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COMPREHENSIVE PLAN OF ACTION FOR
INDOCHINESE ASYLUM SEEKERS

THURSDAY, JULY 27, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON INTERNATIONAL RELATIONS,
SUBCOMMITTEE ON INTERNATIONAL OPERATIONS AND
HUMAN RIGHTS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:06 a.m., in room
2172, Rayburn House Office Building, Hon. Christopher H. Smith
(chairman of the subcommittee) presiding.

Mr. SMITH. The subcommittee will come to order.

I would like to welcome our distinguished witnesses and guests
to this latest in a series of hearings on the comprehensive plan of
action for Indochinese asylum seekers. We are finally beginning to
understand how the CPA really worked. Perhaps today we can
make some progress in deciding exactly what to do about it.

For some, the issue is how to get people to return to Vietnam
and Laos without compromising the integrity of the CPA. For oth-
ers, the question is how to bring the CPA to an honorable end; that
is, how to close down the camps without forcing back refugees to
Vietnam and Laos.

Here is what we have learned so far. Thousands of people who
served on our side in the war and who were later persecuted by
the Communists on account of such service are now being detained
in camps throughout Southeast Asia. The camps also hold Catho-
lics, Protestants, and Buddhists punished for their religious observ-
ance and others who serve time in reeducation camps or new eco-
nomic zones for their anti-Communist views or activities.

Despite the strength of their claims to refugee status, almost all
of these people are scheduled for repatriation to Vietnam and Laos
within the next few months.

The CPA was intended as a sincere effort to deal humanely with
the Vietnamese boat people. Unfortunately, it has turned out to be
just the opposite. First, the responsibility for deciding who is and
who is not a refugee, which used to be done by U.S. and U.N. refu-
gee interviewers, was transferred to local immigration officials who
had no real experience or training.

Some of the interviews were not only incompetent, but were also
corrupt. There are well documented instances of local officials de-
manding money and sexual favors from refugees as a condition of
favorable screening, and suddenly almost nobody was a refugee.

On Tuesday we heard what may be the glimmering of a change
of heart by the Clinton administration. Although the testimony of
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Assistant Secretary of State Phyllis Oakley consisted mostly of
high praise for almost every aspect of the CPA, she finally con-
ceded that there might be some problems and that the administra-
tion had begun talking to other CPA participants about possibly
addressing these problems. The administration seems to assume,
however, that no such remedial measures could be taken until after
the asylum seekers had returned to Vietnam.

Today we will hear from three panels: The first panel, consisting
of three experts in human rights and refugee law, as well as two
former U.N. officials who worked in the CPA, will provide an in-
depth look at how the CPA really worked.

The second panel consists of five people who believe that they or
their close relatives have been personally victimized by the CPA.
Our final panel will assess the strengths and weaknesses of propos-
als to rescreen asylum seekers or otherwise reform the CPA.

I look forward to their important testimony. Because we have 14
witnesses today, I would respectfully request that each witness
keep his or her testimony to approximately 5 minutes. You may,
of course, submit your entire testimony for the record.

I would like to ask our first panel if they would come to the wit-
ness table.

Our first person to address the subcommittee will be Arthur
Helton, director of migration programs at the Open Society Insti-
tute and also a professor of immigration and refugee law at New
York University Law School, from which he graduated in 1976.

He has served as chair of the Advisory Committee to the New
York State Inter-Agency Task Force on Immigration Affairs and
has published over 50 scholarly articles on the subject of immigra-
tion.

Dinah PoKempner is legal counsel for Human Rights Watch/
Asia, a human rights monitoring organization formerly known as
Asia Watch, which maintains an office in Hong Kong. Ms.
PoKempner, who directs research on Hong Kong and Indochina,
has lived in Hong Kong in 1981 to 1983 and again in 1991 and has
written frequently on civil rights issues related to the territory. She
is a graduate of Columbia University School Law School and Yale
University.

Elisa Massimino, and I am sorry if I am mispronouncing
that——

Ms. MASSIMINO. Massimino.

Mr. SMITH. Thank you. Elisa Massimino is the legal director in
the Washington office of the Lawyers Committee for Human
Rights, where she has worked since the ofiice opened in 1991. Elisa
directs the committee’s national advisory program on refugee and
asylum seekers, as well as the office’s pro bono asylum representa-
tion project.

She has testified before Congress on issues of asylum reform and
detention of asylum seekers and frequently comments on proposed
legislation affecting the rights of asylum seekers and U.S. compli-
ance with international standards on human rights.

Elisa also worked as an associate in the litigation department of
the law firm of Hogan & Hartson in Washington for several years
prior to joining the lawyers committee. She is a 1988 graduate of
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the University of Michigan Law School and holds a master’s degree
in philosophy from Johns Hopkins.

Let me just invite to the witness table, and again I might be mis-
prounouncing this one as well, Gerassimos Fourlanos, who joined
the UNHCR as protection officer in Ethiopia from 1985 to 1987.

In 1989, he was assigned to Indonesia as the senior legal consult-
ant dealing with the screening of Vietnamese boat people. In 1990,
he was transferred to Malaysia, where he again served as senior
legal consultant. In 1992, he started his own law firm in Stock-
holm, Sweden.

Finally, Simon Jeans was employed as a legal consultant by the
United Nations High Commissioner for Refugees [UNHCR] on
Galang Island, Indonesia, between January 1992 and June 1992.

Simon holds a degree in economics, arts and law. He was admit-
ted as a solicitor in New South Wales, Australia, in December
1989. Between August 1990, and September 1991, he worked in
Hong Kong, initially with the Jesuit Refugee Service and then with
a private law firm representing Vietnamese asylum seekers in the
detention centers.

Since September 1993, he has been employed in the administra-
tive law section of the Legal Aid Commission of NSW, representing
asylum seekers at all stages of the refugee status determination
process. He has appeared before the Australian Senate’s Standing
Committee on Legal and Constitutional Affairs in relation to the
corruption of the screening process in Indonesia.

I would like at this point to ask Arthur Helton if he would begin
with his testimony.

STATEMENT OF ARTHUR C. HELTON, DIRECTOR OF
MIGRATION PROGRAMS, OPEN SOCIETY INSTITUTE

Mr. HELTON. Thank you, Chairman Smith, for inviting me to tes-

tify today on the comprehensive plan of action for Indochinese refu-

ees.

8 Promuigated in 1989, the CPA was created primarily in response
to an increase in the departure of Vietnamese boat people. It intro-
duced a basic new element in the efforts to management this move-
ment of asylum seekers—the possibility of return, including forced
return, of those determined not to be refugees with a well-founded
fear of persecution within the meaning of the 1951 convention re-
lating to the status of refugees and its 1967 protocol.

In terms of understanding the context in which these discussions
will occur today, I would like to offer a brief legal policy context
in order to assist the consideration and discussions relating to the
legislation you are sponsoring.

The CPA constituted an abrupt reversal of a relatively generous
program of resettlement of Indochinese refugees led by the United
States, which has since 1975 resettled nearly 1 million Vietnamese
and over 125,000 Laotians under its refugee admissions program.

Adjudication procedures under the CPA were to be implemented
in the countries of reception in the region, the so-called countries
of first asylum, some of which had reacted quite harshly to the new
movements of boat people in the form of pushoffs or other brutal

measures.
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The Office of the United Nations High Commissioner for Refu-
gees, was to monitor and advise upon these systems of adjudication
in terms of implem:nting the CPA. The Colony of Hong Kong had
played a leading role in this exercise inasmuch as it had introduced
screening as a deterrent measure as early as 1988.

I would like to offer for your consideration an essential under-
standing of the motivation of the CPA, which is deterrence and mi-
graticn control. It is not that there were not positive aspects of the
CPA in terms of avoiding the movements of people in dangerous
circumstances across open seas or quelling the discomfort by the
countries of reception and first asylum in terms of providing first
asylum, but the prirnary motivation was unquestionably deterrence
and migration control.

It is not surprising, therefore, that we see a somewhat differen-
tial outcome in terms of refugee status determination where this
motivation was most clearly manifested.

As of June 1994, there were a total of 20,354 positive decisions
and 86,325 negative decisions in the places of reception or first asy-
lum, namely the countries of Indonesia, Malaysia, Thailand, and
the Philippines, as well as the Colony of Hong Kong.

If you looked at the country-specific experiences, you would see
that adjudication rates in terms of approvals ranged from 11 per-
cent in Hong Kong to 48 percent in the Philippines, with Indonesia
at 27 percent, Malaysia at 28 percent and Thailand at 21 percent,
for a general average of 20 percent in the region. The variations
were dramatic, and, if anything, they reflect a differential treat-
ment of like cases.

Again, I think these variances can only be understood in terms
of the principal motivations of the comprehensive plan of action as
deterrence and migration management.

In terms of documented inadequacies in refugee status deter-
mination, they are various and include misapplication of refugee
law criteria, lack of uniform standards and the absence of any ef-
fective quality control, erroneous credibility determinations by ad-
judicators, inadequate counseling, legal assistance and language in-
terpretation and even corrupt practices that compromised the reli-
ability of the first asylum determination processes at times.
UNHCR concedes the existence of such practices and has under-
taken a review of the practices.

Essentially, the way in which the primary motivation of deter-
rence and migration control manifested itself in the refugee status
determination procedures was the abject failure to accord to the af-
fected individuals the benefit of the doubt. The adjudication was
characterized by official skepticism and migration control priorities,
which infused status determination activities. The essence of the
CPA was ungenerosity.

These procedural defects and flaws, which were serious in char-
acter, will, I am sure, be elaborated upon in the discussion and tes-
timony today.

In significant respects, the UNHCR itself recognized the unreli-
able character of status determination under the CPA inasmuch as
it was required to exercise its mandate authority to designate indi-
viduals as refugees.
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In Hong Kong, there were 558 cases mandated involving 1,542
individuals; in the Philippines, 13 cases involving 19 persons; in
Thailand, 4 individuals remain pending in terms of mandate; in
Malaysia, 14 individuals remain pending in terms of mandate.

The UNHCR, I note, has represented that it remains willing to
review any wrongly rejected cases that are brought to its attention.

I would suggest as you examine the issues today that there will
emerge two essential options to addressing the current situation of
some 40,000 rejected applicants in the region under the CPA. In
the first instance, UNHCR could be urged to exercise its mandate
on an urgent basis to avoid the forced return of any wrongly re-
jected applicants.

The UNHCR would clearly entertain the presentation of such
cases. However, given the inherent limitations of the CPA’s adju-
dication procedures, it is doubtful, frankly, that a significant num-
ber of cases would be reversed under this approach. The first coun-
try of asylum authorities would undoubtedly resist any effort to re-
determine large groups of cases, particularly urder enhanced pro-
cedures.

I would suggest that a more promising approach would be for the
United States to establish a special admissions program outside of
the CPA to admit Vietnamese and Laotians of humanitarian con-
cern. Such a program could be implemented on a categorical basis,
for which there is somewhat of a tradition in Indochina, and could
even be organized in the countries of origin as long as return would
not jeopardize the individuals.

To consider this a humanitarian admissions program, as opposed
to a refugee program, would remove any principled objections to in
country processing. However, I would suggest that there must al-
ways be the authority to deal with rejected genuine refugees out-
side of requiring processing in the country of origin. What comes
to mind particularly would be the Hmong in Thailand, who I think
should not be required to return to Laos in order to have access
to an admissions program.

The CPA itself does not prohibit such a measure of generosity.
This compact between governments would run its course, and a bi-
lateral approach outside of the CPA would be in the nature of a
humanitarian admissions program. Such a program could be initi-
ated under the U.S. refugee admissions program, or immigration
parole authority, although I would suggest that a separate legisla-
tive authority be sought in order to insure coverage fully of the
population of concern.

In sum, the time is right for an extraordinary measure of leader-
ship by the United States to address this residual population of
internationally homeless people. Such an approach could repair in
significant measure the hostility to genuine refugees that charac-
terized the implementation of the CPA and serve broad humani-
tarian interests, as well as the interests of the United States.

Thank you.

[The prepared statement of Mr. Helton appears in the appendix.]

Mr. SMITH. Thank you very much, Mr. Helton.

I would like to ask Di:xah PoKempner if she would proceed.
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STATEMENT OF DINAH POKEMPNER, LEGAL COUNSEL,
HUMAN RIGHTS WATCH/ASIA

Ms. POKEMPNER. Thank you, Mr. Chairman. I will keep my re-
marks very brief because I am required at another hearing and ask
that my testimony be entered in the record.

[’I(‘ll_le ]prepared statement of Ms. Pokempner appears in the ap-
pendix.

Mr. SMITH. For the record, all the written testimonies will be
made a part of the record.

Ms. POKEMPNER. Thank you. If there are any particular ques-
tions, perhaps you can ask them to me directly after my testimony,
and then I will be able-to leave.

Human Rights Watch/Asia appreciates the opportunity to testify
on the subject of human rights in Vietnam, a topic of relevance to
the issue of repatriation of Vietnamese.

It has been suggested that the normalization of diplomatic rela-
tions between the United States and Vietnam could lead to
progress in human rights conditions in Vietnam. Those who believe
that human rights conditions will improve with normalized rela-
tions argue that the development of closer ties will bring greater
prosperity, personal freedom, and contact with the West, which in
turn will produce over time internal demand for political liberaliza-
tion and respect for fundamental freedoms.

This could in fact happen over time, but the scenario is exactly
what certain elements in the leadership of Vietnam fear, as re-
flected in the frequent diatribes against peaceful evolution that are
published in the official press. :

Equally likely is the prospect that Hanoi will keep a tight reign
on religious activities and political dissent while opening its econ-
omy, roughly following the Chinese model. This mixture of tight po-
litical control and economic liberalization has in fact characterized
the Vietnam Communist Party’s policy over the last several years.

Recent actions in the area of human rights reflect a profound
ambivalence. On the one hand, Vietnam has invited the U.N.
Working Group on Arbitrary Detention to visit its labor camps and
has hosted delegations from Australia and the United States to dis-
cuss human rights concerns. On the other hand, Vietnam continues
to imprison political and religious dissidents, as reflected in the
June 1995 detention of two prominent Communists who had cir-
culated essays that criticized the party’s historic actions.

As these recent actions suggest, the picture of human rights con-
ditions in Vietnam is neither black nor white, but a complex and
changing view.

There is little doubt that the adoption of the renovation policy
opened the door to significant human rights improvements, includ-
ing the release in 1987 and 1988 of thousands of prisoners who had
been consigned without trial to labor camps for re-education on the
basis of their political and religious identities.

Under the renovation line, Vietnam has instituted codes of crimi-
nal law and procedure, laws on the press, religion, and prison con-
ditions, and a new constitution. My testimony goes into detail on
each of these laws, pointing out their positive aspects and their

flaws.
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There is anecdotal evidence that the level of official interference
and harassment in the daily lives of ordinary people is receding.
However, surveillance of foreigners or suspected troublemakers
continues, supported by a large, nationwide bureavcracy. People
are more able to privately express their opinions of the government
and party, but public dissent is still subject to punishment. Viet-
nam has become much more engaged in U.N. processes.

Despite the trend of improving conditions, serious abuses persist,
garticularly the detention and punishment of peogle for the peace-
ul expression of political views or their faith. Although there have
been annual releases and amnesties of such prisoners, every year
there are new trials of fresh dissidents as well. The legal system
remains both institutionally weak and highly politicized, unable to
provide a check to these abuses.

Both national security charges and criminal charges have been
used against political and religious detainees, and I note that this
is of particular significance to the prospect of return because the
promise is not to persecute people, but there have been criminal
charges or criminal trials of some returnees.

The imprisoned also face a range of abuses, including excessive
pre-trial detention, inadequate nutrition and medical treatment,
and for those who persist in criticizing the Government while in de-
tention, punitive isolation and transfers.

Hanoi’s determination to keep firm control over religious institu-
tions has led to confrontations with many of the country’s churches,
including the Unified Buddhist Church, the Catholic Church, and
Protestant evangelicals. In some cases, these confrontations have
led to the imprisonment of clergy and religious believers.

Although regular worship services held by recognized churches
are permitted, the Government exerts legal authority over every in-
stitutional aspect of religion frcm the appointment of clergy, the
appro}\lral of sermons, the repair of temples, to freedom to travel and
preach.

Vietnam’s current human rights practices are of concern if there
is a possibility that genuine refugees may be forcibly returned to
Vietnam. Human Rights Watch/Asia, at the time known as Asia
Watch, criticized the screening of Vietnamese asylum seekers in
Hong Kong as seriously flawed in two reports, which I would be
happy to provide the committee.

8ur research led us to conclude that individuals with strong and
credible claims to refugee status were among those who had been
rejected and who were liable to deportation.

Our organization has not taken a position either on H.R. 1564 or
various other proposals for resettlement of the asylum seekers. We
are, however, extremely concerned by the rising level of violence on
the part of both government authorities and desperate asylum
seekers brought on by the prospect of forced deportations.

I would also ask if the chairman would permit that a letter we
have today issued to Governor Patten on just such violent con-
frontations be entered into the record.

Mr. SMITH. Without objection, so ordered.

[Material submitted for the record appears in the appendix.]

Ms. POKEMPNER. This dynamic of confrontation and violence
makes new initiatives on the part of the international community
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an urgent necessity. We urge that any proposal be sensitive to the
cardinal principle of international reglgee law, that no one with a
well-founded fear of persecution for reasons of race, religion, na-
tionality, membership of a varticular social group, or political opin-
ion be returned to Vie’cam if his or her life or freedom would
thereby be threatened.

Clearly, not every Vietnamese now detained in the region need
fear persecution. The balance of this testimony describes human
rights conditions in detail, both in terms of continuing abuses and
improvements, to help those who seek solutions spot where the
problems may lie ahead.

When considering the potential for persecution of any individual,
it is critical to understand that conditions can vary greatly in dit-
ferent localities in Vietnam. One cannot understand the pressures
that ethnic Hmong Catholics face from observing Sunday church
attendance in Hanoi, nor can one conclude that former reeducation
camp prisoners no lorger face discrimination in remote villages
I()Jased on a few entrepreneurial success stories from Ho Chi Minh

ity.

Central government policies are subject to local interpretation
and individual discretion, and it has been harder for the central
government to enforce its will as local governments become more
financially autonomous.

It is also important to note that while the United States and
Vietnam are moving toward reconciliation, there has not been as
great an effort on the part of the Communist Party to reconcile
with those compatriots stigmatized as disloyal.

These observations underscore the importance of long term, com-
prehensive, and careful monitoring at the local level of those who
ultimately do return.

Mr. SMITH. I thank you very much for your testimony. Again, out
of deference to your schedule and knowing you need to testify else-
where, just a couple of questions.

Ms. POKEMPNER. Certainly.

Mr. SMITH. Does normalization convey a false sense of security,
and may it actually provide a cover to proceed with this forced re-
patriation?

Ms. POKEMPNER. My sense is it does not convey any sense of se-
curity to the people who are in the camps now.

Mr. SMITH. I mean to policymakers here.

Ms. POKEMPNER. Policymakers I think have different views. I
have directed my remarks about normalization. I do not think that
normalization in the immediate term is going to have any effect on
Vietnam’s human rights conditions.

It may possibly cver the long term work to encourage the open-
ing of Vietnam in a broad sense, but in the very short term I think
the Vietnamese Government has made it clear that while it wel-
comes diplomatic recognition, it does not intend to bend to human
rights pressure from outside sources.

I think that what normalization may do is facilitate ordinary dip-
lomatic contacts, but I do not expect any radical change from that.

Mr. SMITH. I had seen one article that was in the Los Angeles
Times the day after normalization, and that very point was made
by some high officials of the Vietnamese Government.



Ms. POKEMPNER. Yes.

Mr. SMITH. Do not expect us in any way to alter our policies on
human rights.

Ms. POKEMPNER. Yes. I think the Vietnamese Government is
very clear on that.

Mr. SMITH. Let me just say for the record how disappointed I am
that the administration did not make liuman rights and resolution
of the POW/MIA issue preconditions. I remember asking Secretary
Brown right in this room at an open hearing whether or not when
the embargo was lifted those two issues were linked. He said, “No.”

Ms. POKEMPNER. That has been the administration’s position.

Mr. SMITH. Let me just ask you a couple of other questions.

If someone, say a political-religious refugee who was sent back,
begins anew what it was that got them into trouble in the first
place—free exercise of religion or perhaps dissenting from some
government policy—are they at risk again?

Second, you mentioned the criminal trials. Has the Government
of Vietnam perhaps made a calculated decision, rather than retali-
ating on the dissent or the religious observance, to concoct some
kind of criminal charge? We all know that that was a game and
continues to be a game played by a number of dictatorships.

You might recall, and I am sure you do, when Nicolae Ceaucescu
announced in the early 1980’s there are no more political prisoners
in Romania, and he would just levy charges against people for po-
litical crimes under the cover of using stealing or theft or some
other crime. It was all bogus.

Ms. POKEMPNER. In response to you:r first question, I think it
would depend on what kind of activity that person had performed.

We do have to recognize there has been some improvement gen-
erally in the kind of daily, ordinary human rights conditions people
live under, so it is quite possible that someone who, for example,
got in trouble for hanging Christmas decorations on a c¢nurch—I
have seen a case like that—that might not be a problem any more
in his locality. However, it is quite possible that it would be as
well.

There has been some loosening, but, as I said, you would have
to know a great deal about the locality, conditions in the locality,
how local officials interpret official policies, and certainly anyone
who had, for example, spoken on behalf of the institutional auton-
omy of the Unified Buddhist Church or publicly advocated
multipartyism would certaiuly have reason to fear because just
such people are being arrested today.

My answer is of course there would be concern, and it would be
very difficult, I think, for almost anyone sitting outside of Vietnam
to accurately gauge how likely such fears are to be realized in any
particular case.

With response to your second question whether there is a trend
toward criminal charges, I do not know really if I can say that it
is a trend, but certainly in recent years political and religious dis-
sidents have been imprisoned on what we would recognize as crimi-
nal charges.

The Vietnamese Government does not distinguish between politi-
cal crimes and criminal charges. Both are enumerated in its crimi-
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nl?l i:ode, and it just says all these people are convicted of breaking
the law.

However, for example, the recent demonstration in Hue of the
Unified Buddhist Church, in that demonstration, which ultimately
turned violent, a number of senior monks were arrested and
charged with disturbing public order.

In fact, one of the monks that was arrested had been in police
custody for virtually the entire demonstration. He was the reason
people demonstrated. When he was released from police custody, he
was unconscious. He had fainted in the back of a vehicle.

He was given the same penalty as the person who was accused
of burning a car during that demonstration and the same charge,
disturbing public order. Even though he was not tried on one of the
articles specifically directed at religion, it is clear that this was a
case of human rights vioiation.

Mr. SMITH. I appreciate that.

I would ask that the other witnesses perhaps make a mental
note of some of these questions. I will re-ask them later if you
would like because perhaps you would like to answer some of these
basic questions as well.

Just two final questions very briefly. Could you respond as to
whether there are differences in the level of risk of people returned
to Vietnam and to those who are returned to Laos?

Second, we heard from one of our witnesses on Tuesday who ac-
tually worked for the UNHCR, and after rather an intensive give
and take during the testimony he testified that it was standard op-
erating procedure to have government officials, and other people
who were presumably reporting to the Minister of Interior or some-
one else within the Government of Vietnam, accompanying the
UNHCR monitors, thereby putting at risk the integrity of the mon-
itoring process.

What is your take on the fear of retaliation if one were to come
forward and candidly say my life is hell—my kids are being dis-
criminated against; we are not getting health care; we are not get-
ting this; we are not getting that—with the government agent
standing right there?

Ms. POKEMPNER. With regard to your first question, I am going
to have to pass because we are not deeply monitoring human rights
conditions in Laos, so I canrot make a comparative judgment.

With response to the second question, I think it is not considered
acceptable practice among most human rights groups to conduct
human rights interviews with government personnel present if you
are talking to people who are in a vulnerable situation.

I do not think, that said, that people who are monitored by the
UNHCR in the way that Mr. Horst described, and I must say that
Mr. Horst is one of the best, most conscientious UNHCR monitors
there could be, I do not think that people in that situation would
necessarily be inhibited from complaining about, for example, not
receiving their repatriation checks, having difficulty finding a job,
if there are problems with their children’s education or household
registration. These are all the kinds of complaints that are rou-
tinely handled by the UNHCR.
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I do think that it would be difficult to complain of political perse-
cution or interrogations or other kinds of sensitive security matters
in this kind of situation.

I think it is unreasonable to expect that U.N. monitors who brief-
ly visit a village, causing a lot of excitement and stir, closely
watched by all concerned, are likely to pick up the more subtle or
dangerous types of discrimination.

I would qualify that, however, by saying that people are able to
complain. For example, we do get information when people are im-
prisoned. It is not that Vietnam is a tight iron box. People can com-
municate.

I think the greater problem is that UNHCR, through its actions
in the camps, has not built up much faith in the minds of asylum-
seekers, so they are very dubious that if they do complain anything
good would come of it. Perhaps if they were more confident in ei-
ther UNHCR’s powers of intervention or goodwill, you might find
people more willing to take risks.

I do not mean my remarks to suggest there are massive abuses
occurring that we have not seen. I just believe that UNHCR mon-
itoring just by its parameters has to be considered as only a limited
ability to pick up these kinds of very sensitive problems.

Mr. SMITH. I thank you, and I thank you very much for your tes-
timony. It is very helpful.

Ms. POKEMPNER. Thank you very much.

Mr. SMITH. Good luck in your next testimony.

I would like to ask now that Ms. Massimino, who is the legal di-
rector of the Washington office of the Lawyers Committee for
Human Rights, present her testimony at this point.

STATEMENT OF ELISA MASSIMINO, LEGAL DIRECTOR,
LAWYERS COMMITTEE FOR HUMAN RIGHTS

Ms. MassiMINO. Thank you. Thank you, Chairman Smith, and
thank you for inviting the lawyers committee to testify today on
this critical and very complex issue of refugee screening under the
CPA.

Since 1978, the Lawyers Committee for Human Rights has
worked to promote international human rights and refugee protec-
tion, including the provision of asylum to refugees on a fair and
nondiscriminatory basis.

Our written statement goes into some detail on the international
legal framework on which the CPA agreement was based. I would
like to focus my remarks today on an examination that the lawyers
committee has done of this screening process, particularly in Hong
Kong, and problems that we have identified with it.

As you know, the CPA required the introduction into the region
of a consistent refugee status determination process to be con-
ducted in accordance with national legislation and internationally
accepted practice. However, despite this noble goal at the outset,
refugee screening under the CPA has been seriously flawed.

In 1992, the lawyers committee’s refugee project, under the direc-
tion of Arthur Helton at the time, conducteg an examination of the
CPA screening procedure, focusing in particular on the refugee sta-
tus review board in Hong Kong, and concluded that refugee status
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determination procedures in Hong Kong were deficient in several
very basic respects.

Our study culminated in the publication of a briefing paper,
which is attached to my written statement for reference and inclu-
sion in the record.!’

With regard to the CPA screening procedure in Hong Kong, our
conclusions reflect a finding of underlying hostility toward asylum
seekers and a striking lack of due process protections not only in
the appeals procedure, but throughout the screening process.

We found that the interview on which the initial decision is
based is conducted in such a way that it is unlikely to induce an
applicant, most of whom are uninformed and unrepresented, to dis-
close the most significant facts about his or her past.

The procedures for filing an appeal are equally unlikely to
produce quality submissions, and, when credible claims are first
raised on appeal, the review board has viewed them with extreme
suspicion and skepticism.

Despite the international legal requirement that credibility of a
refugee claimant is presumed until disproven, the CPA process vir-
::)ulally required an applicant to overcome a presumption of incredi-

ility.

Again, while international refugee law requires governments to
grant applicants the benefit of the doubt and err on the side of gen-
erosity, the Hong Kong screening process effectively requires an ap-
plicant to corroborate all aspects of his or her claim.

In discounting the abuse an applicant may suffer if repatriated,
the review board often misapplied the international criteria for de-
ciding refugee claims by finding that disproportionate punishment
would not be excessive.

In addition to problems relating to the adequacy of screening pro-
cedures, the lawyers committee has monitored closely the condi-
tions of detention of Southeast Asian asylum seekers held in
camps, focusing particularly on camps in Hong Kong.

Two years ago, the committee, in conjunction with the Women’s
Commission for Refugee Women and Children, filed a petition to
the U.N. Working Group on Arbitrary Detention in Geneva urging
it to declare that Hong Kong’s practice of detaining Vietnamese
asylum seekers is a violation of international law.

Under an official policy referred to as humane deterrence, Hong
Kong has detained tens of thousands of Vietnamese men, women,
and children in brutal, prison like conditions. The stated purpose
of this policy is to deter other Vietnamese from seeking asylum in
Hong Kong. In fact, as we have heard from Mr. Helton, that is key
to the development of the entire comprehensive plan of action, a
goal of deterrence, as well as refugee protection.

Upon arrival in Hong Kong, asylum seekers are held in closed
detention centers surrounded by razor wire and are subject to
screening procedures as described to determine their refugee sta-
tus. Determinations have taken sometimes up to 3 years, and the
vast majority of asylum seekers have been screened out under
these procedures, which we have found fall far short of those man-

1Materials appear in Ms. Massimino's prepared statement which begins on page 90.
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dated by international standards of due process in refugee protec-
tion and of the goals stated in the CPA.

We have been asked by the U.N. working group to present oral
argument on this issue when the group meets again in September,
and we expect a ruling on our petition shortly thereafter.

As you know, Chairman Smith, the lawyers committee has been
deeply troubled for a number of years about the forced repatriation
of asylum seekers screened out under these procedures and the use
of harsh detention conditions to deter refugees from seeking protec-
tion.

The CPA is not the only context in which refugees fleeing by sea
have been forcibly repatriated to places of persecution. Recent ex-
periences with Haitian and Cuban boat people fleeing directly to
the United States have challenged this country to remain true to
its international commitments to refugees.

As nations around the world grow increasingly inhospitable to
victims of persecution, it is more important than ever for the Unit-
ed States to reassert its leadership role in refugee protection.

Thank you.

[The statement of Ms. Massimino appears in the appendix.]

Mr. SMITH. Thank you very much for the fine work you are doing
and Mr. Helton and your colleagues have done. It really has
helped, I think, to expose in the most objective way possible the
very serious flaws that have existed and continue to exist.

Hopefully a remedy can be found at least for some, so I do thank
you for the tremendous humanitarian work that you do.

Gerassimos Fourlanos, a former CPA official, we would very
much like to hear your testimony.

STATEMENT OF GERASSIMOS FOURLANOS, FORMER CPA
OFFICIAL

Mr. FOURLANOS. Thank you very much, Mr. Chairman and hon-
orable members of the committee.

My own experience from the screening comes from my more than
3 years of service in Southeast Asia. I was heading the eligibility
unit first in Indonesia and thereafter in Malaysia.

A lot of criticism has been directed against UNHCR, which is ei-
ther blamed for too liberal policies in the application of the criteria
for recognition of refugee status or just the opposite, the bending
on what is the source of criticism.

It is my own evaluation, based on my experience, that UNHCR
is hardly a monolific organization, but rather suffers from lack of
well defined policies and can, as such, neither be charged for a lib-
eral nor a tight application of the criteria. It all depends on the
setup of individuals who are running the particular project, and
they have experienced great contrasts in this respect.

If any criticism is justifiable in this context, it should concentrate
on the recruitment of staff. In recent years, a plan—a fashion—has
been established within UNHCR here, the so-cailed cynic school,
the cynical school. The tougher you are and the more cynical you
are, the more you are admired and appreciated and, of course, re-
warded. The old style humanitarian guys are no longer in fashion,
no longer appreciated.
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You could read in letters and in assessments all sorts of cynical
lines of reasoning. You could read in an assessment, for instance,
in the case assessment that this applicant, this asylum seeker, who
before 1975 before the fall of Saigon was, for instance, a pilot or
an officer. He had a good position, a good career.

Thereafter, after reeducation and so on, he was reduced to selling
cigarettes or matches in the streets illegally, in spite of the fact
that you have several paragraphs in the UNHCR handbook which
are applicable in this very situation. I could name paragraphs 54
and 55, as well as paragraph 63.

Paragraph 54 is serious discrimination amounting to persecution
when it produces substantially prejudicial consequences in some of
his rights to support himself. Paragraph 63 draws the line between
economic immigrant and refugee. It says that if the poverty which
you suffer is the result of economic measures directed against your
particular social group or against your ethnic group and so on, then
you are a refugee.

In spite of that, you could read that well, by selling matches he
could still survive, so it was all right. You could also read that he
was subjected to several years of reeducation. He-was tortured. He
was relocated to a new economic zone, but nothing else happened,
SO hr;a is screened out. What else should happen? What is persecu-
tion?

I met so many people in UNHCR here, and I thought should they
not when they recruit somebody to work in a human rights organi-
zation have a humanitarian approach at least? That was not there.
That, in my opinion, could be a basis of criticisin because otherwise
I did not see any official policy to the effect of apply the criteria
restrictively or apply the criteria liberally. There was nothing of
that stuff.

In theory, we only had the official sources of policy to apply,
which was the handbook, first and foremost, and then a set of
guidelines which was elaborated at the branch office of Malaysia,
which was the coordinating office, and which has been mainly
drafted by myself.

It was never taken seriously by the other branch offices. We only
applied it in Malaysia, yet it is supposed to be the handbook, the
detailed set of guidelines on how we apply the handbook on the
Vietnamese caseload.

In my opinion, corruption or not corruption, the screening was
faulty. There were many flaws. Even if you would assume that
there was no corruption at all, and yet, as we have seen, there is
evidence of several instances of corruption, but even without those,
the screening could not be good anyway.

I would suggest for anybody who would like to have an idea
whether or not the screening was not perfect, as Chairman Smith
stated the other day, it is not a question of perfection—nothing is
infallible—but at least fair, reasonable, decent.

You could go and read case assessments, especially in Indonesia,
even by UNHCR consultants. You will see the total lack of harmo-
nization and great discrepancies in quality and a lot of other flaws
and errors, and yet even if we would assume that assessments
would be of good quality and harmonized, what would that matter?
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In any case, the final decisions would be taken by the Indonesian
authorities, and they had other criteria obviously to decide.

What were the criteria of the local authorities? In my opinion,
the setup was wrong from the begianing. There: should be one orga-
nization to be responsible for the screening, and I firmly believe
that UNHCR should take that responsibility. They should have
done it. I can see no reason why they did not do it. Of course, re-
sponsibility is always heavy, but it should be theirs.

How can you entrust that officers in countries who are often per-
secutors themselves will understand what is persecution? I orga-
nized and participated in several training courses in the region,
and my difficulty all the time was how to explain to those people
what is persecution.

In private, several of those officers would tell us this applicant
claims that he was 3 years in reeducation. What is this? We treat
our adversaries much worse. The only thing that they could under-
stand was this logic of the good and the bad. The bad is Com-
munist, so if you are anti-Communist you are good. They could un-
derstand oppression of religion, especially if religion happened to
be Islam.

The result is as we have seen it. In addition, if you address, for
instance, Indonesian authorities, they will tell you that we were
not making the decisions alone, but in cooperation with UNHCR.

I think that the lack of sound legal reasoning both in the rec-
ommendations, many of them, anf, above all, in the decisions
taken and notified strongly indicates that the screening was not
fair and that some kind of remedy should be undertaken at least
for those who claim at this late stage—better late than never—that
they were screened out unlawfully or unjustly.

I cannot see why the text, the letter and the spirit of the CPA
would prohibit such remedies to take place. It is not stated in the
CPA that there shall be only these two particular instances. We
know as practicing lawyers that there are so many ways—judicial
reviews, corrections. The court decisions are not always correct.
You ask for a correction.

We did correct, I remember, cases where obviously a mistake had
been committed. We had missed from the bio data that the lady
had a husband in another camp, so we should harmonize the deci-
sion. We corrected the decision.

UNHCR could use its mandate, which is a procedure acceptable
under any circumstances, and perhaps a review of cases. These
cases have—one of the basic flaws of the screening process, in my
opinion, which constitutes, I believe, a violation of a basic principle
or law or a general principle of law is the lack of legal representa-
tion. We all know how important that is.

I have seen many cases where I myself was induced to rec-
ommend an acceptance just because the elements of the case—we
are talking, of course, about borderline cases—were presented in
such a way so that they had enough information to justify an ac-
ceptance.

How many cases, because of a poor presentation, have lost the
chance? I can mention just one concrete example shortly.

Many Vietnamese cases would qualify under Paragraphs 54 and
55 of the handbook, which means discrimination and cumulative
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discrimination because there are many types of persecution. The
Vietnamese generally did not suffer from the type of persecution
which would be applicable in Uganda. You would not be shot in the
street. It was more the killing me softly attitude, which yet could
render your life unbearable.

There was this one applicant who managed to give a picture of
her day to day life of all the years after 1975, which was an un-
bearable life. There was no element of reeducation or new economic
zone in that case, I remember—nothing flagrant—but such a long
series of day-to-day complaints.

She would not get her photocopies certified by the authorities.
Her electricity would be cutoff. Her rations would be cutoff. She
would be harassed. There would be harassment and so on, but in
such a concrete way so that we had no option but to say that her
life was unbearable under paragraph 40 of the handbook.

Legal representation was important. The people did not know
how to present the cases. In some cases, they did entrust privately
lawyers from Australia and other countries. Those lawyers did not
know the CPA. Their submissions did not help us at all.

Also, we did not know what to do with them. Some people said
do not pay attention to such submissions. Others said read at least
the content. There are no clear lines. There is no clear policy, and
it is very different from country to country.

Those still in the camps, perhaps they should get the chance of
some legal-like body of seeing through their cases so that no genu-
ine refugee is lost.

Last but not least, referring to the corruption of the screening,
I believe that the corruption was taking place in Indonesia and to
a lesser extent in Malaysia. The setup was such that in Indonesia
the decisions were taken by the officers, so if somebody was inter-
ested in achieving acceptance through bribing then the way was to
get access to some Indonesia officer. It was out of the hands of
UNHCR.

In Malaysia, the setup was much better. I think the first in-
stance was tight in Malaysia because there was a gentlemen’s
agreement always followed, to my knowledge, that the Malaysian
authorities would always follow the UNHCR recommendations, and
the UNHCR recommendations in Malaysia were drafted in a very
careful and systematic way. They were harmonized, so I cannot see
at first instance any possibility of corruption.

However, in the second instance is the board of appeals. There
it could happen, I believe, because the decisions were taken jointly
and on a basis of consensus, not dialectic discussion where you con-
vince with your arguments that it was out of the question, but just
that we agree. There, if someone had approached the Malaysian of-
ficer, of course he would insist that he wanted to have this case
end.

Thank you very much.

Mr. SMITH. Mr. Fourlanos, thank you for your testimony and for
the rather rare insights that we can get from somebody who was
actually there on the ground from the perspective of UNHCR. I do
thank you for that.
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I do have some questions that I will pose momentarily, but I
would like to ask Simon Jeans if he would make his presentation
at this point.

STATEMENT OF SIMON JEANS, FORMER CPA OFFICIAL

Mr. JEANS. Thank you, Mr. Chairman.

Just as an introduction, I worked in Hong Kong between August
1990 and 1991, and then I went on to work with UNHCR between
January 1992, and the end of June 1992.

Today I just wanted to talk about the situation in Galang, Indo-
nesia. I think there has been enough information already presented
about Hong Kong. Although I left Galang over 3 years ago, after
I did leave the camp I came to Canada and America, and I went
also to Vietnam and then eventually went back to Australia.

In that time, I spoke to a lot of people who had relatives in the
camp or who had been in the camp and had an experience of the
corrupt screening procedures. These were Vietnamese people who
were in a position to know. These were what I considered to be
independent sources, and every independent source that I met told
me about the corruption, told me about how it was operating and
confirmed my own investigations or ideas that I had at that time
when I was in Indonesia.

There were a significant or so many cases that it became clear
that the corruption was systematic. In fact, when I met Vietnamese
people, after asking have you been in Galang, we would ask in Vi-
etnamese were they in Galang I or Galang Il camp, and then you
would ask in Vietnamese, “Ban u dong?”, which is how much
money. They would tell you we paid maybe $7,000 or $5,000,
$1,000, $3;000. It depended. This was only, of course, after they
were resettled.

I know that one of the cases that I recommended for refugee sta-
tus was in fact approved, and that person wrote to me later on and
said that their sister in Japan had paid $1,000 to get screened in.
Of course, the Indonesians never told the person that they were
going to get screened in by UNHCR. They simply said well, we can
help you to get screened in and can you pass the money.

No one was the wiser because, according to UNHCR, the person
was screened in, the person got the decision, the P3V got the
money, and everyone was happy. P3V, I should explain, is the In-
donesian task force. It is a combination of three Indonesian words
beginning with the letter P and one with the letter V. They just
call it P3V for shortness.

I initially raised the problem in September 1993 with the Aus-
tralian Government. At that time, I wrote as a private citizen to
the Minister for Development Corporation and also the Minister for
Defense, Science, and Personnel, raising this issue of corruption
with them privately.

Indonesian officials on Galang obtained Vietnamese language
training at a military base in Australia and were able to basically
put the hard word on Vietnamese men and women directly without
an interpreter. There were no witnesses.

Australia had been funding that program and was also
bankrolling Galang because the only thing between Vietnam and
Australia was Indonesia, and Australia did not want 20,000 Viet-
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namese people turning up on its doorstep. They paid the Indo-
nesians to set up an island, electricity, water supply, roads, har-
bor—everything you could possibly want—in order for the Indo-
nesians to stop the Vietnamese people and put them on Galang.

After I received no response, I then had an opportunity to speak
to the local and international media in October 1993. In November
1993, the Indonesian Embassy in Canberra put out a statement. I
do not think there is anyone from there here today, but I might
just read this. This is from the Minister Counselor for Information
dated November 8, 1993, in Canberra from the Indonesia Embassy.
It says:

With regard to the allegation of corruption and bribery launched by Mr. Simon
Jeans involving the Indonesian officials at Galang Refugee Camp of the Vietnamese
boat people, we wish to strongly reject such an allegation. It was merely a malicious
campaign to discredit the Indonesian government, which since 1979 has been tempo-
rarily providing an island as an asylum until they were eligible for resettlement in
third recipient countries and the UNHCR. .

It goes on to say it was completely not right that the refugee sta-
tus of those people was solely determined by the Indonesian offi-
cials. The decision of their status was determined by UNHCR and
the Indonesian officials after they had been screened by both par-
ties in accordance with internationally accepted standards.

They go on to say that these screenings were finalized in August
1993, with the result that 9,500 were screened out, and 2,500 were
screened in. The figures in Arthur Helton’s paper are somewhat
different. They show that about 4,500 people were screened in, and
10,961 were screened out. That is the first time I have seen those
figures, but that is probably around 37 and 40 percent, which is
significant and is much higher than the other averages around the
region. I can come back to that later.

I do not propose to talk about the process of the screening be-
cause I would like to keep this brief, but I would like to say that
corruption in Indonesia was systematic. It was organized at the
top, and it worked down. They were very, very collective in their
structures.

People did not work as individuals. They worked as a team. They
collected the money. It went into a pool from which everything was
shared. Of course, if you are also familiar with the situation in
Vietnam, money trickles out. The person at the top gets the most,
and the people at the bottom also share.

- There are other money making ventures that the police, the In-
donesian Red Cross, the post office service, the transportation com-
panies were involved with, which basically meant Galang was a
money making venture. The line of Indonesia that it was a human-
itarian gesture offering Vietnam asylum is a complete load of rub-
bish. They obtained money from asylurn seekers at every available
opportunity.

Even to cash a check you had to register it first with the police,
with P3V, because P3V wanted to see what the cash-flow situation
into the camp was. It cost about 50 U.S. cents to register a check.
You could then go and cash it at the post office. It was not just in
screening that the people were making :noney, but in all aspects
of the camp.
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I think there are lots of reasons why people have remained si-
lent, and there have only been a few people who have spoken out.
The victims are afraid. The victims of the corruption are afraid of
having their residence status revoked if they are in a third country.
They do not know that they were screened in because they are a
refugee. They think they were screened in because they paid the
money.

Let us say they come forward and say yes, I paid 5,000 U.S. dol-
lars to get screened in. That means that they did not tell the truth,
I suppose, in their application for immigration. In Australia, that
can mean that you are investigated for a long period of time—
magbe several years—your permanent residence can be revoked,
and you can be deported.

Of course, in the situation of women, who were basically raped
by the Indonesian screening officials in order to get refugee status,
that is something that they do not want to go on the record. They
would rather come to another country and get on with their lives.
They are not going to come to a public hearing today in large num-
bers and tell you about that because that is just life.

The fact that there are not a significant number of people saying
this does not mean it did not happen. I am presenting to you a sys-
tem of corruption and maladministration and screening procedures
where you can draw your own reasonable conclusion as to whether
the outcomes were correct.

First, in terms of the screening by people like myself, we are
under enormous pressure to do as many interviews as possible in
order to basically reject the people and send them all home. The
idea was that the screening would be finished by the end of 1992,

The representative in Indonesia wanted it completely finished.
He wanted to be known as the man who finished the screening and
" closed the camp. We had a quota of three interviews per morning.
It was four reaﬁy a morning between 9:30 a.m. and 12:30 p.m.

If you were working with an interpreter so that half of it is in
Vietnamese and half in English, an interview of 30 minutes is basi-
cally an introduction of how are you, how are you feeling today and
just perhaps let me tell you about what we are doing here. That
is it.

Well, you are supposed to do the whole interview. You are sup-
posed to get the whole life story. You are supposed to get every pos-
sible event of persecution against them, against their brothers and
sisters, against their parents, against their grandparents in a very,
very short period of time—30 minutes to 45 minutes.

In Australia where I practice, an interview might last at least
half a day. A good interview would last at least a whole day with
breaks for lunch and morning tea and so on and possibly longer,
depending on the complexity of the case. I do not think you can
properly assess a case in a 35- to 45-minute period. That was one
of the major flaws.

There was an expedited screening procedure where one person
actually conducted nine screening interviews in a morning. He was
in the office next to me. He used to just bang the table and shout
at people to get them to answer yes or no to the questions. He just
ripped through nine, and he did about 30 in 2 days just to prove
that you could do some sort of fast track screening procedure.
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At the time, Mr. Arthur Helton wrote to UNHCR complaining
about this fast track procedure. The person who conducted it wrote
back to Arthur Helton through UNHCR a pack of lies. I do not
know whatever happened to that. I did not follow that up. It was
not a good idea to get involved in political issues in UNHCR if you
wanted to try to survive.

~The corruption was well organized and systematic, as I have
said, and it happened mostly on appeal. The Indonesians conducted
the appeals in Jakarta. That is probably 2,000 or 3,000 kilometers
away from Galang. Once the followers went to Jakarta, you would
never see them again. We never knew what happened to a case.

The Indonesians had their own panel of people from the various
interest groups, the Foreign Affairs Department, Intelligence, the
Red Cross, and the P3V task force, who were on this panel loop
and probably did not know what a refugee was if it poked them in
the eye with a burning stick. That was not the test. The test was
money and how much you paid.

If you did not pay and you were asked to pay, then you would
be rejected because they could not afford to let people get away
with not paying if they wanted them to pay. It was very easy to
find out how much you could afford to pay because in the bio data,
which they present in the file, it not only had your name, address
and so on, but it had all the names and addresses and actual street
a}clldxf'_elsses of your relatives living overseas. You could just look on
the file.

It would be very easy to see well, you have four relatives living
in America and two in Australia and three in Canada. You can do
a quick calculation that they can probably each afford 1,000 U.S.
dollars. There we are. You have come to a figure. It is not very
easy to dissuade them that you cannot pay that sort of money if
each relative can put in some sort of contribution. That was the
system.

It was operating on appeal, or in Galang you would have a posi-
tive decision by UNHCR, which was never disclosed to the person.
They did not know what the UNHCR consultant had said or the
legal consultant had said when they went to the P3V screening
interview. They could represent to them and say you have been
screened out, but I can help you. Of course, they could then pay.

Another problem, of course, is that refugees were wrongly
screened out under the system for the first reason that the system
was flawed, that the interviews were conducted too hastily, that
the assessments were very short. There was not enough thought
put into them. That is not to say that I did not put any thought
into the assessments, but given the pace that they were done, I do
not know if they could all be relied upon.

If an appeal structure is working properly, then you are going to
have overturned cases. You are going to have set aside cases based
on merit, not on money, but the standard at appeal was money, not
merit. In Australia, the set aside rate is about 16 percent at a refu-
gee review tribunal, which looks at all the Immigration Depart-
ment decisions. That is quite high, I think, but not so high.

That system, if it was operating properly in Indonesia, would -

have been able to identify a significant number of people who were
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screened out on appeal but should have been recognized as refu- -
gees if it was done on merit, but there was no merit assessment.

In fact, there was a UNHCR representative on the appeal board,
but he was an Indonesian, and I believe his brother was a general
in the army. He was very well connected. If you understand Indo-
nesian politics, if you are in Indonesia and you also have a connec-
tion with another organization, you are Indonesian first, and
UNHCR was a very distant second. He was Indonesian, and that
would have been made very clear to him. He shared in the corrupt
procedures and in the corrupt process.

I do not believe there was a genuine review, and I believe that
the people on Galang were denied natural justice in the initial
screening procedure.

This is the system that I can explain. The UNHCR deputy rep-
resentative in Australia, the previous one, harangued me for half
an hour on the phone about a year and a half ago and basically
said put up or shut up. He said you are a lawyer. Where are your
cases? Where are your facts?

I said to him well, I can give you a few cases. I can tell you my
anecdotal experience. I can tell you my experience in the camp. I
can give you a system that was flawed, but | do not have the files.
I do not have access to the people. Yo do. You conduct a
rescreening of people who want to be rescreened.

Now, UNHCR has always stood by the view of give us cases, give
us facts, give us names, give us places, give us times when the
money was paid and so on. I do not think I am in a position to do
that in the sort of numerous cases that they are demanding. I do
not think I should. I can only give a system and describe what hap-
pened. I think a reasonable conclusion can be drawn from that.

That is an unpalatable decision or unpalatable outcome on
UNHCR's part. It would rather be rid of this problem. The refugee
has moved on to Bosnia and other places in Africa and has gone
past the CPA. The UNHCR view, I believe, is now that the CPA
hlz«)as to be closed down, swept inder the carpet and let us just forget
about it.

Mr. SMITH. I thank you very much for your testimony.

You know, these hearings are extremely important not just in
trying to do justice to those people who have been wrongly screened
out and may be facing persecution in Vietnam or Laos and for
those who are still in the camps, and hopefully some remedy can
be found for them, but I can assure you that as chair of this sub-
committee that as we look at the budgets and the refugee account,
the money that will be going, the United States donation, if you
will, to the UNHCR, that all of this will weigh very heavily as to
how much is allocated, whether or not safeguards and reforms are
instituted by the UNHCR and by others to insure that this kind
of scandal does not happen again. -

I say that again as someone who over the many, many years has
been a very strong proponent of the UNHCR, but this is just the
beginning and not the end of the inquiry into what has happened,
what is happening as we talk today.

This testimony is extremely valuable to this subcommittee and
will be widely disseminated within our leadership as we come up
with budget allocations and any policies in the near future.
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Mr. Fourlanos, you testified about the school of cynicism that the
interviewers and people in the UNHCR presurnably are increas-
ingly gravitating to. They are rewarded for toughness, as you said.
iI‘hfc‘ar.e is nothing wrong with being tough, as long as you are equal-
y fair.

Is there a moving up in the ranks? Are there any rewards at the
end of the day for those who are tough in screening out people and
being a part of that process of exclusion?

Mr. FOURLANOS. I would say so. I would say so. The lawyer, the
UNHCR consultant which my colleague, Mr. Simon, mentioned
that he was acting as a gestapo in the camp, he is rewarded. He
got a permanent post, a better post. So were all of those who were
acting in a similar way.

We had a so-called senior social worker in Bangkok to take care
of unaccompanied minors or children in the region. Now, the Unit-
ed States delegation at the regional coordinating meeting in Hong
Kong in December 1991, would certainly remember that she was,
let us say, more royalist than the King himself.

We had at that conference all the resettlement countries who, of
course, wanted to have as low numbers accepted as possible. On
the other hand, we had the UNHCR sandwiched between those and
then the first asylum countries who wanted to get rid of the people.
A good way was high numbers of acceptance.

There you had the so-called social worker, the senior social work-
er, who I would say she was a butcher in reality. She wanted all
the children sent back to Vietnam, which not even the delegates of
the resettlement countries argued for. The best interests of the
child to her by definition was to send back anybody.

They have dealt with her in concrete cases, and they know the
set of values that inspire her. She is, of course, rewarded. She is
a high flyer in Geneva.

Mr. SMITH. Would others like to respond? Mr. Helton.

Mr. HELTON. I, too, am a strong supporter of UNHCR, and I
think to understand the problems in this context I would suggest
to you that to some extent they were structural in character and
to some extent unique to the comprehensive plan of action.

I actually would single out UNHCR’s many and sometimes con-
tradictory roles in the implementation of the comprehensive plan
of action as a source of some of the problems that you are hearing
about and examining today.

To the extent that migration control priorities became the center-
piece of the comprehensive plan of action, calling upon UNHCR, for
example, to monitor the situation of returned nonrefugees or those
who had voluntarily returned, calling upon UNHCR to promote
early repatriation from first asylum camps as part of a mixed coun-
seling exercise, I would simply suggest to you that to some extent
the difference was the comprehensive plan of action and not
UNHCR, and to the extent that UNHCR began playing these roles
that it became more identified with the state interests that were
being served by the comprehensive plan of action.

Partly for that reason, I would suggest to you that an appro-
priate remedy now should be outside of the CPA and, indeed, much

more a U.S. led initiative.

Mr. SMITH. Yes?
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Ms. MassIMINO. I would like to express support for that opinion
as well. I think what is important for us to focus on right now and
what I think we are focusing on and what you are focusing on in
h}';wing this hearing is what can the U.S. Government do now to fix
this.

There are those, many of them U.S. Government officials, who
say we should .ot tinker with the CPA now because we made a
promise to close this down by a certain date. I think we need to
respond quite strongly to those people that we made another prom-
ise as well, and that is to refugees. When we ratified the refugee
treaty, the U.S. Government assured that we would not participate
in the repatriation of refugees to persecution.

One lesson to be learaed is that when the U.S. Government be-
comes a party to such an international agreement as the CPA was,
we have a responsibility to ensure that the screening procedure is
one in which we can have confidence. That is not just in the plan-
ning stages, but in the implementation and all the messy details.
Otherwise we risk putting the United States in the position of
being an accomplice to the return of refugees to persecution.

I think we have to conclude now that the screening procedure
that has gone on under the CPA cannot give us the kind of con-
fidence we need to be sure that we are not going to be an accom-
plice to the repatriation of refugees to persecution, so we must now
step in separately, the U.S. Government, and remedy the situation.

Mr. SMITH. Just let me ask a question before you respond, Mr.
Jeans, and then I will yield right back.

Ms. Massimino, you heard Secretary Oakley say that while it
was not perfect, she had lots of praise on the CPA. That would not
concur with my judgment, which is largely gleaned from all of the
input that I have gotten from organizations like your own, that it
is a flawed process.

Perhaps you might want to comment on the people you think
may have been improperly screened out. I do not know if that
would be a guess or what.

We heard Mr Jeans talk about systematic corruption from his
personal observations in terms of payoffs, sexual favors, and some
v§w, v;ary, very scandalous practices. How widespread do you think
that is?

Ms. MassIMINO. Well, it really has to be speculation because as
you heard described, it is almost impossible to document because
there are so many barriers to hearing the genuine reporting on
what has happened in individual cases.

What we have to look at is what the procedure was designed to
do. If you have a procedure that is not even designed to accurately
determine who is a refugee, then you are going to have large num-
bers—hundreds, maybe thousands of this group—who are inac-
curately screened out as not being refugees.

Those who say that the CPA is a great success, it depends on
what the goals are for the program. If the sole goal is control of
refugee movement, even then I guess we would have to argue
whether the CPA has been a success. That is the only ground i
think on which one could argue that it has been a success.

There is an independent goal which the lawyers committee has
promoted and encouraged governments to pursue: international co-



24

operation in dealing with large refugee crises or situations of mass
movement. This was an instance of international cooperation,
which may have prevented a bad situation initially from getting
worse.

We cannot leave it at that. The ultimate goal has to be and the
plan has to be judged ultimately on whether or not it protects gen-
uine refugees, not whether it satisfied the various national inter-
ests of the participating governments.

Mr. SMITH. Are the orders coming down from the international
community, or are they coming down from different layers of the
UNHCR, implementing this whole idea that Mr. Fourlanos talked
about: the cynicism, the school of thought that it is better to be real
tough and screen people out than to give the benefit of the doubt
and try to have an extensive interview, such as Mr. Jeans talked
about in Australia, where he said it takes a full day to really do
it right, rather than three or four in a single morning?

Ms. MAsSIMINO. I think I agree with Mr. Helton in his assess-
ment that here what we have was not so much simply a problem
of UNHCR and failure to apply its own guidelines and take a lead-
ership role, but the CPA came into existence in a context where
there was already a strong distrust of asylum seekers in the region
and strong national interest to place deterrence and repatriation at
the top of the list of goals. UNHCR is made up of governments and
is certainly susceptible to those kinds of pressures.

I think ultimately the UNHCR’s goal in its refugee operations is
to protect genuine refugees as best it can, but again it has to oper-
ate in the context of national governments with their own agendas,
which are not many times refugee protection.

Mr. JEANS. Just two comments; one in terms of evidence. We see
in Mr. Helton’s paper he has identified some UNHCR statistics at
Page 3 where it says that 36 percent of cases were positive re-
viewed decisions.

When I was in Galang, it was two percent of cases that had been
overturned on appeal, and we were telling people that you do not
really have much chance to appeal because it is not going to be suc-
cessful. There is only a very small number that are successful. I
think that is a very, very clear sign that something has gone wrong
and that there was massive corruption at the appeal stage.

Positive decisions at the primary stage were 27 percent. When I
was there it was 30 percent, and that was a policy of the Indo-
nesians to always keep it at 30 percent. It fell around July or Au-
gust 1992 to about 10 percent and remained -around that level.
Now to suddenly get up to 27 percent either indicates that these
figures are rubbery or that there was a massive what we call in
Australia a rort; that is, just huge corruption on a huge scale.

The second point I wanted to make is I would hope that America
increases its voluntary contributions to UNHCR. In Galang we
were a victim of not having enough budget. I wanted to get the am-
nesty reports, Human Rights Watch reports and newspaper clip-
pings on Vietnam to get country information. That was refused be-
cause they did not have a budget for it. I even asked for the U.S.
State Department report, and we could not even get that.
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There was some country information in the data base, but there
was nothing from an independent source that gave us up to date
information about Vietnam.

Mr. SMITH. Are there suggestions that you or any of the panel
might have on systemic reforms that the UNHCR might implement
to insure that people are adequately protected and that the benefit
of the doubt is given?

There may be a growing tendency, I fear, among the inter-
national community to say these are the definitions for refugees,
but in a world awash in refugees we just want to push repatriation,
repatriation, and repatriation, whici!l is-all the more reason why
those reforms need to be put into place, and vigorous oversight
must be exercised by governments, including the U.S. Government,
so that this kind of thing does not happen again.

Mr. JEANS. What they need is an orientation of service. What
they need is to work out who are they serving. Are they serving
their own interests? Most people in UNHCR were looking to the
next posting in Geneva and good positions.

Mr. SMITH. Again, more money without adequate strings affixed
to it might mean more people with that kind of mindset.

What would be your recommendations on what we might do as
a Congress, legislatively and administratively, to promote real re-
form? We all know that the Solomon reforms have helped the Unit-
ed Nations get its financial house in at least some better order.

Are there some things that we might do, Mr. Fourlanos, and then
anyone else who would like to comment?

Mr. FOURLANOS. I would suggest that UNHCR at this very late
stage is urged by the Congress to take more responsibility and to
accept any kind of remedy that is possible practically, financially,
and legally so as to avoid disasters at this very late stage and dis-
grace.

If a case is identified now as a meritorious case which should
have been screened in on the basis of the handbook and the case
is identified now, be it from the mandate of the organization, be it
a judicial review, a reconsideration or a correction of the case, they
slllogld be open to that so that the handbook at the end will be ap-
plied.

There are several Vietnamese cases which should be argued on
the same provisions of the handbook as those who had been consid-
ered meritorious already. Many Vietnamese cases merit under
paragraphs 54, 55, and 136 of the handbook.

UNHCR officials often forget the handbook. It was the first time
in UNHCR’s history that the handbook was utilized at all in a
somehow systematic way. In other suboffices and places I have
been, the handbook was not even available there.

If a question of determination of refugee status arises at all, then
the protection officer or the representative responsible for that just
writes what he thinks. He believes that is UNHCR and refugee
lawl.( Nobody thinks that most of the answers are contained in this
book.

I think that the Congress should urge UNHCR to make sure at
this very late stage in a flexible way whatever the platform is to
see that there are no cases screened out in violation of this hand-

book.
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Mr. SMITH. Mr. Helton.

Mr. HELTON. Apart from the specific remedies that you are con-
sidering, I think, if anything, UNHCR suffers from a phenomenon
that we all experience to some extent in terms of not having suffi-
cient time always to reflect upon experiences and activities. Migra-
tion and refugee emergencies do not lend themselves to lesson
drawing exercises and unenforced reflection.

I would suggest one encouragement should be to promote within
UNHCR the capacity more generally to draw lessons based upon
such experiences. The comprehensive plan of action was a classical
legal protection exercise in terms of status determination and try-
ing ultimately to build capacities in the region to undertake those
state responsibilities, I think probably not very successfully.

In terms of disentangling the many and potentially contradictory
roles that the agency played in this particular exercise, or in terms
of trying to identify what worked and what did not in terms of sta-
tus determination for use in the future, the protection division in
UNHCR should be encouraged to enhance its capacity to engage in
research, reflect upon experiences and draw lessons from such ex-
periences. I think that is something you might be in a position to
encourage.

p Mr. SMiITH. I have one final question before yielding to Mr.
ayne.

I apologize to all of our witnesses for the length of these hear-
ings, but there is nothing cursory or superficial about what we are
trying to do on the subcommittee. We are very serious about trying,
not just through legislation, but by every means possible, to try to
encourage reform.

I do apologize to some of our witnesses who are being delayed by
the length of this.

The UNHCR official, and this is my final question, in charge of
the Hong Kong program publicly charged that the disturbances in
the camps after extraction raids, which he called riots, were caused
by the legislation in the U.S. Congress.

Do you believe this is accurate? Is there anyone who would like
to comment on that?

Mr. JEANS. Having seen the conditions in the Hong Kong camps,
you could probably drop a pin and that might cause a riot. It is a
very explosive situation. Blaming it on a single issue I think misses
the point.

Perhaps they might blame it on the detention policy in the first
place why they have detained people for up to 7 years now behind
barbed wire fences in concrete enclosures with thousands of people
crammed into the size of a football field, allowing in Hong Kong the
gangs to basically run the camps and reign terror on the people in
order to encourage people to go home. It could be any number of
reasons why that is the case.

It is probably convenient for some people to blame Congress or
to blame an act of some other external force, but perhaps they also
need to look to their own policies of deprivation and detention and
almost persecution or persecution.

If you detain someone without trial for 7 years and that person
came to me, I would say you are a refugee. If you are Vietnamese,
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it . on account of your race. That is political opinion. You do not
agree with the Hong Kong government.

There are many reasons for riots and disturbances in camps, but
they have to look at the source of the problem and not blame exter-
nal factors.

Perhaps Pam Baker, who is here today, may be able to explain
something about that because she is from Hong Kong. She was
probably there when that happened.

Mr. SMITH. That is true, and we have had Ms. Baker as one of
?ulr.vs}r)itnesses earlier, as I think you might know. She did a master-
ul job.

I would like to yield to Mr. Payne.

Mr. PAYNE. Thank you very much. Thank you, Mr. Chairman, for
calling this very important hearing.

I am extremely involved and interested in this whole subject.
Years ago when the situation began, I was chairing a world refugee
committee with the World Alliance of YMCAs in Geneva and
worked along with UNHCR and the others and did visit Vietnam
on several occasions in the Da Nang Province and Quang Tri.

As a matter of fact, I visited Vietnam after the United States
troops had withdrawn. I was not there as a military person. The
Vietnam situation came after I was an older man, so I was not in-
volved in it, but I was involved in the refugee situation there.

As a matter of fact, at that time I think I was probably the only
American in Vietnam. It was between the time that the United
States troops withdrew and the fall of Vietnam. I had visited Da
Nang and up in Quang Tri Province up in the north of South Viet-
nam at the time.

I also went to Thailand, where there was a tremendous number
of refugees there—the Cambodians, the Hmong hill people from
Laos who were, as you know, very involved in assisting United
States downed airmen, and, of course, Viethamese boat people. At
that time, in Thailand there was a tremendous amount of disloca-
tion from ethnic Thais, who were sort of pushed off their land from
the refugees. -

I was involved a great deal in the United States legislation of as-
sistance to Vietnamese and Laotian refugees to the United States
to have our county’s Government provide for refugees as they came
into the United States around 1974 and on.

I did have the opportunity to visit the camps in Hong Kong about
2 years ago, and I was somewhat appalled by the conditions. Entire
families were living on a bed or two at the most on the second level
with four or five children, cooking utensils, clothing, everything
right at that one bed or maybe the second tier.

You certainly could see that there was indeed a lot of tension, as
has been indicated. If there was no tension, there would be some-
thing wrong with the people.

It is just probably some of the most inhumane conditions that I
have seen anywhere, inhuman from the standpoint that so little
was given in a place that really has so much to give if you look
at the economic standard of Hong Kong.

I have not heard much about Indonesia. I have heard stories of
real corruption in the Indonesian camps. We do not hear much
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about them. They are not focused, and I do not know whether any
of the previous persons talked about that.

I wonder, and that might be one of my questions, what is the sta-
tus of Indonesia? Are there still many Vietnamese boat people
there in Indonesia? Does anyone know? Let me ask that question.

Mr. JEANS. My understanding is that there are about 4,000 peo-
ple there now, but you would have to check that with UNHCR. I
think they probably are the only ones who would know the exact
number.

Mr. PAYNE. Do gou know anything about the conditions there?

It was rumored, and these are just rumors—I have never been
to the Indonesian camps—that there was a very high level of cor-
ruption there. In order to write a letter or mail a