[image: image1.wmf] 


Testimony of 

Neha Misra

Senior Specialist, Migration and Human Trafficking

Solidarity Center

Before the Commission on Security and Cooperation in Europe

(U.S. Helsinki Commission)
May 23, 2011

“Slavery without Shackles”: 
Labor Exploitation and the Trafficking of Vulnerable Workers around the World

Thank you to the U.S. Helsinki commission for the opportunity to present the Solidarity Center’s view about “labor trafficking in troubled economic times”, and especially to highlight the vulnerability of immigrant workers
 to trafficking and forced labor within legal structures in the U.S. and around the world. 

My name is Neha Misra.  I am the Senior Specialist for Migration and Human Trafficking at the Solidarity Center.  We are an international NGO that promotes and protects worker rights globally, working in over 60 countries.  The Solidarity Center is an allied organization of the American Federation of Labor–Congress of Industrial Organizations (AFL-CIO), and a member of the Alliance to End Slavery and Trafficking (ATEST).  Building upon more than 20 years of experience in the areas of child labor and immigrant worker exploitation, the Solidarity Center raises awareness about the prevalence and underlying causes of trafficking for labor exploitation, and strives to unite disparate forces to combat the problem.  Since 2001, the Solidarity Center has implemented more than 20 programs combating human trafficking in countries such as Thailand, Indonesia, Nepal, India, Sri Lanka, Pakistan, the Philippines, Bahrain, Qatar, Kuwait, Kenya, and the Dominican Republic.  These programs include initiatives that address each of the four “Ps” that have become part of the anti-trafficking paradigm: prevention, protection of victims, prosecution (or as we prefer to describe it, “rule of law”), and partnerships.

Trafficking for Labor Exploitation in Today’s Global Economy
The Solidarity Center especially appreciates the Helsinki Commission’s focus in this hearing on trafficking for labor exploitation and the focus on “abusive, unethical, and illegal business practices that . . . contribute to human trafficking and forced labor.” As a worker rights organization, the Solidarity Center has seen firsthand how violations of worker rights and the lack of labor standards and protections for workers increase their vulnerability to human trafficking.  

Too often the media and the public see human trafficking only as a crime of organized syndicates, of criminal gangs, or underground criminals who exploit undocumented immigrant workers.  While this is of course true in some contexts, we are increasingly seeing trafficking for labor exploitation happening in the context of legal structures of employment and business – with traffickers who are employers and labor recruiters, not gang members.  
Examples abound around the world of human trafficking thriving in the context of worker exploitation:

· When immigrant workers are forced to pay high fees, often at exorbitant interest rates, to labor recruiters to work in another country, they are vulnerable to debt bondage – one of the most pervasive forms of modern day slavery.  This is the case for 400 Thai workers who, according to a U.S. Department of Justice indictment, were allegedly trafficked to the United States by Global Horizons Manpower under the H-2A visa program through false promises of decent work.  The Thai workers “took on crushing debt to pay exorbitant recruiting fees, about $9,500-$21,000.  After they arrived in America, according to the indictment, their passports were taken and they were set up in shoddy housing and told that if they complained or fled they would be fired, arrested or deported.”
  Millions of other workers – including for example, Moldovan migrant agriculture workers in Italy and Vietnamese workers toiling in factories in Malaysia – can tell a similar story.
· When buyers pressure suppliers all along supply chains to achieve cutthroat prices for their products, workers are the ones that bear the burden as labor costs are often the first ones to be cut, increasing workers vulnerability to severe forms of labor exploitation, including human trafficking.  This is the case for thousands of Burmese migrant workers who have been subject to forced labor and physical, emotional, and sexual intimidation in seafood-processing factories in Thailand, which export to the United States.  The factories rely on trafficked workers to stay within the cost structure.

· When labor laws and regulations are not implemented, monitored, or enforced — when labor inspection is weak or nonexistent — workers are vulnerable to trafficking for forced labor and other forms of severe labor exploitation.  When workers face retaliation for trying to exercise their rights or when workers lack access to avenues to address abuse, workers are vulnerable to human trafficking.  This is the case for millions of domestic workers,
 agricultural workers, and immigrant workers in the United States and around the world who face extreme conditions of exploitation, including physical and sexual violence, confiscation of passports, illegal confinement, dangerous working conditions, and non-payment of wages.  These workers are often explicitly excluded from the protection of labor laws, even when they are citizens or nationals of a country, and their work is often relegated to the informal economy where there is little labor inspection.  

In 2011, a slave may not be in chains or shackles, but they are no freer.  Slavery is not simply ownership of one person over another.  Modern day slavery is much more subtle.  Trafficking victims toil in factories that produce products that are exported to the United States, Europe, and other destinations.  Trafficking victims harvest vegetables and process food that ends up on our dining room tables.  They pick crops or mine minerals that are raw materials in the products we buy.  They make the clothes and shoes we wear. They clean people’s homes and take care of the young, elderly and sick.  They are enslaved not only through physical restraint, but also through coercion, fear, and intimidation.  In today’s global economy, workers can be enslaved by threats of deportation, lack of viable alternatives, and especially debt.

While trafficking for labor exploitation has many facets, several major trends in our globalized world endanger workers, particularly those most at risk and most in need of protection.  In developed economies like in the United States and Europe, we are seeing an increase in cases of trafficked immigrant teachers, nurses, construction, and service sector workers – all in these destination countries with valid visas, shining a light on the structural failures within our economic and employment systems that increase immigrant workers’ vulnerability to severe forms of labor exploitation.  Multinational corporations, employers, businesses, labor recruiters and others exploit these failures.

Trafficking as an Inherent Vulnerability in Temporary Labor Migration Schemes
Of particular concern are temporary labor migration schemes – sometimes referred to as guestworker, sponsorship or circular migration programs – that are increasingly being promoted by governments around the world to fill demand for cheap labor.  In practice, these schemes create a legalized system and structure for employers to exploit workers, and increase workers’ vulnerability to human trafficking and other forms of severe labor exploitation.  Such programs have been plagued by a long history of abuses ranging from labor violations to visa fraud, debt bondage, involuntary servitude and trafficking for labor exploitation.  This includes, among many others, the U.S. H-2 visa guestworker program, seasonal agricultural programs in Canada and Europe, and the “kafala” or sponsorship system in the Gulf Cooperation Council (GCC) countries.
The Alliance to End Slavery and Trafficking or ATEST, of which the Solidarity Center is a member, recently described the problem in a submission to the U.S. Department of Labor as follows
: 
It is by now beyond dispute that temporary “guestworker” programs have long worked to the detriment both o f the U.S. workers who are bypassed in favor of foreign workers, and for the foreign workers who fall prey to unscrupulous employers and their labor contractors.
 Of particular concern to our members, key aspects of the program lead to human rights violations such as debt peonage (or debt bondage), trafficking for labor exploitation and involuntary servitude, all forms of modern-day slavery. Guestworkers’ vulnerability is greatly increased by the use of labor recruiters or foreign labor contractors who lure impoverished and desperate foreign workers to jobs within the United States described as plentiful and lucrative. The opportunity to work in the U.S. comes with an intolerably high price tag that includes inflated transportation, visa, border crossing and other costs, and “recruitment fees.” Often, workers literally mortgage family properties or take out loans from loan sharks at exorbitant rates in order to meet these obligations. Companies within the United States claim no knowledge of their recruiters’ actions and escape legal liability on these grounds. The recruiters themselves often remain beyond the reach of the U.S. legal system.
Once guestworkers arrive in the United States, the well-paid jobs that have been offered [often] do not materialize. Workers are left without work at all, or without work for the length of time promised them. Favorable terms and conditions of work offered in the home country are replaced by harsh conditions. Job contractors transfer workers, for a price, to other contractors. Workers who are dissatisfied with the jobs face overwhelming subtle and not-so-subtle pressures to acquiesce. Passports and other immigration and identity documents are confiscated [by employers] to ensure that workers do not run away. Families back home are threatened [by recruiters] with physical violence, as well as family bankruptcy due to loss of their investment in the worker. Workers who dare speak up for their rights face job loss, followed by deportation to their home countries and blacklisting. These factors lead workers to fall into myriad situations that rise to the level of a severe form of human trafficking, most notably coercion through abuse or threatened abuse of the law or legal process.
As noted in a recent ILO report, these conditions create a program that is ripe for human rights violations. Human trafficking abuses involving H-2B visas have been documented with frequency in recent media.
While the description above refers to the U.S. temporary guestworker program, the same scenario repeats itself around the world – for example, in Canada, Europe, the GCC, and around Asia.  The common element is that these workers are trafficked within legal visa systems, fully documented, and that structural flaws within these programs allow workers to be trafficked.

Two other major common themes emerge:
1. The role of foreign labor recruiters in taking advantage of the lack of labor rights and inherent structural failures in these programs to exploit immigrant workers; and,

2. The need to provide greater protections to workers and opportunities for them to report abuses and advocate for their own rights.

The Role of Labor Recruiters in Promoting Human Trafficking
Foreign labor contractors or recruiters are increasingly relied upon by employers, businesses, and multi-national corporations to facilitate the movement of labor from one country to another. While many labor recruiters behave ethically and are engaged in lawful conduct, other recruiters are often complicit with or directly involved in trafficking of workers. Recruiters often charge exorbitant fees for their services, forcing workers into debt bondage, falsifying documents, and deceiving workers about their terms and conditions of work increasing vulnerability to human trafficking. 
The incidence of known human trafficking cases involving foreign labor recruiters is increasing dramatically in the United States. The aforementioned Global Horizons case and the Signal workers case are just two recent examples.  Many U.S.-based service providers state that regulating labor recruiters is one of the most important initiatives needed to combat human trafficking in the United States – both labor recruiters based in the U.S. and abroad.  Employers rely on labor recruiters who have operations both in the U.S. and in foreign countries – as they use a system of subcontracting to find workers.  The operations of such recruiters need to be regulated on both ends of the spectrum.
Stricter regulation of labor recruiters is needed to protect workers entering the United States from human trafficking and other abuses such as wage theft. Stronger legal frameworks will help to prevent unregulated actors from conspiring to fraudulently deceive workers about the terms and conditions of work.  

To that end, ATEST has made a series of recommendations to include regulation of labor recruiters/foreign labor contractors in the 2011 Reauthorization of the Trafficking Victim Protection Act (TVPRA 2011).  Similar provisions were passed in the 2008 House of Representatives version of the TVPRA.  We have learned even more since 2008 about the need for greater regulation of foreign labor recruiters.  As such, ATEST recommends, with the support of a number of worker and immigrant rights groups in the United States, the following for inclusion in the 2011 TVPRA:
1. Elimination of Fees:  No foreign labor contractor, or agent or employee of a foreign labor contractor, should be allowed to assess any fee (including visa fees, processing fees, transportation fees, legal expenses, placement fees, and other costs) to a worker for any foreign labor contracting activity.  Such costs or fees may be borne by the employer, but these fees cannot be passed along to the worker.  This is one of the most crucial elements to eliminate debt bondage for immigrant workers.
2. Disclosure:  Foreign labor contractors and employers must be required to fully disclose to the worker in writing in English and in the language of the worker being recruited, all of the terms and conditions of their work.  This includes:
· The identity of the employer and the identity of the person conducting the recruiting on behalf of the employer, including any subcontractor or agent involved in such recruiting.
· A signed copy of the work contract, including all assurances and terms and conditions of employment, from the prospective employer for whom the worker is being recruited, including the level of compensation to be paid, the place and period of employment, a description of the type and nature of employment activities, any withholdings or deductions from compensation and any penalties for terminating employment.
· The type of visa under which the foreign worker is to be employed, the length of time the visa is valid and the terms and conditions under which this visa will be renewed with a clear statement of whether the employer will secure renewal of this visa or if renewal must be obtained by the worker and any expenses associated with securing or renewing the visa.
· An itemized list of any costs or expenses to be charged to the worker. Including but not limited to: the costs of housing or accommodation, transportation to and from the worksite, meals, medical examinations, healthcare or safety equipment costs, and any other costs, expenses or deductions to be charged the worker.
· A statement describing the protections afforded the worker by U.S laws and regulations, including protections in the Trafficking Victims Protection Act of 2000 (Division A of the Public Law 106486), as well as relevant information about the procedure for filing a complaint and the telephone numbers for the Department of Labor hotline and the National Human Trafficking Resource Center hotline number.

3. Registration:  A Department of Labor administered process for foreign labor contractors to obtain a certificate of registration.  Employers must be required to use only foreign labor contractors who are properly registered under this system.
4. Enforcement:  A Department of Labor established administrative process for receiving, investigating, and adjudicating complaints against the compliance of either employers or foreign labor contractors. Criminal and civil rights of action for workers themselves are also key to preventing trafficking.
5. Accountability:  Workers must be protected from retaliation and employers must be held accountable for the actions of foreign labor contractors that they hire.
Worker Rights as a Means to Prevent Trafficking for Labor Exploitation
As described earlier, immigrant workers must be included fully in the protection of labor laws and have access to mechanisms to exercise their rights and report abuses to reduce their vulnerability to trafficking.  Threats of retaliation, deportation, and visas being tied to a particular employer all increase the incidence of trafficking for labor exploitation.  For this reason, ATEST also recommends a provision for the 2011 TVPRA that provide temporary immigration relief to workers who are whistleblowers of severe labor exploitation.  There have been a number of human trafficking cases recently in the United States where workers who raised the alarm about severe abuse by employers have initially been threatened with deportation as a way to keep them quiet.  These workers have had to remain in the United States in an undocumented status in order to stay in the country to pursue their cases against the abusive employers.  After many years, these same workers have been certified as trafficking victims and receive “T” visas, but had to struggle for many years without status.  Examples of this include the Global Horizons case and a group of Indian workers known in the media as the Signal Workers.  ATEST recommends that a provision be included in the TVPRA 2011 to give trafficked workers like these access to temporary immigration relief in the United States while they pursue claims here, even if they are not initially identified as trafficking victims.
Trafficking in Supply Chains  
Another major trend in the global economy is the use of trafficking, forced labor, and slavery victims all along supply chains.  It is difficult to quantify the exact number of trafficking victims who work in global supply chains but, as those supply chains reach down to smaller and smaller suppliers, the chances increase that the labor force includes trafficked people.  

· When employers (buyers and multinational corporations (MNCs)) demand cheap or unrealistic pricing structures, they should not be surprised to find severe labor abuses, including slavery, in their supply chains.
· Similarly, when employers contract out or hire unregulated subcontracted suppliers, they should not be surprised to find that they have trafficking victims in their production lines

· When employers refuse to enforce or claim that it is too difficult to monitor adherence to core labor standards in their supply chains, they will find forced labor, debt bondage, and other severe forms of labor exploitation there.

The Solidarity Center believes that the most effective way to eliminate forced labor, debt bondage and other forms of slavery in supply chains is by empowering workers to have a voice in their workplace, and supporting their right to organize and join unions.  We believe that governments, MNCs, employers, labor recruiters and others must adhere to core labor standards and respect workers’ human and labor rights in order to affect change in practices all along supply chains.  

The existence of MNC codes of conduct have failed to curtail trafficking practices in any number of sectors including garment/textile, agriculture, and seafood processing.  There is no easy solution to this problem, but we know that a key deterrent is the ability of unions and labor rights organizations to shine a light on these practices through on-the-ground investigations.  We believe it is important that the Congress and Administration support such monitoring efforts, and the efforts of workers to monitor their own workplaces.  Ultimately, workers and trade unions must be empowered to monitor supply chains because history shows that abuses in the workplace only end when workers have the power to ensure that their rights in both International Labor Organization (ILO) conventions and national laws are respected.    

Governments must also play a major role in eliminating slavery in supply chains.  Examples abound of governments around the world reluctance to hold employers accountable for trafficking in their workplaces.  Even when trafficking for labor exploitation is addressed, the labor recruiter is blamed and not the employer who perpetrates the exploitation.  

This lack of political will translates into ridiculously few cases of human trafficking for forced labor or other forms of severe labor exploitation from being prosecuted around the world.  When cases are prosecuted, they often result in small fines and no jail time for the perpetrators — barely a deterrent for exploitative employers.  The U.S. Department of Justice is playing an important leadership role globally, by prosecuting high-profile cases, such as the Global Horizons case, that may educate other governments of trafficking of temporary workers and within supply chains.  The Office to Monitor and Combat Trafficking in Persons (G/TIP) at the State Department also plays an important role through its annual Trafficking in Persons Report in highlighting the lack of (but need for) prosecutions for forced labor and other forms of trafficking for labor exploitation in countries around the world.
The U.S. government, however, must do more to ensure that U.S. corporations are held accountable for their practices abroad.  We must increase government scrutiny of imports and exports to ensure goods made by slave labor are not allowed in the U.S. marketplace.  To this end, the State Department needs to put more emphasis on site visits overseas to suspect industries.  To do this, it must expand the number of labor officers and attachés in the field, something that the Congress has called for generally but which the Department has yet to act upon in any meaningful way.  
In addition, the Department of Homeland Security must review and rework the role of Immigration and Customs Enforcement (ICE) in overseas inspections.  Currently, ICE must notify foreign governments of their intent to inspect workplaces that export products to the United States. Such notification results in the “cleansing” of these workplaces to remove any signs of trafficking or forced labor.  U.S. law does not allow evidence collected by unions or non-governmental sources to be the basis for restricting the importation of products made by slave labor.  This must be reformed.

Conclusion
Secretary of State Hillary Clinton said, in the opening of the 2010 TIP Report, “Ending this global scourge is an important policy priority for the United States… and no one should claim immunity from its reach or from the responsibility to confront it.”
We agree. It is not an oversimplification to say that if we end worker exploitation, we can end human trafficking. As the International Labor Organization (ILO) has noted, “Where labor standards are rigorously adhered to, workers are well unionized and labor laws are monitored and enforced — for all workers, indigenous or migrant — the demand for trafficked people and services is likely to be low.”

Thank you, again, for the opportunity to testify and for your help in combating global trafficking and supporting the rights of workers everywhere.  I welcome your questions.
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� The term “migrant worker” is the internationally accepted term for a person who migrates for employment, whether temporary, seasonal, or permanent.  In the United States, in everyday language, “migrant worker” refers to a seasonal or temporary worker, and “immigrant worker” refers to someone who migrates for work on a more permanent basis, or who has residency rights.  I will use the common U.S. term of “immigrant worker” in my testimony modifying it slightly to refer to any person who leaves his or her country of origin to find a job abroad – whether temporary, seasonal or permanent.


� Editorial, “Forced Labor,” September 7, 2010, http://www.nytimes.com/2010/09/08/opinion/08wed2.html?_r=2


� The term “domestic worker” refers to a person who provides services - such as childcare, cooking, and cleaning - to or within a household.


� ATEST Comments on RIN 1205-AB58, Temporary Non-Agricultural Employment of H-2B Aliens in the United States (Employment and Training Administration, 20 CFR Part 655 and Wage and Hour Division, 29 CFR Part 503), May 17, 2011.


� Southern Poverty Law Center, 2007. “Close to Slavery: Guestworker Programs in the United States,” �HYPERLINK "http://www.splcenter.org/pdf/static/SPLCguestworker.pdf"�http://www.splcenter.org/pdf/static/SPLCguestworker.pdf�; Closed and Criminal Cases Illustrate Instances of H-2B Workers Being Targets of Fraud and Abuse, GAO 10-1053; testimony submitted by members of the Guestworker Alliance for Dignity to the House Committee on Oversight and Governmental Reform Domestic Policy Subcommittee, “The H-2B Program and Improving the Department of Labor’s Enforcement of the Rights of Guestworkers,” April 9, 2009; The Costs of Coercion:  Global Report under the Follow Up to the ILO Declaration of the Fundamental Principles and Rights at Work, International Labor Organization, International Labor Conference, 98th  Sess. 2009 Report I(B), �HYPERLINK "http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_106230.pdf"�http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_106230.pdf�.








