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INDOCHINESE, REFUGEES:
COMPREHENSIVE PLAN OF ACTION

TUESDAY, JULY 25, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON INTERNATIONAL RELATIONS,
SUBCOMMITTEE ON ASIA AND THE PACIFIC, AND
SUBCOMMITTEE ON INTERNATIONAL OUPERATIONS AND HUMAN
RIGHTS,
Washington, DC.

The subcommittees met, pursuant to call, at 2 p.m., room 334,
Cannon House Office Building, Hon. Christopher H. Smith [chair-
man of the subcommittee on fnternat,ional Operations and Human
Rights] presiding.

r. wMITH. The hearing will come to order. I would like to join
my colleague who is regrettably in the chair of the House right
now, Congressman Doug Bereuter, who is the chairman of the Asia
and Pacific Subcommittee, who could not be here, but who will join
us as soon as he can get out of the chair. He is presiding over the
bill that is on the floor, but he will join us, I am told, as soon as
he can get over here.

Ladies and gentlemen, almost 2 months ago, the House voted
266 to 156 for dramatic reforms in the so-called Comprehensive
Plan of Action for Southeast Asian Refugees. Although it is some-
what unusual for the House to hold puglic hearings on a subject
on which it has so recently legislated, it is important that we bring
together supporters £ad opponents of that legislation, representa-
tives of the Administration and independent experts, in an effort
to seek consensus or a process by wgnich we can end the saga of
the Vietnamese boat people and the Hmong refugees with honor
and decency.

This joint hearing of the Subcommittee on Asia and the Pacific
and the Subcommittee on International Operations and Human
Rights will provide a useful overview of the problems with the CPA
and perhaps some possible solutions. ,

On Thursday morning, the Subcommittee on International Oper-
ations and Human Rights will take an additional, deeper look at
some of these problems and the solutions hopefuliy. We will hear
from a panel of experts on the history of the implementation of the
CPA, from a panel of Vietnamese-Americans and Hmong-Ameri-
cans who have been victimized by its defects, and then from a final
. panel on the feasibility of various plans for rescreening.

I should make clear at the outset as the author of the CPA re-
forms enacted by the House, that supporters of these reforms are
not wedded to any particular formula for fixing the CPA. On the
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one hand, we remain firm in our belief that the CPA screening
process was hopelessly inadequate. We are by no means confident
that wrongly screened-out refugees wiil be safe upon their return
to Vietnam or Laos.

Our skepticism about the CPA has been exacerbated by its ad-
mirers’ attacks on Congress’ attempt to protect these people, at-
tacks which have often been cast in the most intemperate and per-
sonal terms.

Yet, we are determined—I am determined—not to let that or
pride of authorship or anything get in the way of a solution that
will save these people. There is only one fundamental principle on
which we rcannot compromise: the number of genuine political and
religious refugees who are forcibly repatriateg because of a defec-
tive screening process must be zero. This principal commands at
least nominal agrecement from virtually everyone. The difficulties
befgin when we try to reach agreement on key terms.

hope, therefore, that the witnesses today will address two fun-
damental areas of disagreement. First, just how bad were the prob-
lems with the CPA screening? Were just a few genuine refugees in-
advertently screened out, or was the process defective enough so
tha:,itr})xe number is more likely to be in the hundreds or even thou-
sands? ‘

Second, how safe would it be for somecone who was a genuine po-
litical or religious refugee, but who was erroneously screened out
to return to Vietnam or Laos? We hear from the UNHCR that they
have monitors in Vietnam and Laos and that neither of these, nor
the non-governmental organizations that are present in these coun-
tries, have found any persecution of returned asylum seckers.

We will hear today the testimony of one of these monitors. I
would like to ask this witness and all the other witnesses, is a re-
turned refugee safe only when he or she keeps a low profile, or are
these returnees free to practice Catholicism or Buddhism according
to their own consciences, to express their political views and to ex-
ercise other internationally recognized human rights?

I look forward to hearing from our witnesses, and I would first
like to introduce our first witness representing the Administration,
Assistant Secretary of State for Population, %{efugees and Migra-
tion, Phyllis Oakley. Mrs. Qakley, a 20-year career Foreign Service
officer, has led the Department’s Refugee Bureau since September
1993. A native of Omaha, Nebraska, Mrs. Oakley is a Phi Beta
Kappa from Northwestern University and holds a Master’s Degree
from the Fletcher School of Law and Diplomacy.

Madame Secretary, welcome to the subcommittees and I look for-
ward to your testimony. :

STATEMENT OF HON. PHYLLIS E. OAKLEY, ASSISTANT SEC-
RETARY OF STATE FOR POPULATION, REFUGEES AND MI-
GRATION, U.S. DEPARTMENT OF STATE

Mrs. OAKLEY. Thank you very much. Before I begin, may I intro-
duce Mr. Allan Jury, who is sitting with me here. His technical ex-
pertise coming from Bangkok as well as Geneva, I think, perhaps,
during the questioning, might be useful.

Let me say first of all, Mr. Smith, I welcome this opportunity to
be here this afternoon to discuss the Comprehensive Plan of Action
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for Indochinese Refugees, the CPA, and I look forward to your
questions.

Since it has been the object of some attention and criticism in re-
cent weeks, if you will permit me, I would like to review how the
CPA came about and what has happened over the last 6 years. As
you will recall, in the late 1980’s, large numbers of boat people con-
tinued to leave Vietham and land on the beaches of first-asylum
countries in Southeast Asia and Hong Kong. That is, the lucky
ones arrived on the beaches.

We know that thousands of others suffered indescribably at the
hands of pirates and drowned and starved en route. The flow of
Eeop]e was such that some first-asylum countries were stopping the

oat people from landing, leading to further tragedies. It was in
this situation that the international community agreed that some-
thing had to be done to save lives and stem the flow of people from
Vietnam. That something was the CPA.

First-asylum countries of Thailand, Malaysia, Indonesia, the
Philippines and Hong Kong agreed to allow the boat people to land,
and in return, the international community agreed to the institu-
tion of a screening process to try to determine who were true refu-
gees fleeing persecution and who were not.

Another aspect of the CPA which we often forget was the great
expansion of the Orderly Departure Program (ODP), from Vietnam,
which provided a safe alternative to flight by sea to those who were
eligible for refugee status or some other forum of legal immigra-
tion,

Pursuant to the CPA, the United States negotiated a bilateral
agreement with Vietnam to provide for the safe immigration from
Vietnam through ODP of the tens of thousands of Vietnamese who
had been released from re-education camps, in addition to
Amerasian and family reunion cases.

Since its inception, more than 400,000 Vietnamese have been re-
settled in the United States under the ODP. Most first-asylum
countries that were parties to the CPA sustained their commit-
ments to permit boat people to land. Since the beginning of screen-
ing, more than 120,000 Vietnamese have been screened, of whom
33,000 have been found to be true refugees and resettled.

The United States alone has resettled almost 13,000 of this num-
ber. During the same period, about 72,000 people have returned
voluntarily to Victnam. Resettlement in the United States is the
end of a process for each asylum seeker who must first be screened
by the first-asylum screening team and then pass an individual
interview with an officer of the U.S. Immigration and Naturaliza-
tion Service as required by U.S. law.

The combination of the ODP from Vietnam, the screening process
and first-asylum countries has led to the virtual end of the flight
by sea. Thousands of people are alive today because of the CPA.
Tens of thousands of others are now resettled in the United States
and other countries. The screening process has been completed. Ap-
proximately 40,000 Vietnamese remain in first-asylum camps, more
than half of them in Hong Kong. Most of them have been found in-
eligible for refugee status and under the terms of the CPA, must
return to Vietnam.
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Has the screening process been perfect? No. Has it generally
been fair and in accordance with international standards? Yes, we
believe it has been. What is the fate awaiting those who return?
The experience of the 72,000 who have already returned indicates
that refugees will not be persecuted, but they will face the same
challenges, changes and difficulties faced by their millions of other
fellow citizens.

Who has done the screening? Under CPA, screening is first and
foremost the responsibility of the first-asylum countries. This fact
should not be forgotten as we discuss the screening process.
UNHCR has the responsibility to advise and assist and to try to
establish as much as possible uniform screening criteria. The Gov-
ernment of Vietham made a commitment to the international com-
munity that under the CPA, there would be no reprisals against
the returnees. For 6 ycars, we believe it has kept that commitment.

Those who returned are monitored by seven Vietnamese-speak-
ing expatriate employces of UNHCR who visit the returnees
throughout the country. They are monitored by others, such as the
British Embassy. They receive $290 to help them start their lives
again. The United States has provided over the last 3 years more
than $8 million of assistance to refugees through four U.S. non-gov-
ernmental organizations. Those NGO’s have American staff dealing
with and visiting returnces all over Vietnam. All of these present
and probing eyes have not detected any pattern or practice of per-
secution of those who have returned.

At a time when Vietnam is becoming a full member of ASEAN,
when it is aggressively seeking foreign investment, and when it is
preparing to begin a new and positive relationship with the United
States in the wake of the recent establishment of full diplomatic re-
lations, we firmly believe that Vietham has a compelling interest
in keeping its word on the treatment of returnees.

The CPA, then, in our view, has been a success in many ways,
in saving lives and in serving as a model of international humani-
tarian cooperation. The Sixth CPA Steering Commiitee in March
this year agreed that the end of 1995 would be a target for comple-
tion of work under the CPA in first-asylum countries.

Rapidly declining voluntary repatriation rates, which may in
part Ee Xue to hopes of direct U.S. resettlement from the camps as
suggested in CPA-related provisions of the House Foreign Affairs
Aut’fnorization Bill, have made it increasingly unlikely that this tar-
get can be achieved.

Voluntary repatriation of the screened-out always has been the
goal of CFA, Now, hundreds of people who had si;f;ned up to return
voluntari'y to Vietnam have withdrawn their applications and new
voluntary repatriation registrations have virtually ended. We are
deeply concerned about unrealistic expectations of direct resettle-
ment from first-asylum camps for those who have been deemed not
to be refugees.

We believe that such expectations threaten to condemn those in
the camps to a further period of limbo and suffering and lives that
have already been put on hold for too lonE.

The expectations are unrealistic, we believe, because the first-
asylum countries have said they are committed to the implementa-
tion of the CPA and will not allow a rescreening in the camps. -
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From their perspective, the CPA has been the answer to a major
humanitarian and political challenge.

The expectations are also unrealistic, because in the best of cir-
cumstances, only a limited number of those in the camps likely
would be encompassed within the CPA legislation that is part of
the House bill.

Finally, we are concerned about the effect upon Vietnamese and
Vietnam of direct resettlement to first-asylum countries of those
deemed not to be refugees. Just as refugee screening and return of
non refugees has resulted in great reductions in boat flows, the
abandonment of this principle could conceivably invite a new and
dangerous exodus.

Given all this, where do we go from here? First of all, I believe
all of us, those who support the proposed legislation and those who
opposed it, want to do what is best for those in the camps. We re-
spect the interest in the humanitarian commitments of the chair-
persons and ranking minority members of both these subcommit-
tees, and your views have certuinly informed our deliberations.
Like you, we want to end the CPA in the most humane and fairest
way possible, and we always have. We do not put a deadline on the
pursuit of fairness and justice. The CPA still permits review of
cases where additional information may indicate that an initial
screening decision was wrong, and I think that that is a very im-
portant point to keep in mind.

The UNHCR has looked into allegations that corruption and im-
propriety might have been involved in a small number of screening
decisions, and we understand the results of this review have been
given to the committees. I think you do have that information.

The United States is firmly committed to the integrity of the
CPA and to the principle that there can be no resettlement of non-
refugees directly from first-asylum camps. Our policy has been and
continues to be clear. Those who have been deemed not to be refu-
gees pursuant to CPA procedures, should return home to Vietnam.

At the same time, we are prepared to address concerns about
those in the camps who, while they are not deemed to be refugees,
might nonetheless be of special humanitarian interest to the Unit-
ed States. As we consider this issue, we are also eager to find cre-
ative means to encourage further the voluntary return process.

For each of these reasons, we are discussing with our CPA part-
ners and we would be prepared to support a proposal to provide op-
portunities for resettlement interviews upon return to those now in
the camps who agree to return to their homes voluntarily. The
exact details would be determined in part as a result of consulta-
tions with those governments whose cooperation would be required
and essential for its successful implementation.

But, let me stress again that any such proiram would have to
be consistent with CPA principles and would thus require that the
applicant first return home. We plan to do all we can with the sup-
port of our international partners to bring the CPA to a just conclu-
gion. We believe the best way to do this is to support the unani-
mous agreement of the Sixth CPA Steering Committee to move for-
ward in support of voluntary repatriation as the preferred method
of return. It is only with this clear message that we can hope to
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end the confusion and uncertainty in the camps and allow people
to act on self interest rather than false hope.

Let me say one brief word about the IImong, the other group of
people covered under the CPA for whom we have an equally impor-

_tant responsibility. While the Hmong are part of the CPA, there is
a distinct difference. The Hmong now in Thailand are in the main
peoplz who are recognized as refugees. The United States has ad-
mitted some 126,000 Hmong and other Lao Highlanders to the
United States since 1975. There remain approximately 7,000
Hmong refugees in camps in Thailand and the United S‘;ates is
prepared to accept for resetticment as many as are eligible under
our law.

The complicatinﬁ factor is that many originally indicated to Thai
authorities that they wished to return to Laos and this decision
was considered firm at the time. In view of the end of 1995 target
date for ending the CPA, we are involved in the ongoing discus-
sions with the Royal Thai Government about the possibility of al-
lowing Hmong refugees access one last time to resettlement in the
United States.

While the timing of such access, which we support, remains the
prerogative of the Thai Government and the current Thai policy of
promoting voluntary repatriation is consistent with international
refugee standards ~nd principles, we expect the issue will remain
the subject of our cunstructive dialog with the Thais on refugee is-
sres. And, we will be actively involved in that dialog with the Thai
Government.

In conclusion, let me just say that we fully support the CPA for
both the Vietnamese and the Hmong. We believe that the CPA has
accomplished a great deal that is good. It has been a humane and
effective channel through which the United States and the inter-
national community, with the vital assistance of the UNICR, has
thought to resolve the final tragic legacies of the Indochinese War.
Thank you.

q [The prepared statement of Mrs. Oakley appears in the appen-

ix.]

Mr. SMITH. Madame Sccretary, thank you for your testimony. I
would like to ask Howard Berman, the ranking member on the
Asia and Pacific Affairs Subcommittee if he would like to make any
opening comments?

Mr. BERMAN. I normally would just pass and insert in the record,
but this is an important issue and in what is now a non-opening
statement, I wanted to throw out a couple of points, and I can fol-
low up with questioning.

First of all, I think it is very important that you called this hear-
ing and I commend you for doing 1t, and for staying with the issue.
During the State Department Authorization Bill, T supported the
chairman’s amendment and I did so in the belief that pressure was
needed to be maintained in order to achieve a workable and a fair
resolution of the cases of Indochinese refugees who are remaining
in the camps.

Stripping away for a second the formalities of my statement, it
seems to me that one can accept that the CPA has done tremen-
dous good for tremendous lives, and still, I am concerned because
people whom I have great respect for tell me there have been prob-
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lems in the initial screening process. There have been screeners
who do not have the sensitivity to the different issues that could

ive someone a well founded fear of persecution in doing some of
the screening.

It is not to say that every screening was bad, but it is to say that
this is a %roblem. If either the screering was bad, or in fact, people
who are being sent back are being mistreated or abused because
of their refugee status or because of their previous political activi-
ties, that would be wrong. I have no evidence of the latter, al-
though I think the chairman may have some points on that.

But, I do believe from the people that I have spoken with, that
there have been defects in the re-screening process. That is why 1
was very happy that the Administration 1s considering what I
think what has been called by the refugee organizations who pre-
sented it to me a reasonable solution to this very difficult dilemma,
which is this Track II proposal, which proposes to return refugees
to Vietnam for INS interviewing. People who know how to do these
}nterviews and will understand what is at stake and what to ask
or.

Given the imminent demise of the Comprehensive Plan of Action
and the lack of support among first-asylum countries for maintain-
ing these camps, aind you have spoken to that in your testimony,
Mrs. Oakley, I think it is important to consider such an alter-
native. You have indicated your openness to doing it. I think the
NGO’s are to be commended for their efforts in developing this,

It is clear, though, if Track II is going to be adopted and work,
more effective monitoring systems would be needed for those refu-
gees returned, and we would need the full support of the Vietnam-
ese Government.

In addition, the Administration, I think, would neced to liberalize
its categories of presumptive eligibility, and we might need some
supplementary funding and also to develop incentives for the refu-
gees to return for the reinterviewing process, or else we will not re-
solve the problems that now exist with people canceling their com-
mitments to return and not signing up for future return.

Add all this to the fact that each day that passes, the political
atmosphere in this country seems to grow more in favor of restric- -
tive immigration policies. I think both for what is happening
abroad angrfor the sake of these people and given the political cli-
mate, the faster we move on this, the better. With that, I thank
you for giving me this chance.

Mr. SMITH. Thank you.

Mr. Funderburk.

Mr. FUNDERBURK. Nothing.

Mr. SMiTH. Mr, Moran.

Mr. MoraN. Thank you, Mr. Chairman. I do not want to sa
much now, but I do have some questions. I do think that the Ad-
ministration is doing a very good job and I think that the fact that
they have chosen you, Mrs. Oakley, to take responsibility for this
effort is a reflection of the high priority that they give it.

I have a lot of Vietnamese refugees in my district, and I get very
conflicting reports. The majority of Vietnamese refugees have the
sense that things have reali not changed, particulariy in terms of
the attitude of Vietnamese leaders. But, yet, those who have gone
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over to Vietnam have come back with a perspective that conflicts

eatly with the assumptions that we have made, and they would
ead you to believe that things are happening much faster in Viet-
nam than our attitudes are adjusting to that pace of change. In
fact, change is occurring throughout Southeast Asia, much of it
driven economically, but generally, economic change does cause
change in terms of public policy.

I heard, for example, of a discussion with the former head of in-
teiligence for the South Vietnamese Army, and this guy is a con-
sultant now to the government, and living in a palatial place in
Vietnam. You would think of all people, this guy would have been
put away in some dark dungeon, but yet just tie reverse is true.

So, I would like to see the extent to which your information coin-
cides with much of the inforniation that Mr. Smith has gotten of
people who, in fact, have been persecuted. Because, if there are cer-
tain cuses, if there is a pattern, then we need to know about it, and
obviousiy, that is going to direct our immigration policy.

But, if in fact, there are only isolated examples that this is not
a practice or a pattern, then even with those who would normally
be considered political refugees, it may be a different place, and 1
do think that. particularly the middle class, might be a lot better
off in Vietnara under different circumstances.

So, the question in my mind is the pace of change in terms of
the South ‘ietnamese Government and the acceptance of some tol-
erance of difference of opinion. That is what I want to hear from
you and perhaps even third hand what you have heard.

So, Mr. Smith, as Mr. Berman said, we are glad that you are
having the hearing. It gives us an opportunity to get some informa-
tion tiiat is going to be important in reaching our conclusions on
this issue.

Mr. SMrTH. Thank you, Mr, Moran.

Secretary Oakley, I have a few questions to begin the question-
ing. I knew my colleagues will have some, as well. On the inter-
viewing process, I think you are aware of the Lawyers’ Committee
for Human Rights’ very scathing report, in which they said that the
interviews were hostile, and they looked at decisions that were
being made in Hong Kong, in particular.

They said, and I quote, “The Lawyers’ Committee finds that the
procedures in Hong Kong are flawed in several basic respects and
that hundreds, perhaps thousands, of Vietnamese refigees have
been wrongly rejected,” and they go through a whole series of cases
that they had studied. I have read this half a dozen times now, and
evelr;y time I read it, it concerns me that people have been sent
back.

But, their conclusion is the entire screening and review proce-
dures remain seriously flawed. Yet, it is your testimony, and I
heard you say it is not perfect—nnthing in this world is perfect—
but, certainly we are just looking for basic fundamental fairness.
In talking to refugee groups as I have done over the last 6 months
upon assuming this chairmanship and before that, as a very inter-
ested member of the Foreign Affairs Committee, I would contin-
ually hear about this hostility on the part of the interviewer, vis-
a-vis the interviewee. You know, an “I, thou”, Martin Buber type
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of relationship of condescension pervades the process, according to
many who seriously have looked at this.

I am not looking for perfection, but I am looking for fairness.
Would it be your testimony that the screening process has been
faiix;, and how do you respond to the Lawyers’ Committee, for exam-
ple?

Mrs. OAKIEY. Let me go back to something that I had included
in m({ testimony, if I might. There has not been one screening proc-
ess done by one organization, and I think it really is important to
keep in mind that each first-asylum country was responsible for its
own screening process.

So, Indonesia had its own process, as did the Philippines, Malay-
sia, and Hong Kong, under the British administration. So, you had
various screening processes, all with the advice and working with
UNHCR to try and make the standards uniform and to try to es-
tablisk some sort of standard, so it would be as equivalent and fair
as it could be.

So, I have been a little put off by these general statements about
the screening process, because I think that we really have to get
more specific in where was the screening process, and in what
countries does most of the criticism focus? As I have looked into it
and discovered, most of the criticism has focused on the screening
process in Indonesia. I must say that many of these charges were
only brought recently to light.

I was in Geneva last week. I met with UNHCR officials about
that. There had always been some general criticisms, but in re-
sponse to these criticisms, the UNHCR is smarting and taken
aback. They have instigated their own investigation into these
charges of improprieties. '

Now, again, let me say in general, the United States was not in-
volved in the screening process. We certainly were interested ob-
servers, shall we say, but it was not our process.

In regard to what has happened in Indonesia, they have turned
up some improprieties, they are looking generally at it. There is
one person on their staff that I think is under more serious inves-
tigation than anyone else. They are working with the Indonesian
Government to look at those problems, so they are attacking those
problems.

As you say, it is a question, were people wrongfully screened in,
or were people wrongfully screened out? I do not think anybody
wants to look at the question of whether people might have been
wrongfully screened in. I think that is one issue that people will
properly let lie.

But, I think on those that were screened out, and there are ques-
tions now, the UNHCR is investigating, and I have confidence in
them that they are going to get to the bottom of that, and that
some sort of system will be put in place to look at those cases
again. As we have said, when new evidence is prepared, people are
aFways willing to look at it. So, again, I think that those charges
are going to be addressed.

In regard to the question of Hong Kong and the question of atti-
- tude, I think that is something that is very difficult for me to com-
ment on. I have not participated in any of those interviews. I think
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that we all feel in situations like that, sometimes people are sym-
pathetic and sometimes they are not.

The problem, I think, as you recognized in Hong Kong, is there
were many people who were simply ineligible and many people who
were passionately unhappy about the situation, but we continue to
work with the authorities in Hong Kong to look at these cases and
see if there can be a possible review of them. And, I will stick by
our general proposition that we think, in general, the process was
gretty good. It was not perfect. There was an appeal process. We

ave worked with the NGQO’s to introduce some other cases on
Track II to UNHCR. Let me say that this is a process that is alive,
and it is not over, and that we are looking at all these cases.

Mr. SMITH. Just to follow up briefly, it was precisely a number
of specific cases that caught my attenticn, particularly in the Law-
yers’ Committee report. They point out an examination of 132 deci-
sions of the review board, rendered in 1990-1991, shows that this
process remains hostile to genuine refugees—and you did mention
Hong Kong. I think you mentioned Indonesia.

In all o? these cases, refugee status was denied. So, there have
been very responsible people in the refugee commuaity, and those
who represent human rights organizations that have come forward
and said the process has been very scriously flawed. No concerns
about perfection, but concerns about specific cases. I have looked
at a lot of the specific cases myself, and I did not sit in on those
interviews, either.

But, it seems to me that when you get so many people who are
there on the ground who have looied at this, that it is a problem,
and there seems to be a pattern, it begs the question as to why re-
screening, preferably in-country, would not be the order of the day.
Just so that we do not make a very serious blunder, and send peo-
ple back to a very—with all due respect to my good friend from Vir-
ginia, the Country Reports on Human Rights Practices for Vietnam
paint an extremely, exceedingly bleak picture of the human rights
situation in Vietnam.

Yes, they are earnestly seeking credits and trade and contact
with Coca-Cola, but when it comes to their treatment, or should I
say mistreatment of their own populace, who happen to disagree
with the ideology of the ruling leaders, there is no tolerance what-
soever. That goes for religious as well as political dissidents. That
is the Country Reports for this year, for the 1994 calendar year.

They also point out in the Lawyers’ Committee, settled inter-
national standards were ignored. I feel that we have been party,
however unwittingly, but party to an unseemly process that has
screened out very real refugees. I am encouraged that you, in your
testimony, talk about perhaps providing resettlement interviews,
but it does beg the question in tﬁat regard, why not in the country
itself, rather than going back to Vietnam? We all know that the
plane load of people who were sent back to Vietnam did not want
to get off the plane.

I think if I were in their shoes and I exited a plane and went
to a screening, I would say, holy hell awaits me if I do not get
screened in. It is aimost an act of defiance to walk to the screener,
it would seem to me. We know this from the POW issue and it is
interesting and I think entirely apropos that we meet in the Veter-
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ans’ Hearing Room today, because this is part of the legacy of the
Vietnam War, those old soldiers that fought side by side with our
men in Vietnam, who could be sent back.

We have specifics, and the reason why we had that closed brief-
ing, which I thought was very, very candid and a good dialog, was
to begin to show that responsible voices who cared deeply about
these refugees and about these people and their fate are saying,
red flag. There is a problem here, and the screening process is at
the core of it.

If somebody is screened out and it was a legitimate process, I
have no argument. But not so if the process has been flawed and
tainted, which I believe this one has been in many of these coun-
tries, perhaps all of them, but in many of these interviews. Based
on a preponderance of evidence, a reasonable man or woman could
say, we have to do the rescreening to ensure that justice is done,
it seems to me.

I will ask one more question. I have several, but then I will yield
to my colleagues for any questions they may have. On the issue of
the repatriation monitors, we have gotten a tremendous amount of
information suggesting that only a very small percentage, some-
thing about 20 percent (and correct me if you believe that is not
accurate) of those who have been repatriated, have actually been
monitored personally with a visit.

If you could for the subcommittees, describe what that process’
actually entails? I again often use a reasonable man’s standard. I
never forget those who trotted off to Hanoi and asked our POW’s
whether or not there was torture. I do not think too many people
would say yes, knowing that they are going back to a cage at the
end of the gay to their tormentors.

We have reliable information that, in addition to one of those
seven monitors there is also, and if you can enlighten the commit-
tee on this, someone from the Vietnamese Government who is in
the einploy perhaps of the UNHCR, but I do not think it takes a
rocket scientist to at least suggest, and it is reasonable, I think,
that that person reports back to the Vietnamese Government.

If I complain and say I am being harassed, ostracized, mistreated
in some way, it is going to get back to the powers that be. The re-
patriation monitor does not have any power to extricate that per-
son and say, oh, they have been mistreated, now I am going to take
them out. So, there is no remedy if you complain of mistreatment.
There is only the possibility of retaliation.

Mrs. OAKLEY. Again, I will go back to some earlier statements
that we have made and that we stand by, that we have not found
a pattern or policy of persecution for returnees in Vietnam. We
stand by that statement.

Now, that does not mean to say that there have not been some-
where in the country questions of harassment. That even does hap-
pen occasionally by certain officials of the Government in the Unit-
ed States. We are talking about policies of targeting returned Viet-
namese and that they are singled out for harassment and persecu-
tion. We do not think that there is that sort of pattern of persecu-
tion,

UNHCR, as I said, has seven monitors. There are American
NGO’s that have been working there. The British Government,
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other governments who have established embassies a long time ago
have peo?le there. We have our own monitoring units and the con-
clusion of all these people who have reported to us, and their fac-
tual reports state that returnees are not persecuted and are set-
tling in rather well.

UNHCR and its international staff, these are expatriates who
are there, most of whom are Vietnamese-speaking. We have these
four NGO’s, people who have been able to travel. The conclusion of
our people 1s that the degree and intensity of monitoring of the Vi-
etnamese returnee population is unprecedented in our memory of
all other refugees returned in various other situations, and we have
not found a pattern of persecution or harassment.

Now, there were three cases that were brought up in various
meetings that we have heard about. In regard to, and you will ex-
cuse my pronunciation if I miss one of these names, there was a
case of Mr. Vong Nhi, who is a member ¢f the Nung minority.
There were charges that he was harassed. We understand that he
is living at home, he is free to move about. He had, in fact, report-
edly gone to the UNHCR office in Ho Chi Minh City, seeking help
in‘%etting employment.

e have had reports that he has been visited by so many NGO
and human rights organizations that he has asked if he might be
left alone, that he has received so many visits that he is worried
that it is going to call undue attention to his situation.

There was another report about Mr. Nguyen Van Kha and that
he had been arrested after return. Our latest information from
UNHCR says that he was indeed arrested, charged and convicted
on charges of robbery and murder. He had a sentence of death that
was commuted to life imprisonment.

In one other case, the International Supreme Master Ching Hai
Meditation Association of Glendale, Arizona brought tc our atten-
tion two letters from repatriated Vietnamese, claiming difficulties
in carrying out their religious practices. UNHCR is in the process
of looking into these cases to see if this is true, but so far, we do
not have a reply.

Now, those are the three cases that I have and that is the infor-
mation that has come to me about them.

Mr. SmitH. If I could, again, in brief followup, is it accurate or
inaccurate that only 20 percent have been visited, thereby leaving

. approximately 80 percent that have not been visited?

Mrs. OAKLEY. I do not have figures on what percentage of those
who have returned of the 72,000 or what percentage of Americans
who now go back to visit in Vietnam or from other countries, but
I will certainly look into that and see if we have any statistics on
that, and I will be happy to provide that. B

{The information follows:]

UNHCR has issued a report on its monitoring programs, which has been provided
to the subcommittee. UNHCR reports that a recent evaluation of the monitoring
program concludes that UNHCR’s monitoring efforts in Vietnam are by far the most
complex, far-reaching and systematic case followup of any repatriation operation to
date. Using seven expatriate staff, all of whom are {luent in one or more of the local
languages, some 18,000 individuals, or 25 percent of all returnces, have been either
visited by, or have had direct contact with, UNHCR expatriate monitors. UNHCR
considers the current cumulative monitoring coverage of 25 percent of the total re-
turnee population to be a representative indication of the proper treatment of re-
turnces. Furthermore, the general well being of returnces has been further inde-
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pendently confirmed throu[i'h the presence of international governmental and non-
governmental agencies implementing extensive reintegration assistance projects for
returnees. CR estimates that if one considers the monitoring role of foreign
missions, NGO’s, and others, the coverage of the returnee population in terms of
monitoring reaches some 40 percent. All of the provinces where returnees are lo-
cated have been visited by c?atriate UNHCR monitors.

Though the process of building a new life in Vietnam may be difficult, all observa-
tions to date by UNHCR, American NGO’s, other expatriate observers, and our own
monitoring visits have concluded that rcturnees have not experienced systematic
harassment or persccution since their return.

It should be noted that the degree and intensity of monitoring of the Vietnamese
returnee populations is unprecedented.

Mr. SMITH. Does anyone on your staff have information as to
whether or not that is accurate or inaccurate?

Mrs. OAKLEY. Roughly accurate.

Mr. SMITH. So, the ones that keep getting revisited, presumably,
that is not by monitors but by NGO’s and all, I mean, that sounds
nice and good and adds a light note to this hearing, but 80 percent
have not been visited. I do have questions remaining about how
people are selected to be visited. What kind of contact, what does
the interface look like? Is there somebody from the Government of
Vietnam there in the interview? Is it a privileged situation, like an
attorney-client relationship, doctor-patient relationship, or is the
possibility—again, when that person shows up, how does the re-
turnee have a sense that this is truly somebody from the UNHCR?
He or she is out in the countryside somewhere. Somebody shows
ug, shows some credentials, presumably. Why should they believe
it?

They already feel, if they are truly a refugee, they have been
wronged once. This could be a trick. I mean, there are mutually re-
inforcing reasons why even for that 20 percent, mum is the word,
because things could only get bad or worse for your kids or for your
relatives, if you begin to delineate some real problems.

Mrs. OAKLEY. Let me say that I do not have statistics on how
many visits are made. I think that the visiting, as I understand it,
is done as a combination of planned visits to various sites and
movement around the country, as well as random visits and drop-
ins and things like this. It is the usual kind of patterns that profes-
sional monitors develop, to get a feel about the subject.

These, again, are experienced UNHCR people who have had ex-
perience in other countries in looking at this, and anybody who is
a professional gets to be good at it.

So, I think that we have to accept that there has been more mon-
itoring in Vietnam and over enough period of time and again, with
as many visitors going back and forth and as much communication
as now exists between Vietnam, the United States and other coun-
tries, that if there were large patterns of persecution or cases, I feel
confident that we would have heard about it, and we would have
been able to follow up.

I think the absence of detailed cases of where this persecution
has taken place, the fact that people have been able to go to the
UNHCR offices and other NGO offices supports the argument that
the monitoring has really been quite adequate.

Of course, we would like to do more. We would like to do more
in every country, but I feel reasonably confident that the monitor-
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ing has been effective, and if there had been gross violations of the
human rights of these returnees, we would have heard about it.

Mr. SMITH. Is it your testimony that the person who accompanies
the monitor reports or does not report to the Government, of——

Mrs. OAKLEY. Let me take that question. With some of the cases,
there is someone. I would assume that in many visits, particularly
of NGO’s who are working out in the field on reintegration projects,
that there are not government officials with them. And, I am not
sure we can give you a precise figure, but we will be glad to look
at that and provide the best estimation that we have of that situa-
tion.

[The information follows:|

UNHCR has been monitoring Vietnamese returnces since voluntary repatriation
began in March 1989. UNHCR monitoring officers are international staff members
who speak Vietnamese and are thoroughly familiar with Vietnam. Currently, there
are seven full-time UNHCR expatriate monitors, four based in the north and three
in the south. UNHCR’s national sta{l are all directly recruited and employed by
UNHCR with contracts issued by UNHCR Geneva.

The agenda and location for each monitoring mission is set by UNHCR. Only the

enecral dates and province are announced to Vietnamese Government authorities.

NHCR monitoring officers indcﬁcndently choose which returnees to visit.

In the provinces, UNHCR works with the Labor and Social Welfare Departments
(DOLISA). These departments also organize and administer the local distribution of
UNHCR’s individual financial assistance, and support the planning and implemen-
tation of UNHCR micro-projects. On many but not all monitoring visits, UNHCR
staff may be accompanied by DOLISA officials.

Mr. SMITH. Again, just so the record is clear, because it was oft
stated during the debate, 80 percent of the people, approximately,
it is fair to say, have not been visited? -

Mrs. OAKLEY. Have not——

Mr. SMITH. Have not been visited by a repatriation monitor?

Mrs. OAKLEY. I think that is roughly accurate.

Mr. SMITH. Mr. Berman.

Mr. BERMAN. We have a difficult problem here. Just my famili-
arity with the asylum process in the United States is that there are
a lot of people who under any liberal or constrained interpretation
of the term refugee are not, but seek to use that process to delay
their deportation, to, perhaps out of misunderstandings and per-
haps with a sophisticated intention to manipulate the system.

At the same time, in our effort to try and cut down on the abuse
of the process, we have to be very careful not to be deporting people
who are true refugees, because a far worse fate awaits them.

The chairman indicated he would prefer a rescreening in-country.
I assume he meant in the country of first asylum. The problem, of
course, is will the countries of first asylum permit that, and I think
those of us who supported the Smith approach have to address that
issue. How are we ending up both for the people who still remain
in the camps and in the future for countries that may want to take
this role, because heaven knows, we still are going to have prob-
lems like this in the future? Are we going to undermine our own
credibility in getting countries to accept that kind of a role?

This is a very tricky kind of a process and the suggestion of
Track II comes from refugee organizations that care very much
about the fate of refugees. I guess when they make this proposal,
they acknowledge that there is a problem in the countries of first
asylum, which we have to consider. I am not sure just how we bal-
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ance all this out, and how do we protect those people so they are
not being sucked into the trap or returning home, even though they
have the status of classic refugees.

Then, of course, Mr. Moran asks a very fair question on the side.
He says, if no one is being harassed in Vietnam by virtue of having
fled, because of the fact that they fled Vietnam, then the mistake
in giving them refugee status becomes less relevant, because they
are not being harassed in that position.

But, we hear some stories that would indicate that may not be
that, at least the absolute situation.

Mrs. OAKLEY. If I may, I would just like to say that I think you
have put your finger on a real problem in this whole thing. WKen
you look at one group in this process, you hope that what you do
for them does not lead to unintended consequences that are nega-
tive for the other group. And, I like to think that I care about refu-
gees, too, and I like to think that we are trying to balance all these
actors into a whole that works. A whole that works not just for
the people who are there in those countries of first asylum, but for
those people who have returned to Vietnam, as well as Vietnamese
who perhaps did not leave under those procedures, but have an
equal place.

I think also for the families in the United States, and what hopes
they have about working with their families. I think we alsc have
to think about broader pictures of equity, international cooperation
and forge something that factors in all those elements, without for-
ﬁetting the individual and each individual case. That is why we

ave concluded that we believe the wisest policy is to support the
end of the CPA, to work for voluntary repatriation as strongly as
possible, so that people will go back toc Vietnam assured that in
cases where there is a justifiable claim, that they will have a hear-
ing. And, I think that that is what we are going to try and work
on.
You are right that there are lots of players involved. It involves
lots of discussion. People all think, perhaps, that their one way or
their one focus is right. We have to balance all these things to-
gether. I think we can do it. I think building upon the success of
the CPA and close working relationships with all these govern-
ments and growing relations with Vietnam, that we can forge
something that is going to meet all these needs and above all, the
needs of the people who strongly believe that they were unjustly
screened out,

Mr. BERMAN. The one thing I would add to that very complicated
equation is to the extent the initial screening process was defective,
the people who went through it and got classified so that they
would have to return, I think part of it is to give them another shot
at a fair interview somewhere,

Mrs. OAKLEY. Yes.

Mr. BERMAN. Thank you, Mr. Chairman.

Mr. SMITH. Mr. Rohrabacher.

Mr. ROHRABACHER. I have had two experiences that sort of pull
me in different directions on this whole issue. No. 1, I went to refu-
gee camps in Thailand to check up on a specific inciividua], a teen-
age girl who had been a boat person and was captured by pirates
and had a horrible situation, and then she ended up in this refugee
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camp. A family in Orange County wanted to basically adopt her
and was having trouble getting her over.

I was dismayed when I went to the camp to find she was there
and, in fact, she had been there for a long period of time, but that
she was free to go to France, but she was there in the camp be-
cause she did not want to go to France, she wanted to go to the
United States. That sort of took the wind out of my sails, because
I had been ready to be the champion and the hero of this person
who was isolated and alone and desperate and instead, it was just
someone who really would prefer to be in that camp rather than
go to live with her uncle in France.

On the other hand, I received letters like this, and I would like
to submit this letter and this information for the record, that is
from a constituent, and I represent a good number of Vietnamese
Americans, very proud that they have struggled for freedom and
we lost that battle and they are now fine citizens of the United
States of America. The issue we are discussing, of course, really
plays home with them.

But, here is a man, Mr. Son Do, and I imagine you hear a lot
about different cases, but his father-in-law, who worked tor the
U.S. Government as an intelligence officer, is in a camp in Malay-
sia. Apparently last year he went to Malaysia and was contacted
by a guard at the camp who was representing someone at the camp
who asked for $8,000 in exchange for a positive screening decision.

I will just say that all the names in this allegation are here.
There is an affidavit that has been signed by Mr. Sun Do about the
whole thing, with the names included, and a brief background on
his father, who obviously is someone who should have been
screened in.

My question to you is, which incident should I pay more atten-
tion to? I have two incidents here. This clearly appears to me to
be a sincere human who is reaching out to his father-in-law who
was associated for the United States and should be in, and now he
is asked to pay a big bribe. By the way, he paid $2,000 according
to this report, cou]c? not afford anymore, and then the%' did not
come through with it because he had not paid the whole $8,000.
Then, they came back and asked for $6,000 more.

What is the situation here? Which incident should the public say
is more exemplary of what the situation is?

[The letter and information appear in the appendix.]

Mrs. OAKLEY. I could not make a Solomate decision on which is
more important. I think we have to look at both of them. In regard
to the first one, there is no doubt in anybody’s mind that the Unit-
ed States remains the refuge of choice. As you know, Canada, Aus-
tralia, and France have taken numbers of refugees, and I think
again, these people have settled in and have made productive, ben-
eficial lives for themselves.

But, for most of the Vietnamese and frankly for most of the refu-
gees in the world, they do want to come to the United States, be-
cause they feel that they have a better chance here. With hard
work and opportunity, they believe they will be able to create the
kind of lives they want.

Mr. ROHRABACHER. Just like our forefathers and foremothers?
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Mrs. OAKLEY. Sure, absolutely. This is very flattering. We face
it all the time, of people who have been offered refugee scatus in
osrz;tecountry but they really would rather come to the United

S.

Mr. ROHRABACHER. Right, and we cannot take ir. the world.

Mr. SMITH. Would my friend yield on that point?

Mr. ROHRABACHER. Yes.

Mr. SMITH. But, is this an exception? I mean, would you say that
90 percent-plus, if they could go to France, Australia or son e other
country, Great Britain, would go, but those countries have not
opened up their doors?

Mrs. OAkLEY. Well, they have, just not as wide as ours. The
point is, I think it would depend upon this girl’s view of her
ﬁhances of getting to the United States. If she had no relatives

ere—— .

Mr. ROHRABACHER. Frankly, after spending a great deal of time
trying to help this one individual, and I thought I was going to be
the saint and go to help somebody, I just came to the conclusion
that her family was using her, and willing to put her in harm’s way
of being kidnapped by pirates, in order to get the whole family to
the United States. '

On the other hand, clearly, how frequent are these cases, where
someone’s family is being extorted? I mean, this is pure extortion.
This is someone being asked for money in order to get an approval
that will be recognized by the U.S. Government.

Mrs. OAKLEY. I cannot say how frequent those letters are.

Mr. ROHRABACHEK. Do you have a number for me?

Mrs. OAKLEY. No, but let me see if I can get one.

[The information follows:]

A search of our files reveals that the Department of State has received since Jan-
uary 1994, 14 pieces of correspondence (representing approximately 62 specific
cases) alleging corrruption, abuse, or other impropricties in the first-asylum camps.
Several of these letters made very general accusutions about corruption and failed
to identify specific victims.

Of the 14 letters, 4 claimed that Hmong refugees and their relatives were ap-
proached or paid bribes to camp officials. Some referred to a known scam where
some 300 Hmong paid bribes in exchange for transportation from the Ban Napho
Repatriation Camp to Phanat Nikhom Camp and the promise of illegal access to the
U.§. rescttlement program. When the details of this scheme were uncovered, they
were sent back to Igapiro and several Thai were arrested.

Ten of the letters claimed extortion or rape of Vietnamese refugees by camp or
host country officials. Most of these referred to the deplorable events in Indonesia
where Vietnamese women were raped on Kuku Island, an interim stop before they
were moved to the Galang Refugee Camp. These allegations are the subject of a cur-
rent investigation by UNHCR. To date, UNHCR has informed us that in one case
it has requested the concerned authoritics to initiate criminal investigations. The
case files in question have been reviewed by UNHCR to ensure that the screening
decisions were fully justified.

Mr. ROHRABACHER. Yes, I would like to know how many people
have written to complain or how many complaints you have re-
ceived from people who are suggesting that there has been an at-
tempt of extortion in this process.

Mrs. OAKLEY. Let me say that there are letters that we get at
the State Department, there are letters that NGO’s get, there are
letters that tﬂe UNHCR gets, there are letters that the Malaysian
Government gets. So, let us give you a guess of what each of those
categories are.




18

What we have found is that the longer a refugee program goes
on, the more subject it is to corruption, and this is something that
we know by experience. Many cf these programs start out in the
first couple of years, really, whereas the best side of human nature
is evident.

But, as they go on, as people sce the end, these elements of cor-
ruption and manipuiation come in. And, it seems to me in the 2
years that I have been dealing with this problem, it has been in
the last 3 or 4 months as we have faced the end of the CPA, at
the end of 1995, that there has been just a vast increase in these
numbers of letters that people plainly feel that they want to try ev-
erything they can.

But, we do not throw the baby out with the bathwater. Just be-
cause you have one case like that does not mean everybedy that
was screened was done incorrectly, nor if you have one girl that
was used does it mean that all the others were.

Mr. ROHRABACHER. I would like a specific reply on this one per-
son’s charge, and I would like to know how many such charges
have been made by people that they have been the victims of extor-
tion. I would just like some rough numbers on that.

Mrs. OAKLEY. We would be happy to get that for you.

[The information folllows:]

The affidavit that Mr. Son Do sent to you, Mr. Congressman, was enclosed with
a letter dated May 22, 1996 that we received from the Executive Dircctor of Boat
People SOS, Dr. Nguyen Dinh Thang, regarding his perception that the CPA process
has suffered from extensive corruption. Other than the aﬁegations contained in Mr.
Son Do’s affidavit, we know little about this specific incident. We shall, however,
endeavor to find out more and have requested that our embassy in Malaysia look
into this allegation. In the meantime, I assure you that we are concerned about and

regret any instance where improper action takes Klace, and we support the initi-
ation of appropriate measures to rectify situations that are proven.

Mr. RoHrRABACHER. Thank you very much, and I would like to
submit this for the record.

Mr. SMITH. So ordered. -

Mr. Moran.

Mr. MoRrAN. Thank you, Mr. Smith. I would be shocked if that
kind of extortion did not go on. It is now 20 years and in some of
these countries we are talﬁing about, no transaction occurs without
a little extortion. So, I am not surprised that the refugee camps are
not an oasis of rectitude and honesty. But, we need to pursue it
and I am glad you raised it.

And, I am not surprised that some refugees are starting to get
kind of picky about where they might want to go, which appears
to be the case with this young woman. But, let me ask some very
basic questions. I want to make sure that we not only get it on the
record, but emphasized on the record. There have been 72,000 re-
turnees to Vietnam. How many documented cases of real persecu-
ti]or;, physical persecution, have you recorded of those 72,000 peo-
ple! .

Mrs. OAKLEY. I gave you in my earlier answer the three cases
_ that we had specifically l);rnught to our atiention, we checked these
out with the UNHCR. The third case about the Meditation Associa-
tion, they are still investigating. Those are the three cases I have
of the 72,000.
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Now, I hear that there are others and that there are other
charges. I have not seen those names. I have only these three.

Mr. MoraN. Three out of 72,000, even if you are only doing the
random samples of maybe 20 percent, that is not a significant num-
ber. Now, obviously there are some discrepancies and that is what
we need to get at. But, 1 can understand from the State Depart-
ment’s perspective, if that is all that you are aware of having been
documented, then it is not as important as Mr. Berman suggested,
whether there are errors in getting screened in or out. Because, if
that persecution is not occurring, even if you are a political refugee,
the likelihood is that there is no great offense having been con-
ducted if you are repatriated.

" But, let me ask another question that is important to my mind.
I saw a figure that about 90 percent of people in refugee camps
have not had prior service for the United States in any way, did
not serve the South Vietnarnese Army and, in fact, have no obvious
status that would indicate that they would be political refugees, is
that accurate?

Mrs. OAKLEY. Yes, it is. We have been able to compile quite a
bit of documentation and statistics on the five camps and then an
aggregate picture. Of the total population of 38,996 people in the
first-asylum camps, 66 percent are under age 30, whicﬁ means that
they would have been 10 years old, at most, when they left Viet-
nam. Thirty-four percent, of course, are over 30. That out of the
statistics, 89.8 percent have no claim either of having been in re-
education camps for the requisite 3 years or worked with the U.S.
military or any other association with the United States.

So, t'l);at leaves a picture that there are 10.2 percent out of that
roughly 40,000 people who might have a claim.

Mr. MORAN. Yes. '

Mrs. OaKLEY. Now, one other fact on that is, in the camps in
Hong Kong, 58.9 percent come from North Vietnam.

Mr. MoORAN. Is thet right?

Mrs. OAKLEY. So, out of the camp population of 21,000, then you
have to figure 10,500 come from North Vietnam.

Mr. MorAN. Holy smokes. So, about 60 percent are from North
Vietnam.

Mrs. OAKLEY. Yes, in the Hong Kong camps.

Mr. MoraN. I understand, the Hong Kong camps. Well, I raise
this because it is in conflict with my assumptions, and again, I do
not think I am particularly unusual in that, to some extent, the
clock in our mind freezes at a particular moment in time. When
you think about it, it is fairly obvious that these are not the people
that we immediately conjure up in our mind as the types of politi-
cal refugees we would want to protect and bring into the country.
This is a very young population, the refugee camps that are left.
They would have been children when we left the country in 1975.
So, this is a very different perspective than one, while it may be
obvious, we do not think about it. It is really a new paradigm of
thinking, is it not?

Mrs. OAKLEY. It is, and I would be certainly happy to give the
committee these graphics that we were able to produce on the best
information that we had gleaned from our refugee counselors who
are in touch with the authorities in the camps.




o N
ks %

Lk,

20

I think you also have to keep in mind that the United States has
accepted over 1 million Vietnamese since 1975. Most of them came
from first-asylum camps in the years 1975 to 1985. As we said,
400,000 came from the Orderly Departure Program inside Vietnam.
That fprogram is still continuing, although we are coming to the
end of that as well, probably by the end of fiscal year 1996, except
for the special programs such as the Amerasians that will continue
indefinitely.

Then, we have accepted 33,000 under the CPA. We now are issu-
ing a lot of ordinary visas and family unification regular visas, be-
cause of the links that have been established.

So, I think as you consider the people left in these camps, you
also have to take in mind the total picture of Vietnamese who come
to the United States.

Mr. MORAN. Sure.

Mrs. OAKLEY. Then, let me say, there are another half million
that have been resettled in this 20-year period in other countries.

Mr. MoRAN. I appreciate the offer of those charts. I would like
to see those in the record, if that is acceptable to the chairman,

[The charts follow in the appendix.]

Mr. SMITH. I would like a clarification, if we could, on the chart.
Does the 10 percent include the immediate family of those who
served in re-education camps?

Mrs. OAKLEY. I am assuming that it does, but I will check on
that. That would be a group.

Mr. SMITH. Thank you.

[The information follows:]

The demographic data that were supplied to you and other members of the sub-
committees were provided by our embassies in Southeast Asia and Hong Kong,
drawing on UNHER summary documentation locally. Presentation of data varied
somewhat from country to country.

The regional average of 10.2 percent who claimed to have served in the South Vi-
etnamese armed forces or government or to have been in re-education camps gen-
erally represents individuals.

We have asked our posts to clarify further whether country data files could show
more clearly whether there are accompanying family members in the camps and/

or whether there are close family members still in Vietnam. We will provide you
with any additional information as it becomes available.

Mr. MoORAN. Good. Well, I appreciate those answers, because it
is sure helping me understand what we are dealing with here.

As far as tﬁe Vietnamese population that came in, it has been
a boost. It has been an economic boost, it has been what you could
call a social boost, strong family ties. They work hard, they are well
disciplined. It has been terrific, particularly for my district. We
have benefited a great deal. We are having a little trouble with
some gangs now, but that is the second or maybe even third gen-
eration. But, for the most part, it has all been benefit and very lit-
tle cost. And, I assume there is no great cost at repatriating more
Vietnamese, but we need to do the right thing. We need to be care-
ful of preceéent, and it is a very different population.

Vietnam is growing at 8 percent a year. It is not as nice a place
to live as the United States. There is no question about that. If
there is persecution, we want to avoid that, but we are going to
have a fair number of people who simply are not going to go back
to Vietnam voluntarily, who do not get through the screening in
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the way that they would want. What are the other countries’ plans?
It is really other countries. It is not all up to the United States.

Mrs. OAKLEY. Do you need to vote?

Mr. SMITH. Do you mind?

Mrs. OAKLEY. Not a bit.

Mr. MoRAN. I have a meeting at 2 p.m.

Mr. SMITH. But, the answer will be on the record.

Mr. MoRAN. The answer will be on the record. The answer prob-
ably takes a little more time.

Mrs. OAKLEY. Please,

Mr. SMITH. We are in recess.

[Recess.]

Mr. SMITH. The hearing will resume and Secretary Oakley, if you
would like to answer Mr. Moran’s question or perhaps provide it
for the record, it is your choice. Would you like to answer or maybe
provide it for the record?

Mrs. OAKLEY. Well, I am going to have to review the bidding, so
to speak. Do you remember what——

Mr. SMITH. If you like, you can just provide it for the record.
That might be easier.

Mrs. OAKLEY. I think it might, particularly with my faulty mem-
ory.
[The information follows:]

The Sixth CPA Steering Committee in March this year agreed that the end of
1995 would be a target for completion of work under the CPA in first-asylum coun-
tries. Rapidly declining voluntary repatriation rates have made it increasingly un-
likely this target can be achieved.

The United States is firmly committed to the integrity of the CPA and to the prin-
ciple that there can be no resettlement of non-refugecs directly from first-asylum
camps. We plan to do all we can, with the support of our international partners,
to bring the CPA to a just conclusion. We believe the best way to do this is to sup-
port the unanimous agreement of the Sixth CPA Steering Committee to move for-
ward in support of voluntary repatriation as the preferred method of return for the
screened-out. It is only with this clear message that we can hope to end the confu-
sion and uncertainty in the camps and allow people to act on self interest rather
than false hope.

Mr. SMITH. If I could ask a question, again, talking about the
second track proposal and the idea of perhaps doing rescreening in
Vietnam, what thought is being given to picking another country?
If countries of first asylum are unwilling to accommodate such a
rescreening, why choose Vietnam, then, which could pose signifi-
cant diplomatic hurdles to secure that, plus, I do believe, raise seri-
ous questions for the safety of those who might choose and then do
re-screening there in Vietnam, which might be seen as an unpatri-
otic ;act or something. Why not some other country or some other
spot?

Mrs. OAKLEY. We have been looking at the CPA, again, in its en-
tirety and that people would have to go back to Vietnam, and I
think our feeling all along has been that most of the peopie in the
camps, even with rescrecning and various possibilities that have
been raised and that are under consideration, still, the vast major-
ity of those people are going to have to go back to Vietnam.

Our experience has been that it is very difficult to find places
that will accept large groups of people like this, because most of
these couniries are concerned that they are going to be stuck with
those people later on, and that the problem would be, no country
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likes to be identified as a country forcing people back to any coun-
try. I think that is just universally accepted, that you are trying
to %et voluntary reﬁatriation so that you do not have to do that.

If we then move the people to a possible third country, at the end
of the screening process, there would still be people who have to
go back to Vietnam, most of them, and so you would have to once
again go through the process of trying to encourage voluntary repa-
triation in dealing with people who, for understandable reasons,
are just Eoing to resist that with every fiber in their bodies.

So, I think that although we have not discussed it in great depth,
I think the feeling would be that it would be impossible to find that
country and then the practical problems of doing that almost rule
it out.

Back to my point about equity all around, we feel that the wisest
and the most humane way is to promote as hard as we can vol-
untary repatriation back to Vietnam, with these considerations, as
I have said, that are being discussed, as an encouragement to repa-
triation and also to take care of these concerns that have been
raised here.

M. SmiTH. If people do not voluntarily go, what are we willing
t(_)blcor}mtenance in terms of physical compulsion? What is permis-
sible?

Mrs. OAKLEY. I think our record on this of what our policy is has
been very clear. My predecessor, Warren Zimmermann, in the Feb-
ruary 1994 CPA Steering Committee meeting said that the United
States in principle is not opposed to mandatory repatriation, wiich
is a requirement that people leave, although we continue to much
prefer voluntary repatriation.

We have always said that we have not changed. In 1994, we said
that in order to give voluntary repatriation more time to work and
to enhance efforts to promote it, we hoped involuntary returns
would be suspended until 1995. This has been done. We have been
encouraged that voluntary repatriation was picking up. We worked
closely with NGO’s who played a very important role in talking to
people in the first-asylum camps, as well as Vietnamese Americans
about the end of the CPA.

Everybody wants to avoid forced returns. Everybody, as I said in
my testimony, wants to look at creative ways, new ways that we
can use to promote voluntary repatriation back to Vietnam.

Mr. SMITH. Let me just ask a couple of final questions, and I do
thank you for appearing today and for your testimony. You men-
tioned earlier that 3 years in a re-education camp was, if I am not
mistaken and I might have misheard you, a criterion. Somebody
who spent 2 years in re-education camp, that is not sufficient?

Mrs. OAKLEY. Under the terms of the ODP and I will rely on ex-
pert advice here, the criteria to meet the ODP thresholg was 3
years in a re-education camp.

Mr. JUuRry. That is correct. For people in Vietnam, I do not think
the screening imposes any set timeframe in first asylum.

Mr. SMITH. Again, is that an arbitrary number? If you had been
in for 2 or 2V2 years, because of your beliefs or because of your as-
sociation with tﬁe U.S. military, how is the 3 years picked?

Mrs. OAKLEY. The 3 years was picked, as I understand it, in ne-
gotiations with Vietnam to set up criteria for the ODP re-education
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program. In all refugee situations, we have to establish criteria; we
cannot accept all the people who would come forward seeking refu-
gee status. This has been worked out with our NGO partners, the
go.vem_ment in question, and this was considered, I think, to be a
air criteria in Vietnam.

Mr. SMITH. Let me just ask the question on the openness or lack
of openness in Vietnam. Again, I read the Country Reports very
carefully. I have read other reports by human rights groups care-
fully about Vietnam. Even after normalization was announced, the
Los Angeles Times carried an article in which high government of-
ficials in Vietnam said, do not think this is going to influence us
one iota, that is my paraphrase, but it is the gist of the article,
when it comes to human rights or POW issues.

Human rights are horrible in Vietnam. I happen to believe that
repatriation monitoring is flawed. I think you disagree, but there
are too little of them. Eighty percent of the people admittedly have
not been seen. If somebody goes back after having practiced their
faith in a way that the government deemed counter-revolutionary
or not permissible, and if they recommit that, that is to say, they
practice their faith in Catholicism in a way that the government
does not like, or expresses or dissents in a view that the govern-
ment does not like, and they are arrested for it, I mean, what guar-
antees do we have that these people who said they were refugees—
do they have to toe the line once they are sent back, and fawn to
the strait jacket of the Vietnamese ideology?

Mrs. OAKLEY. I think your question touches on the larger one of
human rights in all of Vietnam, and I think that what we have to
do is be concerned about human rights and the freedom of religion
for all Vietnamese, as well as for the returnees. I think that this
is the kind of thing that we are all working for. The human rights
report is a matter of record. The question is, how do we improve
it? How do we make or create, help create greater freedom of reli-
gion, greater political expression for Vietham?

My own view is that the best way to do this is to ensure greater
communication, more contact back and forth. I believe that the re-
turn of normal diplomatic relations will be a step in that direction,
just as I believe that the presence of more international organiza-
tions, more monitors, more businesses, more exchanges, will also
help in this process.

So, I cannot give you a guarantee that there will not be some
incidences like that in the future. I do not think you would expect
that. But, I think that you can expect that we are going to work
as hard as we can for the creat’on of better human rights in Viet-
nam for all Vietnamese.

Mr. SMITH. Are the UNHCR and our government knowledgeable
of any schedule for extraction raids of Vietnamese people to send
them back? I mean, what is the timetable for finally closing the
book on this? I mean, is there a schedule in place?

Mrs. OAKLEY. For the CPA?

Mr. SMITH. Yes, but in terms of everyone up and out by a date
certain? What does that schedule look like?

Mrs. OAKLEY. We had hoped that voluntary repatriation would
pick up this year, and that we would create, if you will, almost a
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snowball effect of working at this. As I said, this is clearly not
going to be the case.

I think we are going to have to go back and do another edu-
cational campaign in the camps to encourage people to go back to
Vietnam, to work out these considerations that we have been talk-
ing about today, in which I think you understand I cannot discuss
in greater detail because they are under discussion and we want
to ensure that we are successful in working out some new arrange-
ments.

So, I think, as I said, that we are not fixed to any deadline. Peo-
ple are not going to walk away from the CPA, People are not going
to walk away from people in these camps. We are committed to
bringing the CPA to a just, humane conclusion. We have tried to
redouble efforts. I think we are going to do a lot more, but we do
not yet have another target date. I think we are just going to have
to work with a lot uf people to see how we can do it humanely.

Mr. SMITH. Again, that is encouraging, but I have this sense that
these are the most stubborn of the stubborn, and there may be
some economic migrants hooking their car onto those who are
genuinely refugees.

Mrs. OAKLEY. Yes.

Mr. SMITH. When you have so many reputable peopie saying, the
process is flawed, the screening process was flawed and ﬁﬁed with
corruption in some cases and certainly with a bias against afford-
ing refugee status, people who feel that they have been so mis-
treated may hang onto the bitter end.

Mrs. OAKLEY. That is right

Mr. SMITH. Rather than re-education on our part or an edu-
cational effort, why not rescreening?

Mrs. OAKLEY. Well, I think the question of confidence is central
to this issue, and I think that those people are going tec have to
have confidence, that when they go back, they will have an oppor-
tunity if injustice has been done. And, I think that we are going
to have to demonstrate resolve and firmness in this.

But, if I may, if you have some ideas on how to get the voluntary
repatriation going for those people who really have no hopes of
coming to the United States, I would really appreciate working
with you on this, because I think it is a problem we are all going
to have to face together.

Mr. SMITH. I appreciate that. Finally, my confidence is low just
based on everything I have seen. I can understand when the lives
of your loved ones are in danger, a sword of Damocles hangs over
you, and you react in a way that says, I am a refugee and they can-
not do¢ this to me. So, my sympathies are with those who are genu-
ine. Again, the fabricators, they ought to go back. But, not those
who are real refugees, and there is enough evidence to suggest, I
think, that many of them are real.

Just let me stress how very important it is that we begin reset-
tlement of the Hmong refugees immediately. These people have
been screened in. It is clear that they do not want to go back, and
I would just urge that the Administration look at this as a priority
as well. Perhaps you might want to comment on that. But, I do
want to thank you for your testimony.
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Mrs. OAKLEY. Well, I agree with you completely that it is a prior-
ity. This is an issue that ought to be finished. As we said, we will
take all those who are qualified under U.S. law to come to the
United States. This is a chapter that needs to be closed and we are
working on it

Let me just say two things. I was informed by a UNHCR rep-
resentative that the monitoring rate is 25 percent, not 20 percent,
so let me correct that.

The other thing that I would like to close witl, I think that in
any large program like this, dealing with many human be¢ings who
have suffered and been through a great deal, thui th= end is al-
ways going to be difficult. The end is going to be difficult in 6
months, 6 years, or would have been diﬂgxcult 6 months ago. Some
of that difficulty, we are going to have to accept by holding firm
and being, I think, as understanding, as compassionate, as we can

e.
But, I do think that these people need to get on with their lives.
Thank you.
Mr. ngTH. Secretary QOakley, thank you very much for your tes-
timony. We appreciate it.

We invite our second panel to the witness table, and while they
are coming to the table, I would like to just introduce them. First,
I would like to introduce Pam Baker, a Hong Kong lawyer with ex-
tensive experience helping asylum seekers.

Ms. Baker has come to Washington twice this month to testify
on the screening procedures of Indochinese in Hong Kong.

Mr. Kyle Horst, chief operating officer of World Vision, Inter-
national of Vietnam. World Vision is a key American NGO which
provides reintegration assistance for returning Vietnamcse asylum
seekers. In his previous work for the UNHCR, Mr. Horst estab-
lished UNHCR’s monitoring program for refugees from the south.

A Vietnamese speaker, Mr. Horst has lived in Vietnam for more
than 10 years with his wife, who is a former Vietnamese refugee.

Daniel Wolf (please come to the witness table if you would), is
a lawyer with the firm of Hughes, Hubbard & Reed. Mr. Wolf de-
votes 40 percent of his time to pro bono work on behalf of refugees
and founded the Legal Assistance for Vietnamese Asylum Seekers,
or LAVAS.,

The fourth panelist is Mr. Shep Lowman, director of inter-
national refugees affairs for the U.S. Catholic Conference. After ex-
tensive experience dealing with Vietnam in the State Department,
Mr. Lowman retired from the Foreign Service in 1988. As former
president of Refugees International, Mr. Lowman attended the Ge-
neva meeting which devised the Comprehensive Plan of Action and
has been active in this field ever since.

Finally, Dr. Nguyen Dinh Thang, executive director of Boat Peo-

le SOS Born in 1958 in Saigon, Dr. Thang escaped by Vietnam
gy boat in 1978. He obtained his Ph.D. in engineering from Vir-
ginia Tech. Dr. Thang has been active in community activities
since his arrival in the United States and joined Boat People SOS
in 1988,

Finally, we will also hear from Claude Pepin, vice president for
organizational development and strategic planning at World Learn-
ing. World Learning, along with Save the Children and World Edu-
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gation, is part of a consortium of American NGO’s helping to re-
integrate })oat people after they return to Vietnam. Mr. Pepin,
through his work at World Learning, has been deegly involved in
bot{{l the resettlement and reintegraiion of Indochinese asylum
seekers.

I would like to ask Mr. Wolf if he could begin this afternoon.

STATEMENT OF MR. DANIEL WOLF, ATTORNEY, HUGHES,
HUBBARD & REED

Mr. WoLF. Thank you, Mr. Chairman. I will try to be brief, so
that there can be more time for questioning. About 6 years ago,
with the start of the CPA, Thurgood Staltenberg, the former High
Commissioner for the UNHCR stated, and 1 beﬁeve this is a very
correct statement, and this is a quote, “The purpose of the CPA is
to proviac resettlement for those who are refugees and repatriation
for those who are not. This is proper, and in accordance with inter-
national practice only if the screening process is fair and credible.”

Mr. Chairman, you have alluded to the report of the Lawyers’
Committee for Human Rights. But, not only the Lawyers’ Commit-
tee, every independent human rights organization that has re-
viewed the screening procedures, including Asia Watch and Am-
nesty International, have concluded that those procedures were
critically flawed. Among the flaws listed were such problems or de-
fects as denial of the right for legal representation, biased and in-
competent immigration officers, incompetent and poorly trained in-
terpreters, and the failure to inform asylum seekers for the reasons
for the denial of their claims so they could prepare their appeals.

While the human rights groups have uniformly condemned the
screening process, the State Department has represented and con-
tinues to represent to this committee, to this Congress and to the
American public, that the screening was fair and was implemented
in a human spirit.

Mr. Chairman, I have been personally observing the screening
procedure since January, 1990. I spent 6 months observing the im-
plementation of the screening procedures from inside the detention
camps and I can tell you with absolute confidence that the State
Department’s description of the screening procedures is grossly in-
accurate, and that in reality, the process was a mockery of f'ustice.

The committee need not take my word for this. Mrs. Qakley has
asked for specifics and we have given specifics to the department
time and time again. Let me give you just a few examples taken
from actual opinions, first from the Hong Kong Immigration De-
partment. HK1, and I will not give the name of the asylum seekers
to preserve their confidentiality, HK1 burned the Communist flag
during the Tet celebration in 1988, in protest of the maltreatment
he and his family had suffered at the Communist regime. He was
severely and repeatedly tortured. The review board stated that
even accepting the event as correct, “...it was an admitted criminal
offense and his resultant punishment did not amount to persecu-
tion.”

A second case involves HK2. HK2, after witnessing Communist
atrocities at Hue, surrendered to the Army of the Republic of Viet-
nam, and served with both the ARVN and the U.S. Army’s 101st

Airborne Division.
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After the takeover of South Vietnam, he spent 9 years in re-edu-
cation camps and was eventually released for bad health. The re-
view board denied his claim, stating that, and again, this is a
quote, “The reason for his sentence was the serious and treach-
erous nature of his actions in surrendering to the enemy and fight-
ing with them in time of war. An offense of this nature does not
bring him within the convention and protocol on the status of refu-
gees.”

A third case denied by the review board, HK3, a Vietnamese boat
person who organized a petition to prevent the destruction of a
Buddhist tempﬁe because, again, and this is quote, “The applicant
said he dare not take part in the work of destroying the temple.
His statement dare not emphasize his superstition.” He did not say
he would not destroy the temple. The authorities tried to arrest
him, as he was one of the organizers of the petition.

Afraid of the consequences, he fled his homeland. These reasons
do nnt fall within the convention of the 1951 refugee convention.

Some cases from the Philippines, P1. In this case, the immigra-
tion officer wrote that the following facts had been established,
“That. applicant’s father was associated with a past regime and a
soldier of the South Vietnamese Army, that after the fall of Saigon,
they were sent to the NEZ, that their property was confiscated by
the government, that his education was halte(f, by the new regime,
that his economic well being was rendered miserable because of re-
strictions imposed by the Communist Government. He was denied
the opportunity to continue his studies. In obtaining the facts of
this case, it is clear that applicant herein has not, satisfied the re-
quirement imposed by the 1951 Geneva Convention.”

One would think that after that litany of persecution, that the
result would have been the opposite. .

The claim of P2 was denied, and this is a quote, “Because his dif-
ficulties, which included a year in detention, only started when he
was involved in anti-Communist activities.”

The opinion in P3’s case reflects that she was sexually abused
after being arrested for publicizing a Catholic religious ceremony.
The officer denied her case on the ground that such sexual abuse,
“_..is a criminal offense committed by said police officers. She could
have filed a case against them. The alleged molestation happened
in 1988, when the judicial system in Vietnam was already at
work.”

Mr. Chairman, as you well know, I could go through dozens and
dozens, and if I had them available, hundreds of cases that use ex-
actly this type of logic, or lack thercof, in denying the claims of
genuine refugees. Even in those rare cases where the refugee cri-
teria of the 1951 convention appear on the face of the opinion to
have been correctly applied, it is impossible to have any confidence
in the accuracy of this decision, because the factual record upon
which it is based has no integrity. '

I have reviewed the immigration records with asylum seekers
line by line, and when I have done that, I have discovered patently
obvious errors in transcription, responses twisted or distorted to
weaken the applicant’s persecution claims and answers recorded to
questions that were never asked. Now, I would not ask this com-
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mittee to take my word for it. The comments in the files are incred-
ible on their face.

For instance, in one case in which the applicant and his family
had been forcibly relocated to a Vietnamese Gulag, an NEZ, deep
in the jungles of DacLat, the immigration officer wrote that he was
not denied the right to education, because he admitted he could go
to college there.

In many other cases involving families with intimate ties to the
former South Vietnamese military, the record simply reads, and
this is a quote from many files, “The family situation did not
change after 1975.” Mr. Chairman, I submit to you that in all of
those cases, the family situation changed drasticaﬁy after 1975.

Though it is a historical fact that the children of many former
ARVN soldiers were denied educational opportunities in the years
after the fall of Saigon, it is often recorded in the immigration files
that such children, “..quit school because they did not like to
study.” Many of the decisions of people denied—actually, a great
majority of the decisions that I saw—had the notation in them that
the person left Vietnam because, it stated that he left Vietnam be-
cause, “...he desired a better living overseas.”

Now, the Vietnamese boat people may not know much about the
screening process. They are not told much about it. But, one thing
they know not to say is that they left Vietham because of a desire
for a better living overseas, because they knew that was a death
knell for their claim.

Now, we do not have the records of denials from countries like
Malaysia, Indonesia and Thailand, because none of those countries
ever provided written reasons for the decisions in those cases.

But, based on extensive interviews with asylum seekers, I would
submit that there is every reason to view UNHCR’s insistence that
the screening was fair in these countries with profound skepticism.

In Indonesia, for instance, the UNHCR has verified reports of
widespread corruption involving immigration officers who extorted
bribes and sexual favors in exchange for positive screening results.
In Thailand, there were also reports of widespread corruption.

Mrs. Oakley had alluded to the notion that UNHCR will review
these cases if they are submitted to them, but, in fact, Mr. Chair-
man, we have submitted dozens of cases to the UNHCR after the
screening process had run its course, and the result that we have

otten back from the UNHCR is, we cannot look back over these
ecisions and reverse them, because it would compromise the final-
ity of the process.

Mr. SMITH. Did they give you that decisiun, if you do not mind
yielding, on paper? I mean, it seems to me that finality versus jus-
tice being accomplished—these can be two different things.

Mr. WoOLF. I have a letter from Shamsul Bari, who was the refu-
gee coordinator for Southeast Asia, in which he made that com-
ment.

Now, subsequently, they have actually looked at some cases that
were presented to them, but that comment illustrates the attitude
that they have taken with respect to those cases.

So, in only three cases of which I am aware have the results been
reversed after the process had run its course.

Mr. SMITH. Thank you.
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Mr. WoLF. Mr. Chairman, something must be done to correct the
injustices of a process that has resulted in the separation of fami-
lies and the denial of refugee status to a great many persons whose
claims are factually indistinguishable from thousands of claims
that have been accepted.

Prompt action is necessary, not only to protect genuine refugees,
but to avoid the humanitarian catastrophe that I believe is likely
to come about if we simply wait until the first-asylum states decide
to forcibly repatriate the boat people en masse.

Together with Shep Lowman and Lionel Rosenblatt, president of
Refugees International, I have helped prepare a proposal that I be-
lieve stands a realistic chance of breaking the current impasse and
bringing the Indochinese refugee program to an end in the humani-
tarian spirit in which it was founded two decades ago.

If there is no objection from the committee, I would like to sub-
mit that proposal to the record.

Mr. SMITH. Without objection, so ordered

[The proposai appears in the appendix.].

Mr. WourF. I will be available to take any questions, along with
my colleague, Mr. Lowman, concerning that proposal. Thank you.

[The prepared statement of Mr. Wolf appears in the appendix.]

Mr. SMItH. Ms. Pam Baker—oh, I am sorry. Mr. Davis, would
you like to make a comment?

Mr. Davis. What if we finish the panel first? I will make a brief
statement following hearing everybody and put it in my question
time. That will be fine. Thank you.

Mr. SMITH. Ms. Baker.

STATEMENT OF MS. PAM BAKER, ATTORNEY, HONG KONG

Ms. BAKER. Mr. Chairman and members of the subcommittee, I
am very pleased to be here and have the chance to talk to you all
and to have heard what has been said today. One or two points
came up in Mrs. Oakley's speech, which I would quite like to ad-
dress, if I may.

First of all, the matter of the three people who have complained
or had complaints made on their behalf. Vong A Nhi was a Nung.
That is an ethnic minority, and he went back to Vietnam, forced
back, and he underwent a most intensive interrogation as it were,
a debriefing, in particular being asked many, many questions about
how many Americans he had met, how many lawyers he met, how
many of those iawyers - ere American. Most extraordinary dis-
criminatory process, which went on for 3 or 4 days, before he was
allowed to go home and indeed, he did have great difficulty, I
think, in settling down when he got back.

Since Mrs. QOakley says that he actually complained that too
many people visited {ﬁm and he felt this carried too much attention
to him, I have not heard of him for some time.

The second case, Nguyen Van Kha was someone I knew quite
well. He interpreted f%l: me. He was a dissident in Vietnam. He
was at the Foreign Languages University in Hanoi before he left,
and he got into trouble there for making a speech in 1988. He was
sent to re-education, and he escaped from re-education and fled to
Hong Kong.




30

In Hong Kong, he was active politically from the moment that he
arrived, and when eventually he was forced back after he had at-
tempted to commit suicide, when he got back to his home village
we heard that he had been arrested. Igie was subsequently chargeci
with murder and robbery.

At that time, I was told that only the British Embassy is able
or has agreed to monitor forced returnees, that UNHCR only mon-
itors voluntary returnees. That is my information. So, I wrote to
everybody concerned. To my knowﬁad e, that is now over 18
months ago. Nobody from the British Embassy, the UNHCR or
anywhere else, has been allowed to visit Kha. He has been tried,
he has been sentenced, and no one has been allowed to visit him.

I (}o not believe he is a robber and a murderer. Alas, I have no
proof.

The third one was the Ching Hai people. They went back ages
ago. UNHCR was alerted to this more tﬁan a year ago. They are
still looking at it. It does not sound like awfully quick monitoring.
Perhaps we might hear more about that later.

What we are saying here is that no one can say, with their hand
on their heart, that forcing Vietnamese boat people back to Viet-
nam will not be sending back refugees. Now, that is not to say that
all Vietnamese boat people are refugees, but it is to say that the
screening decisions have been so bad that they cannot be relied
upon.

I hear what my friends say about the process being flawed, and
I agree, but that, in fact, would not have been a basic and fatal
flaw had the screening not been carried out in Hong Kong, which
is where I come from, with bias and prejudice. It was not carried
out as instructed by the UNHCR, in the spirit of justice and under-
standing. There was no justice. There was no understanding.

Therefore, the numbers game we cannot play, because we do not
know how many of those rotten decisions actually masked a true
refugee claim. All that we can say is, it is not safe to force them
back, and I have seen hundreds and hundreds, maybe even thou-
sands of these decisions. I can say that I have not seen more than
a handful that were good decisions. As I say, not necessarily all ref-
ugees, but that is hard to tell under a bad decision.

Skipping a bit, because we have heard quite a lot about the
screening, after you have been screened out by immigration and
the review board in Hong Kong, there were two possible remedies.
One was judicial review. That 1s to say a process in the high court,
where you sought a review of a bad decision. The government was
heard to say that judicial review was, of course, available to asy-
hm:i seekers who were aggrieved at the decisions which had been
made.

In the event this was not true, because the applicants had no
money to file suit. Some of us present here today got together, and
we did, in fact, file suit for, in the end, nine of them. One had judg-
ment in his favor handed down. The second judgment, in the case
of a woman persecuted for her religion in Vietnam was due the fol-
lowing morning. That would have been even more embarrassing to
the government than the first one had been. Frantic negotiations
took place, and the lot were swept under the carpet, with an offer
of rescreening by a specially constituted board.
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Despite this specially constituted board, four of the nine were, in-
deed, found to be refugees in the end. That offer was accepted and
those cases were disposed of, which was a great sadness, because
no one, since then, has been legally aided for a judicial review of
a screcning process. As I say, they have not got that kind of money.

There are, to my knowledge, or there were last week, 848 out-
standing applications for legal aid to seek judicial review of the
screening process, If any of those applicants 1s forcibly repatriated,
that is a serious risk of refouleing a refugee. That was the first
supposed further remedy. ,

The second, of course, is the UNHCR’s mandate, which can be
exercised when they feel something has gone wrong. Hong Kong
Government used to brag about that as a safety net. While they
were speaking of judicial review and the possibility of mandate, the
Hong Kong Government was making sure that an asylum seeker
was unable to obtain the interview notes upon which the decisions
were based, and unless he wrote within 3 months of the review
board’s decision to the director of immigration, saying in his letter,
I wish to seek advice on the possibility of a judicial review, he
would not, get his papers.

Now, not many Vietnamese asylum seekers have ever heard of
judiciai review, and the Refugee Status Review Board’s notice of its
decision bears on its face the words, this decision cannot be re-
viewed by any court.

Both of those statements by the Hong Kong Government were
therefore hypocritical and cynical in the extreme. It is effectively
impossible to seek judicial review or a mandate when you do not
have the material upon which the decisions were based.

We have heard that the screening in the region is corrupt. There
are reports on the screening in”Galang and the screening in the
Philippines and we have today heard that somebody was required
to pay $8,000 for refugee status in Malaysia. So, there we had a
different kind of corruption in Hong Kong, a kind of moral corrup-
tion. They are all as bad as the other, and it seems to me that none
of those decisions are safe.

Looking at the CPA, yes, I think'the first part has, in fact, been
successful. The first part of the CPA was that efforts were to be
made to ensure that more people did not leave Vietnam. The fig-
ures (\INere huge in 1989. That was the year when the CPA was
signed.

Since then, they have dwindled, until 42 arrived in Indonesia.
Now, from the first of January, 1992—so, that is more than 3 years
ago, 42 arrived in Indonesia, 24 arrived in Thailand and 6 arrived
in the Philippines, in these past 3 years. That is up to the end of -
last year. I have not got the figures since then, but I am sure if
it had been a huge change, we would have heard about it.

Only one Vietnamese person arrived in Malaysia since the end
of 1990. Mind you, they were pushing the boats off, so maybe more
arrived, but they never actually landed. So, one could say that that
part of the CPA has been successfully concluded.

The second part was the maintenance of first asylum. Most
Southeast Asian countries have stopped accepting boat people, or
else the boat people have stopped coming, and in February 1994,
a CPA agreement gave the individual countries power to make
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such a decision for themselves. It has to be said that popular opin-
ion in Hong Kong would be in favor of cessation of first asylum.

One could say, then, that this part of the CPA is therefore com-
ing to an end. The third part of the five parts of the CPA status
determination, as we have seen this part is at an end, screening
is virtually over. Units are disbanded, personnel dispersed. In those
few cases in which we have been able to achieve a so-called re-
screening in Hong Kong, the result has been as bad and as badly
arrived at as before. I have one with me, if anyone would like to
see it.

There is no possibility, to my mind, of first-asylum countries ei-
ther being willing or able to rescreen the boat people themselves.
So, that part of the CPA is at an end, though I doubt if it could
be called successful.

The fourth part, repatriation of those screened out as non-refu-
gees, this has been fraught with difficulties. In the first place for
Hung Kong, the decision to screen was made unilaterally on the
15th of June, 1988. All by themselves they did it. It was not for
another year, until the CPA came in. Now, when Hong Kong did
that, they made no arrangements whatsoever for the removal of
such people as would be screened out. Complete lack of foresight.

So, no moves were made until 1989, when arrangements were
gradually made. It appeared that the talks in Vietnam centered
largely on foreign investment and how much of it would come along
with the repatrnation. Forced repatriation is an abomination to my
mind. The way I have seen it executed in Hong Kong is disastrous.
It leads to tear gas attacks on women and children. It leads to vio-
lent transfers, confrontations and then in the end, it leads to pic-
tures which I understand you have seen here, of people strait jack-
eted, handcuffed, rolled in blankets, sedated, and bundled onto air-
planes. This cannot be something that we wish to continue to see.

Voluntary repatriation is the other arm of that, and there have
been fluctuations from the beginning of that program. It has come
and it has gone. I think I could say that the proposal that you have
made, Mr. Chairman, is a deterrent, to some extent, to voluntary
repatriation. Of course they want to wait and see what happens.
You would, I would, anybody would want to wait and see.

What it-has not done, what your amendment has not done, is to
provoke or inspire the violence which we have seen. That violence
has continued since 1988. There is chapter and verse on it. Tear

as, truncheons, all of it. This amendment has not caused the vio-
fence. It has caused a hiccup in voluntary repatriation, and we
shall see what happens when decisions have been made.

There are also seven categories we have all been talking about.
There are categories of people who are really in extraordinarily dif-
ficult positions. There is a quite a large category who have volun-
teered to return to Vietnam and who are not accepted by Vietnam.
Some of them, because they are not deemed to be Vietnamese na-
tionals, some of them because they have no household registration,
and therefore have nowhere to go to, and others still whose whole
families have been resettled overseas. And the Victnamese delega-
tion which visits the camp in Hong Kong said to some of those peo-
ple, why do you not go and join your family overseas, at someone
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who is being screened out and is volunteering to go back. So, as
you can see, there are difficulties with voluntary repatriation.

The Comprehensive Plan of Action has reached a stage when we
have got to have a look at it again. Yes, it has had its successes,
yes, it has been useful. If it is going to go on being useful, it needs
a jolly good shake. On occasions, it has seemed to me that this was
a lifeline which turned into a hangman’s noose. Because, if you
were screened out, family reunion with your family overseas was
no longer open to you, because the CPA said you could not be reset-
tled if you had been screened out. That has got to be changed. That
is really important, and family reunion, I think, is something that
we must all feel is a necessity in these circumstances.

Mr. Davis. Ms. Baker, I am going to have to interrupt you right
here. We have a vote going on ghe f%oor. Mr. Smith has gone before
me, and I am going to declare a brief recess while we vote. He is
going to try to come back but they might have two in a row. If you
could bear with us, we will recess the meeting and convene momen-
tarily. Thank you very much.

[Recess.]

Mr. SMITH. You may resume.

Ms. BAKER. Mr. Chairman, I am just almost finished, you will be
glad to hear. It seems to me that the Comprehensive Plan of Action
in its last days needs a jolly good shake. It can be restarted to do
all those useful things that we want it to do. We want to make sure
that no refugees are sent back to Vietnam. We want to make sure
that those refugees are resettled. We want to see that those people
to whom the United States of America owes a responsibility, like
the soldiers and the people who worked for them, are resettled.

We also want to see, and not only in the United States, that fam-
ily reunion should be pursued. It must be appropriate that the
other resettlement countries, signatories to the CPA, should also be
involved. I heard yesterday that there is concern in Australia and
that one of the members of the executive committee of the Inter-
national Commicsion of Jurists is to present a proposal to the
UNHCR in Geneva on behalf of the Refugee Council in Australia,
concerning exactly the points that we have been looking at today.

This proposal seeks to have the screening process reviewed and
puts forward certain categories very much as does this amendment.
It appears to me that the United States has a conscience, and also,
of course, has a responsibility, but I do not think they should be
alone. I think there should be a move following your example, in
all the other countries, to see that this is brought te a dignified and
humane end. Thank you. ‘

[The prepared statement of Ms. Baker appears in the appendix.]

Mr. SMITH. Ms. Baker, thank you very much for your testimonf/.
I would like to ask Mr. Kyle Horst, chief operating officer for World
Vision International to proceed.

STATEMENT OF MR. R. KYLE HORST, CHIEF OPERATING
OFFICER, WORLD VISION INTERNATIONAL

Mr. HorsT. Thank you. I would like to express my appreciation
to Chairman Smith and Chairman Bereuter for the opportunity to
appear here today. I am chief operating officer of World Vision
International of Vietnam, which is carrying out humanitarian relief

MBS, - )
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and development programs, including projects which assist in the
reintegration of returnees.

Prior to taking this assignment with World Vision, I served as
a repatriation officer with the U.N. High Commissioner for refu-
gees, where I was responsible for establishing UNHCR’s monitoring
program for veturnees in the southern half of Vietnam. For the
record, I would like to make the correction that I have lived and
worked in Vietnam for only 5 of the last 10 years.

World Vision worked extensively in southern Vietnam prior to
1975 and resumed its humanitarian activities in the Socialist Re-
public of Vietnam in the late 1980’s. For the past 3 years, we have
cairied out a collection of reintegration projects for persons repa-
triating to northern and central Vietnam in Haiphong, Thua Thien-
Hue and Quang Nam-Da Nang, thrce provinces which are among
the half doze¢n or so which have the greatest number of returnees.

These projects are funded in large part by the U.S. Department
of State, as well as by contributions from World Vision organiza-
tions in the United States, Hong Kong, Japan and Taiwan. In keep-
ing with World Vision’s commitment to help the poorest of the poor,
our reintegration projects are designed to assist the most needy
persons in any location. This is a population of world beneficiaries
which is half returnees and half non-returnees. This formulation is
in keeping with agreements that were worked out between the
United States and Vietnam in 1992, at which time the U.S.-funded
reintegration assistance program began.

Our experience carrying out these reintegration projects in World
Vietnam has been a positive one. Reintegration projects carried out
in the communities from which people left and to which they are
returning provide assistance which facilitates not just the re-
integration of individual returnees, but which promotes, as well,
the largest successes of the Comprehensive Plan of Action—in gen-
eral, and involuntary repatriation in specific.

Like the allowances provided to individual returnees by the
UNHCR, reintegration projects provide an important incentive to
return. But, the benefit of reintegration projects goes beyond indi-
vidual returnees, building goodwill among the iocal population and
officials who perceive this assistance as being brought to their com-
munity by their attorneys.

With the end of the European community and Nordic assistance
to returning Vietnamese programs earlier this year, and with re-
ductions in the allowances provided by UNHCR to returnees, ongo-
ing reintegration programs carried out by internavional and U.S.
non-governmental organizations like those currently being funded
by the Department of State have taken on an increased impor-
tance.

The monitoring of returnees was conceived at the inception of the
CPA as the responsibility of UNHCR. The first UNHCR officer
tasked specifically to monitor returnees arrived in Hanoi in mid-
1990. An additional officer based in Ho Chi Minh City arrived in
late 1991. At present, there are a half dozen officers in Vietnam
whose primary responsibility is returnee monitoring, most of whom
speak Vietnamese and who can conduct monitoring interviews
without having to rely on an interpreter.
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Their function today is as it was 5 years ago, to visit returnees
in their homes and report on their progress in restarting their
lives, specifically as regards Vietnam’s commitments under the
CPA, to not prosecute them for the criminal offense of a legal de-
parture, to restore their legal residence and ordinary civil rights
and obligations and to provide normal and unimpeded access to
employment, education and social services.

UNHCR'’s monitoring accomplishments in Vietnam to date are
impressive. About one fourth of the more than 73,000 returnees
have been met and interviewed perscnally by a UNHCR officer.
More importantly, there is nearly full coverage of repatriation
locales at the level of district, which is a Vietnamese administra-
gt‘,’;t unit which corresponds roughly to a county in the United

es.

This approach to locales, which was implemented in 1991 in
southern Vietnam and in early 1993 extended to the whole country,
means that almost all of the 200 of Vietnam’s 600 districts which
have at least one returnee residing there have been visited at least
once by a UNHCR monitoring mission. It is predicated on the fact
that the situation of returnees in any given locale is similar, and
that registering a monitoring presence in all locations is more iin-
po:itant than simply increasing the gross numbers of returnees vis-

ited.

" But, monitoring has grown to become something more than just
reporting done by UNlFCR. The commencement of the EC, NARV
and other NGO reintegration programs in 1991 and 1992 estab-
lished a new type of interaction between members of the inter-
national community and the returnees. And, onsite contact with re-
patriated persons in their homes and their work places was no
longer simply the province of UNHCR officers.

e numbers of returnees grew and so did the number and scope
of programs designed to assist them. Interest in the progress of re-
patriation and reintegration drew the attention of the international
media and of human rights and advocacy organizations, as well,
further diversifying the field of players to the point that it is today.
Access to individual returnees, which was a concern for UNHCR
and even the strongest supporters of the CPA just 5 years ago, is
accepted by all if not {aken for granted. The average return has a
number of options available to them, should they wish to raise a
question or register a concern,

The free and unfettered exchange between returnees in those dis-
tricts where World Vision does reintegration projects and our expa-
t;;iate staff who manage and monitor them is just one example of
this,

The successes of volunteer repatriation, reintegration and mon-
itoring well exceeded the expectations of the international commu-
nity 6 years ago when the CPA was established. The proof that the
relevant parties to the CPA, and particularly Vietnam, have ful-
filled their commitments to enable the return and save the dignity
of those asylum seekers who see no future anywhere else is the
simple fact that for every person who remains in a camp or holding
center in southeast Asia, two have already returned home.

This is not to say that reintegration assistance and the monitor-
ing of returnees should be diminished. To the contrary, in this final
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phase of the CPA, monitoring and reintegration efforts need to be
not merely affirmed, but strengthened and redoubled. Both have
served as an incentive to return and can continue to do so. Any ini-
tiative now which would limit or reduce repatriation or reintegra-
tion assistance would be counterproductive, and likely impede rath-
er than hasten an acceptable and appropriate end to the CPA.

As regards monitoring, it is my conviction that the role of
UNHCR remains essential, specifically in its ability to make inter-
ventions with local officials responsible for facilitating the re-
integration of returnees in their communities. Such intervention-
oriented monitoring provides for returnees, their neighbors and
community members, and for low level Vietnamese officials, an in-
formal but important line of additional accountability to the CPA
policy commitments made by the central government.

Earlier this month, admission from UNHCR’s Division of Inter-
national Protection travelled to Vietnam to access the effectiveness
of monitoring. A report is being prepared, and when it is submitted
to Madame Ogata, I have no doubt that it will make suggestions
for strengthening and ensuring the continued effectiveness of the
UNHCR role.

Mr. Chairman, the leadership of the United States has been the
fundamental basis for the international humanitarian effort to as-
sist Vietnamese refugees over the past two decades, and it remains
a critical factor today. Various initiatives have been proposed over
the past 18 months to bring an appropriate end to the CPA, and
specifically to forestall the forced repatriation of large numbers of
asylum seekers.

vents since the sixth meeting the CPA’s Steering Committee in
mid-March have served only to highlight the limitations of
UNHCR’s role in the asylum countries, given the present situation,
and the need for leadership from elsewhere. At the very minimum,
U.S. criteria for the orderly departure program, which had been
significantly restricted vver the past few years, should be revised
and restored to what they were in the early 1990’s, so as to provide
the greatest possible access to asylum seekers who were not
screened in, but who have the closest and most compelling ties to
the United States.

The other new initiative that is proposed should build on the suc-
cesses tc date of voluntary repatriation and affirm the inevitability
of return to Vietnam for the vast majority of those who remain in
the camps. More than 73,000 people have accepted the assurances
of the international community that for those who are not refugees,
return home is the only option. Our obligation extends to them, as
it does to those who have not chosen to return.

It is our conviction that any further reconsideration for resettle-
ment of persons who may be identified as wrongly screened out
must take place in the context of return to Vietnam. But, with or
without a new initiative to address those who have not yet chosen
to return, the United States should continue and extend its support
both for the monitoring of returnees and for funding of reintegra-
tion assistance projects in Vietnam, so as to maintain these basic
and essential incentives to return.

Thank you, Mr. Chairman. I would be happy to take ary ques-
tions.
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[The prepared statement of Mr. Horst appears in the appendix.]

Mr. SMrTH. Thank you, Mr. Horst. I appreciate your testimony.

I would like to ask Dr. Nguyen Dinh Thang if he would now ad-
dress the panel.

STATEMENT OF DR. NGUYEN DINH THANG, EXECUTIVE
DIRECTOR, BOAT PEOPLE SOS

Dr. THANG. Thank you, Mr. Chairman. Two weeks ago at the
Foveign Affairs Center, Secretary of State, Winston Lord had the
following to say about repatriation, “So far, I must say that there
has been no evidence of any mistreatment of boat people who have
gone back.” This is also the position of the UNHCR and a number
of NGO’s. Some U.S. officials have gone as far as implying that
therefore, everyone in the camps can return safely.

While I believe that persecuting the average returnees is not in
the interest nor is it a policy of the Vietnamese Government, I find
it preposterous to ignore the reality that the Communist regime in
Vietnam remains a very repressive one. The Government of Viet-
nam has not abandoned its policy of repressing the so-called reac-
tionary elements.

Last month, two former Communists were imprisoned for simply
suggesting to the government to hold free elections and to obey its
own laws. At this very moment, there are several American citizens
who continue to be arbitrarily detained in Vietnam on trumped up
charges. I would like to mention two cases, of Mr. Nguyen Tan Tri
and Tran Quang Liem, who have been detained in Vietnam since
1993, when they visited Vietnam on an official visa approved b
the Government of Vietnam to attend a conference in Ho Chi Min
City, also approved by the government.

But, when they arrived in that city, the government reversed its
position and outlawed the conference. These two gentlemen, both
American citizens, were arrested on charges that they were in-
volved in anti-government activities and they continue to be in de-
tention to this day. .

There are many in the camps who belong to this black-listed
%ioup of reactionaries and who have been severely persecuted by
the government because of their family backgrounds, their political
opinions or their religious beliefs and practices. They, however,
have been wrongly denied refugee status because of the serious
mistakes and abuses in screening.

This group of at-risk refugees have strong reasons to fear perse-
cution if repatriated. Virtually all of them are still in the camps,
refusing to repatriate. Some have even committed suicide so as to
escape deportation.

Comparing this black-listed group with the 72,000 who have re-
turned is to compare oranges with apples. Even with regard to this
latter group of 72,000 returnees, there are good reasons to believe
that Mr. Lord had not been fully and accurately informed when he
made the above assertion. I am aware of several instances of har-
assment, mistreatment and imprisonment of returnees, mostly
through intercepted documents.

I would like to cite three examples without disclosing names to
protect the safety of those involved. Case one returned to Vietnam
in 1989, at the UNHCR’s promise of protection. He was imme-
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diately sent to prison for a previous escape attempt. Case one’s
brother remains in Hong Kong and reperted the incident in his ref-
ugee claims. The Hong Kong Government admonished UNHCR for
having allowed such a damaging allegation to be made without
thorough investigation.

The UNHCR Chief of Mission replied, “I am personally familiar
with this case precisely because of its potential implications for the
voluntary repatriation program and can assure you that the rel-
evant statements in the submission correctly reflect facts which
have indeed been ascertained by the UNHCR.” Case one’s father
was subsequently granted refugee status.

In June, 1992, I personally asked a State Department official
who was on a mission to Vietham at the moment to look into this
and other cases of returnees who had faced serious problems in
Vietnam. Back in the United States, this official reported that he
had not been able to meet with any of those returnees. He specifi-
cally reported that according to the UNHCR, case one had been re-
leased after 15 months in prison. Case one had vanished from
home. Even his mother did not know his whereabouts.

The UNHCR speculated that case one had escaped back to Hong
Kong, but there has been no confirmation of that.

I would like to point out that this case one was noit among the
three cases mentioned by Mrs. Oakley, even though it had been re-
ported to the State Department.

Case two, which was also reported to the State Department and
was not included among the three cases mentioned by Mrs. Qakley
a while ago, case two returned to Vietnam from Thailand in 1993.
He was immediately arrested and sent to prison for a previous es-
cape attempt, which bhe had organized in 1989. His wife wrote back
to the camp, asking intervention from the UNHCR, but her call for
help has gone unanswered so far. Case two is still in prison.

When a delegation of American NGO’s visited Vietnam late last
year, I submitted to them a number of sensitive cases, including
this one, with a request for investigation. This delegation, however,
decided not to look into any of the cases, repertedly because they
did not believe access would be allowed, and feared that outside at-
tention could further jeopardize these returnees.

Case three wus forcibly returned to Vietnam in September, 1994,
from Hong Kong. David Ireland, a lawyer with Legal Assistance for
Vietnamese Asylum Seekers, made a surprise visit to him 6 weeks
later. Following is the report from Mr. Ireland, “Case three was
stunned when I appeared on his doorste{(), and clearly very worried
about my presence. However, he quickly admitteg me into his
home, and we spent the next 2 hours discussing his situation. After
landing in Hanoi, case three was brought to a small room with
three public security officers. For the next 3 days, he underwent in-
tense interrogation. The public security officers were intimidating
and often threatening. Almost immediately, the officers produced a
file containing information on case three. The file included several
articles written by case three and published in overseas Vietnam-
ese newspapers and magazines.

After questioning him about his personal activities, the officials

" focused on others in the camps. They were particularly interested

in the various anti-Communist organizations and its leaders. The
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security forces in Vietnam are quite familiar with camp activities,
and must be receiving information directly from the camps. At the
conclusion of the interrogation, case three was told that he should
consider that day as day zero, and not to have any contact with
people he met in Hong Kong.”

Now, Mr. Ireland then noted that case three was allowed to
work, but was explicitly told he should not leave Hanoi without the
permission of the authorities. He had not been visited by the
UNHCR in the 6 weeks of his return. Indeed, it is not the
UNgICR’s mandate to monitor the safety of those forcibly repatri-
ated.

One might argue that the intense interrogation and restriction of
case three’s freedoms of movement and association do not amount
to persecution. However, it is pretty clear that over his head hangs
Damocles’ sword. The Vietnamese security police has meticulously
compiled thorough dossiers, including pictures of people politically
active in each camp. Applicants for voluntary repatriation are often
asked to report their own activities in the camps and inform on
others in the camps during the interview with the Vietnamese dele-
gation before repatriation.

Once in Vietnam, they will again be briefed by the security police
for 2 to 3 days in a transit camp. There are reasons to believe that
the Vietnamese security police has informants in the camps whe
provide up-to-date information on various aspects of camp activi-
ties.

I would like to quote from a letter written by case four, who had
signed up for repatriation and had been moved to the Lo Wu Tran-
sit Center in Hong Kong from the Whitehead Detention Center,
also in Hong Kong. “On April 15, I was interviewed by the head
of the Vietnamese delegation. He asked me which camp and section
I lived in. I told him Section 15B. He immediately asked me wheth-
er Mr. K. is the elected head of the section. He then asked me
about people in the section belonging to the anti-Communist coali-
tion. I said I did not know anyone. He told me that is imposcible,
and described in detail the activities.of that coalition. He also cited
names. I was really frightened. He even knew about the death of
Mr. Sinh, which just occurred the day before.”

Intercepted documents of the UNHCR shows that this agency is
aware of many incidents of harassment, mistreatment or imprison-
ment of Vietnamese returnees. However, I am afraid that the same
standards used in screening, which have been described by Daniel
Wolf, have also been applied to the monitoring of returnees.

According to these standards, activities that go against the gov-
ernment’s national policy are political crimes. Similarly, escaping
persecution is also a prosecutable crime. Incidents of mistreatment
and persecution are thus dismissed as prosecution against criminal
activities and reported as such.

For instance, the UNHCR is well aware of several members of

‘a Buddhist sect being severely mistreated upon return. Some have

renounced their faith under duress. Others have gone into hiding
to keep their religious practices. The UNHCR monitoring officer in
Hanoi explained that this Buddhist sect, although a religious faith,
is also highly political and its leader outspoken and critical of the
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Vietnamese Government. He concluded that the laws of the country
must be respected, particularly with regard to national interest.

In cases like case one, where returnees are imprisoned for past
escape attempts or for organizing their own escapes, the UNHCR
also distinguishes them away as prosecution. When one of these
cases was brought to the attention of the UNHCR, Dr. Alexander
Cassella, at the time special advisor in charge of the repatriation
program, responded, “It is universally recognized that organizers
should be prosecuted, and I see no reason why we should ask the
Vietnamese to commute their sentence.”

The problem is, many refugees have organized their own escapes.
In its memorandum of understanding on repatriation, signed with
the UNHCR in 1989, Vietnam has only agreed not to punish re-
turnees for their very last escape attempt. It does not exempt re-
turnees from punishment for other escape attempts, organizing
their own escapes or for crimes, whatever that means, committed
prior to their escapes.

I am also aware of several returnees having been harassed, mis-
treated by the local authorities who have written back to the camps
to their friends and relatives, advising them not to return. Such
letters, if publicized, will irreparably damage the voluntary repatri-
ation program,

Following is an excerpt from a letter dated March 25, 1995, a
very recent letter of case five, a returnee from Indonesia, who has
a brother in the United States In that letter, he mentioned about
another brother T., still in Indonesia. “It has been a month since
I returned to Vietnam. So many things have happened to me, I feel
I need to write to you immediately and ask you to tell T. not to
return to Vietnam for any reason. He will be arrestzd. During my
2 days at the Tu Lip Detention Center, I was interrogated by the
authorities. After going through my biodata, they then asked me
why T. did not return. I told them that he was seriously ill and
}v;/ould not be able to endure the repatriation flight. They let me go

ome.

The next day, I was again summoned to the police station. My
interrogator was new in the area, and so I had hoped he would not
know much about our family background. But, it turned out that
he knew everything as if he had been with us in the camp all
along. He scrutinized me about T.’s activities in the camp. He also
knows about brother H., who was executed for anti-government ac-
tivities in 1976. He asked me my motive for returning to Vietnam,
insinuating that I could not be trusted. I was so frightened and so
upset by his mentioning the tragic death of our brother H. Later
I found out that a neighbor who also recently returned from Indo-
nesia had reported everything about us to the local authorities.

Three days later, I was again summoned to the police station for
another round of interrogation. This time, the interrogator focused
on the organizations which T. belonged to in the camp. The interro-
gation was very intense. A few days ago, I was again interrogated.
Please tell T. that he should not return.”

By the way, T., the brother mentioned in this letter, has been im-
prisoned by the Indonesian authorities for actively opposing repa-
triation. Case five signed up for repatriation because Indonesian
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authorities promised to him that if he did so, then his father would
be released. Unfortunately, his father is still in prison.

I have written letters to the UNHCR on behalf of T., requesting
intervention, and the UNHCR replied that there is not much they
could do, and that was probably true. However, I had to wonder
what the UNHCR can do for T. if he is in a Vietnamese prison.
There is a need to thoroughly verify claims about the quality of the
UNHCR'’s repatriation program, the same way we treat their
- claims about the screening program.

I would like to suggest tﬁat the State Department and the U.S.
Congress look into the following three areas. First, despite claims
to the contrary, the UNHCR has visited only 20 percent—now, they
have revised it to 25 percent—of all returnees, and is therefore not
in the position to say with certainty that no one among the remain-
ing 80 percent is persecuted or mistreated or not. '

urthermore, the UNHCR does not monitor those who are forc-
ibly repatriated. Case three, for instance, is not among those mon-
itored by the UNHCR at all.

Second, the majority of the UNHCR monitoring staff are hired lo-
cally. In screening, locally hired staff is contributing to the problem
of rampant corruption and other problems because of conflicts of in-
terest. There are reasons to question the effectiveness and impar-
tiality of locally-hired monitoring staff in Vietnam.

The European Community’s reintegration program, by far the
principal reintegration program under the CPA, has been hailed by
some NGO’s and the UNHCR as a resounding success. However, a
Danish researcher hired by E.C. tu evaluate its own program has
reported serious mismanagement and declared it a big failure.

A State Department official came to the same conclusion, in pri-
vate, of course, after his visit to Vietnam last year. The E.C. pro-

am was discontinued last November. In screening, the UNHCR

as not been forthcoming in acknowledging the problems and in
remedying the consequences, because they fear that such actions
would have negative effects on repatriation.

I would think that the UNHCR, for the same reason, would be
even less forthcoming in acknowledging problems in the repatri-
ation program itself.

In summary, Vietnam has changed for the better, but its Com-
munist regime remains repressive. There is a large number of asy-
lum seekers in the camps who are at high risk of being persecuted
if repatriated. They cannot return in safety, and will continue to
resist repatriation to the end, even at a cost of more violence,
bloodshed and losses of their own lives.

Sending these genuine refugees back to Vietnam is inconsistent
with the principles of the CPA. Even among those with much less
fear of persecution and who have returned, there are several inci-
dents of mistreatment. Some of those incidents have been reported
to the UNHCR and to the State Department. Claims that there is
no such incident are simply not. accurate. Thank you, Mr. Chair-
man.

[The prepared statement of Dr. Thang appears in the appendix.]

Mr. SMITH. Thank you very much, Dr. Thang.

I would like to now ask Mr. Claude Pepin, vice president of
World Learning, if he would present his testimony.




42

STATEMENT OF MR. CLAUDE PEPIN, VICE PRESIDENT, WORLD
LEARNING

Mr. PEPIN. Thank you, Mr. Chairman. Prior to my testimony, I
would like to enter into the record on behalf of the Interaction CPA
task force a document entitled Principles on the CPA and Indo-
chinese Asylum Seekers. It is a consensus of 13 NGO’s and PVOQ’s
working in repatriation and resettlement.

Mr. SMITH. Without objection, it will be included.

[The document appears in the appendix.]

Mr. PEPIN, ’I‘han?t you. Chairman Smith and Chairman Bereuter
are in absentia. I represent the Consortium, which is a collabora-
tion of three longstanding private voluntary organizations, Save
the Children U.Sg., based in Westport, Connecticut, World Edu-
cation, based in Boston, Massachusetts and World Learning, for-
merly the Experiment in International Living, based in
Brattleboro, Vermont.

I have been headquarters director of the Consortium since 1980
and have made numerous visits to the region and supervised our
field directors in Vietnam, Lao People’s Democratic Republic, Thai-
land and Cambodia, in our delivery of training and assistance pro-
grams for refugees and repatriates.

In our view, hased on our 16 years in the field working toward
a successful conclusion to the Indochinese refugee situation, U.S.
legislation and policy must recoggn’ze the progress made under the
CPA, acknowlecﬁge and address the flaws in its implementation and
take into account the current realities, both in the camps and in
the countries of origin.

The state of mind of those remaining in the camps and, equally
important, those who have chosen voluntary repatriation, is critical
in shaping policy and programs which will avert more violence and
provide practicaf and realistic progress.

Our testimony will focus on two points. First, the Consortium’s
experience on the ground has shown that, although not perfect, re-
patriation is working for those who have chosen to return. We firm-
ly believe that support for reintegration should not be linked to the
resolution of issues related to the screening process.

Second, our testimony will give our perspective based on our ex-
perience and the implications of H.R. 1561 on those individuals
who have chosen to return and on the principles of the CPA.

The Consortium was formed in 1979 in response to the Indo-
chinese refugee crisis. Since that time, we have been delivering
U.S. predeparture resettlement training in Thailand through Feb-
ruary 1995, and in Indonesia through 1986. We have trained more
than 240,000 refugees for resettlement.

Shortly following the implementation of the CPA, the Consortium
began working in %ietnam and the Lao People’s Democratic Repub-
lic, providing reintegration assistance to voluntary returnees.

In Cambodia, with UNICEF assistance, we provide education
programs in three provinces. We have four to six expatriate staff
in each country, many of whom speak the local language, and who
have been on the ground working with repatriates, local govern-
ment officials and local populations to provide development train-
ing programs which help repatriates and their families to reestab-
1 si themselves in their countries of origin.
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Specifically in Vietnam, with Department of State funding, we
are currently providing services to assist returnees to achieve em-
ployment through vocational training and group guaranteed lend-
ing programs, which capitalize indivi(gjual businesses.

ince the prOﬁram began in 1993, we have worked in nine prov—
inces in the Mekong Delta, reaching over 29,000 beneficiaries com-
posed of returnees and their families. In a survey conducted by the
Consortium in Vietnam for our credit program, between April, 1994
and March, 1995, we have found that the average income per re-
turnee household per month almost doubled as a result of the loans
provided. The repayment rate for the loans was 98 percent.

Reintegration with assistance is working and can continue to be
successful. The support for reintegration needs to not only be main-
tained but expanded to provide support to returnees in a broader
gﬁographic area. To that end, the consortium has initial signs from
the Government of Vietnam that it would welcome our adding
seven additional provinces, enabling us to reach individuals not
only throughout the Delta, but also parts of the central region. Re-
patriation 1s a crucial element to any solution to the current situa-
tion and must be supported.

As I am sure many of you are aware from information we have
provided for congressional delegations and other PVO and NGO
visits, we have not experienced any cases of mistreatment or dis-
crimination on the part of the Vietnamese Government toward any
of the returnees with whom we have worked. Our stafl has not
been approached by returnees who have been screened out, indicat-
ing that they should have been screened in. That is not to say that
such cases do not exist in the camps or in Vietnam, but we have
not come across them directly.

Since 1993, we have had in place an expatriate staff member flu-
ent in Vietnamese, who also worked for us in our program in the
camp in Galang, Indonesia, where we worked for 15 years. He has
had ample opportunity for individual contact with numerous re-
turnees. He has not reported any cases of discrimination.

Our experience working in Galang during the screening process
does not include direct involvement with screening. However, our
staff at that time gave vegular reports of abuses of power, which
resulted in individuals whose cases might have been screened out,
getting screened in.

As one of very few NGO’s with expatriate staff living on Galang
for extended periods, we did not hear of cases being screened out
who should have been screened in. Again, that is not to say that
no such cases exist, only that we did not hear of them. These state-
ments regarding the screening process are not meant to draw con-
clusions, but rather to state the nature of our contact with those
who have been through it.

In H.R. 1561, the legislation seeks to correct flaws in the screen-
ing process. However, we believe successful legislation will need to
recognize broader factors related to reintegration. The current con-
cept of a U.S.-led and supported and expanded Track Il processing
in Vietnam, which we understand is a concept supported by the
UNHCR, may be the most viable solution at this time.

There are implementation issues which must be resolved prior to
adopting the Track II option. However, these should not prevent
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the establishment of sound policy direction. Just as flaws in the im-
plementation of the screening do not cause us to reverse or under-
mine successful aspects of U.S. policy, nor should challenges in the
implementing an expanded Track II prevent us from establishing
policies which best reflect the U.S." obligations, past commitments
and current and future interest.

Currently, the Consortium is planning responses to the Vietnam-
ese Government to expand operations further in order to provide
services to more returnees in a broader geographic area. Supported
reintegration programs for those who have chosen to return are an
essential element of a humane conclusion to the era of Indochinese
refugees.

Safe, moritored and supported return cannot be jeopardized by
creating a policy which links efforts to correct perceived flaws in
the screening process with the discontinuation of funding for re-
integration. Reintegration support is critical to the many who will
still return to Vietnamn.

In order to achieve the original goals of the CPA, policies and
programs must simultaneously consider in as humanitarian a way
as possible: strategies for emptying the first-asylum camps in the
region; procedures for correcting documented flaws in the screenin
process; continued protection and encouragement and increase
support for those who have chosen to repatriate, as well as for
those who will eventually return; continued progress in the bilat-
eral and multilateral relations in the region; and the provision of
clear policy guidance and programmatic linkages for the existing
ODP program currently operating in Vietnam.

The provisions of H.R. 1561 that call for rescreening and a halt
to U.S. support for reintegration assistance would be counter-
productive to bringing about a viabie overall solution. It would un-
dermine progress which has been made in the successful repatri-
ation to Vietnam, and the Lao People’s Democratic Republic, as
well, by removing protection and support to those who have chosen
to return and further reducing the possibility of others making a
similar choice.

It raises questions as to whether some of those who made the
choice to repatriate under policies shaped and supported by the
United States would attempt to leave again, or request that their
cases be reopened.

As we enter the era of normalization, it could negatively impact
on the U.S.’s ability to sustain bilateral relations in the region and
may be interpreted by the Government of Vietnam that it is not
acting in good faith in fulfilling its commitments to the fair treat-
ment of returnees.

Although the majority of this testimony is based on current is-
sues related to the Vietnamese, I would also like to comment on
and distinguish those issues from the ones related to Highland ref-
ugees in Thailand and successful repatriation efforts in the Lao
P%R. Highlanders in the camps in Thailand are refugees, as op-
posed to screened-out asylum seekers. The Royal Thai Government
and the UNHCR provided opportunities for resettlement and repa-
triation, yet many have still refused to make either choice.

U.S. policy, with which the Consortium agrees, is to provide the
option of supported choice for either repatriation or resettlement.
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The repatriation program in the Lao PDR, which the Consortium
has been implementing with the UNHCR, is progressing well, as
in the case of Vietnam. Our Lao-speaking expatriate staff have not
seen or heard of any acts of discrimination on the part of the Lao
Government. )

Similar to the Vietnam situation, it would be counterproductive
for the United States to halt assistance, which provides reintegra-
tion support for those who choose to return. Thank you, Mr. Chair-
man. We hope this information based on our experiences is helpful
and of assistance to the subcommittee,

[The prepared statement of Mr. Pepin appears in the appendix.]

Mr. SMITH. I thank you for your testimony, and again, the Inter-
action memo that you provided will be made a part of the record.

Mr. PEPIN. Thanf(, ou.

Mr. SMITH. I would like to ask Mr. Lowman if he would conclude
the testimony this afternoon.

STATEMENT OF MR. SHEP LOWMAN, DIRECTOR—REFUGEE
AFFAIRS, U.S. CATHOLIC CONFERENCE

Mr. LowMaN. Thank you very much, Mr. Chairman, for this op-
portunity to come befsie this committee and testify and discuss
with you the important issue of how we go about bringing the Indo-
chinese Refugee Program to an honorable and humane end.

Others have discussed today the details of the CPA, including
some of the perceived deficiencies in the screening and the monitor-
ing, and I agree that there have been significant deficiencies in the
implementation of the CPA.

I would like to concentrate my remarks on the options that ap-
pear to me to be open to us at this time. I will summarize my writ-
ten testimony, but before I begin, Lionel Rosenblatt, who was with
us at the briefing the other day, is now in Tuzla, Bosnia, looking
at that situation. He is unable to be with us. He has, however, pre-
Fared a brief statement for the committee, and if I may, I would
ike to submit that for the record.

Mr. SMITH. Without objection, it will be made part of the record.
d'['l]‘he prepared statement of Mr. Lowman appears in the appen-

ix. ]
Mr. LowMAN. Thank you. First, I would just like to note the
Indochinese refugee program has, in fact, for all of the uproar and
concern these days, been a remarkable success. Over the last 20
ears, it has been the largest refugee resettlement program in U.S.
istory, and over the last 20 years, we have brought over a million
of our former friends and colleagues from Indochina to this country
in safety and to establish a new life.

It has been a completely non-partisan effort. Whatever anybody
thought about American involvement in the Vietnam War, we have
been unified in our desire to assist our former friends and col-
leagues. Now, really all that remains is to find a way to end it
properly.

Now, as you know, Mr. Chairman, in 1989, the CPA was agreed
upon and a screening was established with the idea that eventually
those found not to be refugees would have to go home. There has
been a lot of discussion agout screening here today, and I agree
with many of the comments that have been made, but I would like
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to talk about it from a different perspective, because I would like
to talk a little bit about the standard that has been used in the
screening and its interpretation and a couple of major problems
that I believe that has caused for the United States in terms of the
implementation of the CPA.

The standard that has been used is that found in the 1951 Gene-
va Convention, which, of course, provides refugee status to someone
who is found to have a well founded fear of persecution upon re-
turn home. In other words, it is a test for future persecution or a
fear of future persecution.

The way that has worked out in Southeast Asia and the CPA is
that adjudicators in the countries of first asylum, who have been
dealing with cases with politically sensitive backgrounds and very
often concluded, and have often said to me, well, this fellow might
have had a problem a few years back, but Vietnam has changed,
so he is OK now. He has nothing further to fear.

Now, first of all, one can dispute in many cases rather strongly
that factual judgment. But, let us put that aside for just a moment
and look at the consequences of the approach. The consequences of
the approach are that persons in categories, toward which the
United States has long felt an obligation and a special concern in
the management of this program for 20 years, have been screened
out in the CPA screening.

Now, under the rules of the CPA, once a person is screened out,
the United States has no further option on that case. You cannot
go and say, I think he is a refugee. I want to resettle him. We have
ceded our judgment on that issue to the adjudicators in the tirst-
asylum countries. As a result, persons with years of service in the
South Vietnamese military or civilian government, former Viet-
namese employees of the U.S. Government, the U.S. Embassy, per-
sons that are religious leaders or community leaders, persons who
have suffered re-education, been banished to new economic zones,
that type person, people from all those categories have been
}s]creen”es out, and they have been told, “You're not a refugee; go

ome,

And, in fact, people from many of these different categories have
already been bundled up, forcibly put on an airplane and sent
home from Hong Kong. Now, that was certainly not something that
was contemplated in 1989. The CPA was sold to the NGO’s on the
idea that it would stop forcible repatriation, guarantee first asy-
lum, no more push backs to sea, and the real refugees can come.
We thought we wer= talking about a fairly generous system.

It never would have occurred to us at that time that people that
fit in those categories would possibly ever be sent back by force to
Vietnam, and quite frankly, I do not believe it occurred to the
American delegation, either. I do not think that is what we fore-
saw, but that is the way the CPA works. That is the way it is
working now.

Now, the second consequence of the use of this standard, which
flows from the first, is that many of those persons who are now
being asked to return home, believe on the basis of their own per-
sonal experience in the past, that they have great reason to fear
such return. Now, we can debate the justification for that fear. We
might even decide, well, they arc wrong, they can go home safely.
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But, there is no debate about the fear. The fear is there and the
fear is real, and strong, and it is the basis for much of the violence
and the resistance to return that we find in the camps.

That brings us to one of the main concerns of the NGO’s at this
time. For the past 2 years, we have been watching with growing
alarm the gathering clash between governments and the refugees.
The governments want those camps closed. Malaysia wants Sungei
Besi Camp back to use it for the Asian Olympic games. Indonesia
wants Galang Camp back because they already have bulldozers in
there, building an economic development area. They want those
camps back. Privileges are being withdrawn, markets closed, camp
life is becoming increasingly prison-like, even though they are
camps full of families.

What is the response of the refugees? They respond any way they
can, demonstrations, petitions. They respond with self-destructive
acts. They respond with hunger strikes, with self-mutilation and
even with some suicides. Rational thought seems to go out the win-
dow on both sides.

We in the NGO community have watched this growing violence
with great concern as we see ourselves coming to the end of the
CPA, the declared end of the CPA. We see the refugee population
going down to a core of hardcore resistors, and we see the danger
of a serious and violent clash as never greater. This is for a popu-
lation that the United States has had a special concern for for 20
years. It is a program that has had the full support of five presi-
dents, and we look as if we are coming to this end.

We believe, Mr. Chairman, that time is growing very short, and
the United States needs to act now to diffuse this issue before it
is too late.

Now, all of us very much appreciate the efforts of this committee
in attempting to address this issue through the CPA provisions of
H.R. 1561. However, many of us believe that the best option would
be an executive branch initiative, if such an initiative could effec-
tively address the concerns and goals of this committee.

There are a number of reasons for preferring an executive branch
initiative, but I suppose the principal one is timing. H.R. 1561 has
a number of provisions which will.-be debated, including many that
are other than the CPA. One does not know how long it is going
to take to resolve those issues and an executive branch initiative
can move quickly to diffuse the threat of violence in the camps and
move toward a peaceful end to this program.

But, I stress, Mr. Chairman, that any executive branch initiative
is going to have to be a serious one and seen by the people in the
camps as agreed upon by both the Administration and the Con-
gress. Otherwise, it is not goinﬁ to work. The refugees are quite
aware that they have influential friends in the Congress, and they
will seek to hold ou, unless they see that this is, in fact, the Amer-
ican initiative to come and try to help resolve this situation.

The other problem with H.R. 1561, though, is that I think there
is a very serious question as to whether, as presently written, it
could be implemented, since in my judgment, first-asylum host gov-
ernments will not permit rescreening in their camps. If they refuse
that, then really the only practical alternative would be to offer ac-
cess to American immigration officials and a rescreening arranged
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upon return to Vietnam. That, at the moment, would not be per-
missible within the language of H.R. 1561.

Now, I suppose that that could be addressed in conference, and
failing an adequate Administration initiative, maybe that wiil be
necessary. After listening to Mrs. Oakley’s testimony today, it is
my hope and it had been my understanding, that there was serious
consideration being given by the Administration to a proposal simi-
}‘ai’ to what we are putting forward, and I hope that will be success-
ul.

Let me just very briefly lay out a sketch of the main points of
such an initiative. We recommend a Presidential executive order
that would establish categories of persons who have suffered past
persecutions. I stress past persecution, which under U.S. legislation
is sufficient. These categories are similar to the categories that
have been given preference throughout the history of the program.
They are categories that either establish former association with
the United States by service to the Vietnamese Government or
military or by direct service to the United States, other U.S. asso-
ciation, community leaders and religious leaders, or persons that
have suffered particular types of persecution; for example, time in
re-education camp; and not 3 years. The first years of re-education
camp were the worst. The first year or two 1s when people were
dying like flies. After 1 year in re-education, do not tell me that
is not a person that has suffered from past persecution, and very
serious past persecution.

We would then suggest that any person in the camps who re-
?uested it would be given an interview with a U.S. immigration of-
icial. That would not just be pecple in these categories, but any
individual that believes they have a shot and they want to go and
talk to a U.S. immigration official would be given an interview, a
status adjudication interview.

Applicants would be interviewed, and those found to fit the spe-
cific categories would be presumed eligible, and would be resettled
to the United States. If tﬁey do not fit the specific categories, they
would be examined by U.S. Immigration on the basis of their gen-
eral past history, and if found to have suffered past persecution,
they would also be resettled to the United States.

Now, if these interviews take place in Vietnam, and it is my be-
lief that that probably is going to be necessary, then arrangements
have to be made with the Government of Vietnam to assure that
this is a discrete process and an expeditious process. I would sug-

est that we not send people back by the thousands, that we send
ack a few hundred at a time. In a relatively short period of time,
8 to 10 days, they should be interviewed by U.S. Immigration and
found eligible or not. )

If they are eligible, we should process them out of there as quick-
ly as possible. If they are not eligible and if they are rejected by
U.S. Immigration, then they have to go to the reintegration camps
maintained by the Vietnamese Government and be oriented and re-
turn home.

Now, this proposal has been under consideration within the com-
munity of interest on this issue for some time, and various ques-
tions have been raised. For example, are the as%lum seekers in the
camps so cynical and turned off by now that they would not even

f Tt
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accept the offer of an interview in Vietnam? Will the Vietnamese
Government cooperate with this higher level of activity and screen-
ing in Vietnam? There are other questions as well, of course.

e think that positive answers can be given to those questions.
We believe that, in fact, this is a proposal that will work and is
doable, but of course, we will not know and cannot know, until a
serious effort is made to implement it; to negotiate it and imple-
ment it. So, we cannot claim either perfection or certainty for car
proposal, but we think it is the best option on the table at the mo-
ment.

Mr. Chairman, it is our best effort to contribute to a resolution
of the increasingly threatening situation in Southeast Asia, and we
thank you for the opportunity to present it today.
d‘['I]‘he prepared statement of Mr. Lowman appears in the appen-

ix.

Mr. Davis. [presiding] Thank you very much. Chairman Smith
has gone over to vote, and will be back in a couple of minutes. Let
me make a cougle of comments before I get into the questions. I
want to start by thanking Chairman l%ereuter and Chairman
Smith for holding this important hearing and allowing me to sit in
with their subcommittees to discuss the refugee situation in South-
east Asia.

I would also like to thank Chairman Gilman of the full Inter-
national Relations Committee for his leadership in the area of refu-
gee assistance. I wrote a letter to Chairman Gilman earlier this
year requesting these hearings, and 1 appreciate the committee’s
willingness to address this diﬂg\cult issue in a timely fashion.

Along with Congressmen Jim Moran and Frank {Vo]f, I represent
an area in northern Virginia, which is the home to many thousands
of Vietnamese refugees who have come to this country to seek free-
dom and secnrity. Unfortunately, many of these newr{/ir inians are
separated from family and loved ones who remain in t%:e refugee
camﬁs in Hong Kong or the Philippines and Southeast Asia.

I have received numerous reports from my constituents which
provide credible evidence that these refugee camps are over-
whelmed by corruption and mismanagement. I am coricerned that
corruption is tainting the refugee screening process conducted by
the U.N. High Commissioner for Refugees, and funded by the Unit-
ed States. A completely fair and conscientious screening process is
necessary to avoid the tragic consequences of repatriating genuine
refugees back to Vietnam.

I look forward to asking you all some questions and I appreciate
your testimony. I want to see if we can shed a little more light on
this as we go through. -

I have some general questions if I could start out, and I am sorry
I was noti here for everybody’s testimony, but we wanted to get ev-
erything on the record. It will be printed in a binder and be part
of the permanent record, and I will have a chance to read that
then.

It has been suggested that even if we are unhappy with the re-
sults of the Comprehensive Plan of Action, the United States, after
all, did agree to it, so an attempt to modify it or supplement it
would be a violation of our international obligations. What do you
all say about this? Do you agree with this?



50

Mr. LowMaAN. I think it is clear that we have a commitment to
the CPA that has gone on since 1989, so we do have some obliga-
tions in that. That does not mean that we should ignore our re-
sponsibilities to press for an appropriate implementation of that
agreement. If we become aware of serious deficiencies, our State
Department should be very forward in dealing with CPA partners
and the UNHCR to assure they are corrected.

I might add briefly with respect to the proposal which [ have just
discussed, we do not think, in fact, that that interferes at all with
U.S. responsibilities under the CPA, because it is a follow-cn activ-
ity. And, it is so recognized by the UNHCR and, I think from Mrs.
Oakley’s testimony, probably also so recognized by the State De-
partment at this point.

So, that proposal does not in any way interfere. But, with respect
to the CPA itself, the State Department should be very forward
about pressing for proper implementation. Being a member of the
CPA, signing on to the CPA, does not mean that we stand back and
let it be implemented in any way that anybody wants to implement
it.

Ms. BAKER. Could I just have one word on the CPA?

Mr. DaAvis. Sure.

Ms. BAKER. From a legal point of view, it is not a treaty. It was
an international agreement. It is not set in stone. It was a response
to a situation. Situations do not stay the same. The CPA is 6 years
old now, and there could not be any complaint about the signato-
ries to the CPA sitting down and discussing how to change it, to
make it more useful at this stage.

Mr. Davis. Let me ask this. Have the other nations and organi-
zations observed their obligations under the CPA?

Ms. BAaKeR. Unfortunately, all too closely. In the matter of family
reunion, unless you get refugee status, you do not get family re-
union, if you are found not to be a refugee, and all of them have
observed that, sadly.

Apart from that, yes, everyone has, all the resettlement countries
have taken refugees. All the first-asylum countries have main-
tained first asylum up until the 14th of February last year. As far
as repatriation goes, certainly Hong Kong hasrgeen having a go,
unfortunately, at repatriation, and the other countries have been
trying to persuade people to go back voluntarily.

Yes, I think the CPA has had its successes. Screening was not
one of them.

Mr. WoLF. Just for the record, Congressman Davis, I believe that
early on, Malaysia was pushing people back and basically denied
first asylum as of what, 19917

Mr. LowMAN. I spent 5 days in Galang Camp in 1991, interview-
ing boat crews that had been pushed off from Malaysia. Despite the
fact that the Foreign Minister of Malaysia chaired the CPA con-
ference, Malaysia was pushing boats off before the conference and
continued to push boats off for several years after the conference.

Mr. Davis. In what countries would you say is there real solid
evidence of corruption in the screening process? Do you think there
are just a few corrupt screeners, or do you think it is more wide-
spread? -
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Dr. THANG. We have done a rather intensive investigation on cor-
ruption in Indonesia and the Philippines, and we can say with con-
fidence that virtually all screening officials in those two countries
?re involved in corruption, including extortion of money and sexual

avors,

We have started looking into other countries in the region like
Thailand and Malaysia. V§e have found quite a significant amount
of evidences of corruption in those two countries, as well. And, one
point I would like to bring forth is that a number of UNHCR offi-
cials, including lawyers in charge of overseeing the screening proc-
ess in those countries, have also been involved and implicated in
that corruption racket.

Very recently, the UNHCR has conducted its internal investiga-
tion, and has admitted that corruption has been a problem.

Now, when Mrs. Oakley testified, she did mention that reports
of corruption were only recently brought to her attention or the
UNHCR's attention; that is not totally correct. We have tried to ap-
proach the UNHCR several times since early last year, and we did
not get anywhere.

We have also raised the issue to the State Department since last
zear, and they have come out and persuaded us that if there had

een any problem with corruption, they had been corrected. That
is clearly not the case.

Mr. Davis. Would you say the corruption resulted only in non-
refugees being screened in, or did it sometimes result in genuine
refugees being screened out?

Dr. THANG. It would be very hard to believe that the screening
officials suddenly become clean when they are presented with a
genuine refugee case. I do not think that suddenly people like that
would become so virtuous.

Not only is that just speculation. We have intercepted some docu-
ments from the UNHCR that mention cases of genuine refugees
who have been wrongly screened out because they could not pay.

Mr. Davis. I yield back to Mr. Smith.

Mr. SMITH. [presiding] Thank you, Mr. Davis, for assuming the
chair],{ and I just have a couple of remaining questions I would like
to ask.

Mr. Horst, just generally, how would you describe the human
rights situation in Vietnam?

r. HORsST. I am not sure it would be appropriate for me to try
to take a tack at that, because I am not a human rights expert.
I would say that there are a couﬁle of important things happenin
at the moment. One of them is the establishment of the an officia
dialog between Vietnam and the United States on human rights.
I believe that dialog will illuminate a lot of things.

I also know that international human rights organizations, some
of which are represented here today, have devoted a great deal of
effort over the last years to attempting to document and under-
stand their concerns. I believe that their documentation and their
efforts merit the inspection of people who are wanting to specialize
on that issue.

I will say this. When Ambassador Bangh spoke at an Asia Foun-
dation event last week and spoke of the positive aspects of the new
normal relationship and the possible impediments of the new nor-
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mal relationshif, one thing he mentioned specifically under the cat-
egory of possible impediments is human rights. I understood him
by that to be saying that the Vietnamese Government, perhaps,
has some irreducible minimums or some fundamental premises
which cannot be changed, and that human rights is one of them.

Mr. SMITH. But, that is precisely what this hearing is all about,

eople who fled because of human rights problems and people who

ecause of in our view—my view, and the view of many others—
because of a flawed screening process and other problems, are
poised to go back to an unacceptable situation because in your tes-
timony, if I heard it correctly, we are looking for an acceptable and
appropriate way to end the CPA.

If I took the gist of your testimony accurately, it said that among
the people with whom you have dealt, there Kas not been repres-
sion, there has not been retaliation of the people, the clientele that
you have had access to. Is that correct?

Mr. HorsT. That is correct. Specifically, when one is talking
about fpersecution, prosecuiion, mistreatment, harassment, what-
ever of people after return, you ultimately have to come down to
the question of criteria. The basic criteria are those undertakings,
commitments that the Vietnamese Government made under the
CPA. Those things I mentioned specifically in my testimony. Non-
prosecution for the criminal offense of departure, re-registration of
legal residence and things like that.

t is on those things, those specific criteria, fundamental criteria,
that monitoring has been, and continues to be, hung, to be focused.
Beyond that, the kind of interventions that I refer to in making the
term “intervene-related monitoring”, that refers to the ability of
UNHCR monitors and sometimes even of others, of NGO officials,
to come upon a situation where there is a confusion or a difficulty
or a misunderstanding between a returnee and someone in the
community—an official, a neighbor, a relative, or whatever.

As an expatriate representing part of the mechanism which is fa-
cilitating the reintegration of returnees to undertake some kind of
intervention, to assist or resolve that kind of difficulty, I would say
again that the monitoring of UNHCR, at least as I was part of it
through the end of 1993 for the southern half of the country, was
intervention-related. On the basis of that, I say with confidence, it
was successful.

Mr. SMITH. Did any of the returnees protest to you that they
were refugees?

Mr. HoRrsT. I met a number of people who said they felt they
were inappropriately screened out. I met people who had screening
decisions in hand and had a resettlement offer in hand, but who,
mainly for family reasons, made the decision to go back to Viet-
nam,

I did not encounter anyone who was refusing to make a go of
their reintegration because they felt they had been inappropriately
screened out or had not gotten an appropriate screen decision.

But, again, our monitoring in UNHCR through the end of 1993,
at least, was focused on voluntary returnees, people who made voli-
tional choice to go back home.

Mr. SMITH. Just to be very clear on this, those who had been
forcibly repatriated, you have no personal contact with?
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Mr. HORST. There is a mixed record on the part of UNHCR, be-
eavci at least in 1992 and 1993, the UNHCR mission in Hong
Kong was saying formally in printed public statements, that
UNHCR monitors all forcibly returned repatriatees, as well as reg-
ular voluntary repatriation cases.

In fact, our practice on the ground in the southern half of the
country, again, through the end of 1993, was not to visit these
cases unless we had a specific request from the British Embassy,
from a journalist, a human rights advocate, from someone to make
a visit. We did visit them. I have dore that personally. But, it was
also the demographics of the thing, having in southern Vietnam at
that point, 20,000 voluntary repatriation cases, versus 150 or 200
mandatory repatriation cases.

Mr. SMITH. In your judgment, do those people—and you have
heard much testimony today and I am sure you have done a great
deal of reading and work on this over the years—the people that
many of us believe have been improperly screened out—and even
Interaction makes a very good case in this consensus document
that solutions are needed which address wrongly screened out
cases and promote a peaceable solution to the situation-—do those
people who are now resisting, believing that they are going back
to a very difficult situation, do you believe that they have a reason-
able case for rescreening?

Mr. HORST. It is hard for me to say without looking at the specif-
ics of a case, the specific criteria.

Mr. SMITH. Based on what you heard today, because there was
some very compelling testimony Ly many of our witnesses, who are
very knowledgeable people.

Mr. HorsT. I believe the proposal, which has been outlined by
Shep Lowman, is a reasonable and appropriate a(s) roach to revisit-
ing or rescreening those people who are identified by some criteria,
by someone as having been wrongly screened out. We would sup-
port that proposal.

Mr. SMITH. Again, part of the problem has been, the very people
that have been vested with this very important trust, we are sug-
%esting betralyed that trust by improperly screening these pecple.

hat is why I myself and a majority of the Members of the House
of Representatives voted the way we did.

I think as this story comes out over the years, it will be seen as
more of a scandal rather than less, particularly in these waning
months when those who probably have the strongest cases, an
have resisted the most, are now at the bottom, and the inter-
national community and the Clinton administration want to just
close the chapter on this and say, send them all back.

Mr. HorsT. In terms of there being a betrayal of trust by those
charged with the task, I think you have to recognize what one of
the witnesses, I think Pam, said earlier today, that the screening
ultimately in each asylum cou_ntrl)i was the purview of that asylum
country government. The UNHCR had varying roles 1n respect to
that asylum country-—— .

Mr. SMmrrH. Well, an aggressive use of the mandate authority, I
would submit, and raising red flags at the appropriate times-—you
know the Lawyers’ Committee report was not issued this year or
last year. It was issued back in 1992.



54

Many of us have raised these questions with the Administration
quietly, sometimes in open hearings, in the hopes that they would
fix it: that they would be compelled by a compassionate look and
an honest look at the facts and fix it; assert themselves, you know,
with aggressive leadership, which seems to have been lacking.

Mr. HoRrsT. In that respect, I would have no information or opin-
imc]ls which differ from or contradict the testimony presented here
today.

Mr. SMITH. You know, I asked you the questions about human
rights for a very specific reason. I chaired a hearing—everyone left
when we had a hearing on the famine in Ethiopia back in the
1980’s, and as a Republican, I had the rare privilege of chairing a
hearing when we were the minority party.

I asked all of the NGO’s that were there to describe or to give
their expert opinion whether or not Mangistu was using food as a
weapon against the people from Eritrea and others. There were
very, very widespread allegations that he was doing that, and U.S.
law would be triggered in such a way that would require a re-
sponse.

And, one by one, very responsible NGO’s begged off and said, we
did not want to say anything, we do not want to say anything out
of fear of offending the host country. You surely have a personal
opinion on the human rights situation in Vietnam, and World Vi-
sion—my wife and I have been sponsors of a child since 1978 by
way of World Visicn, so I am very strongly supportive of what you
do as an organization. But, when organizations lend their extensive
credibility to a line of thought that suggests that people had not
been harassed or hurt or even perhaps put into prison or worse,
who have been repatriated—on the floor of the House, some of the

oups that I have great affinity for and concern for and support
inancially, both by way of the work I do with child survival and
a lot of other things and my personal centributions, were being
cited as saying, there is no problem with the repatriation.

David Obey stood on the floor and said, Save the Children says,
there is no problem with the repatriation. Now, that has a real ring
to it, and it causes me to say, really? That is why we need to know
what the parameters are that you operate under, with all due re-
spect, when you say and testify the way you have, and World Vi-
sion lends its credibility. Yes, you want to work in-country and do
a good job on behalf of the suffering. But, we think that this is a
flawed situation.

I raise that because not a single NGO would say one bad thing
about the regime in Ethiopia, where now the human rights abuses
are chronicled and they are legion. In Vietnam, our own Country
Reports and the other human rights activist organizations say the
same thing. If one of these people go back, who wants to practice
his or her Catholicism in a way that does not fit into the strict pa-
rameters of the Vietnamese Government, or dissents from the gov-
ernment, and that is why they left in the first place even if they
spent time in the re-education camp, perhaps 2 years, 11 months
and 25 days, not the 3-year minimum, they are sent back. Will
they experience retaliation of any kind if they repeat that, dissent
from the government, make a comment that the Communist Gov-
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ernment needs change or reform? Where do they stand, persons
like that?

Mr. HorsT. Mr. Chairman, what I have tried to describe to you
in my testimony and responses to your questions is essentially an
insider’s view, a technical view, where my work for the last 4 years
in Vietnam, 2 with UNHCR and 2 with World Vision International,
has been being part of the responsibility for ensuring the compli-
ance of Vietnam with its commitments, for assuring the compliance
of UNHCR for that matter, with its commitments to provide re-
integration assistance, and to carry out and to facilitate through in-
tegration projects the quick and early return to a normal lifestyle
of people who have come back to their home after many years of
absence.

I would not want you to misconstrue anything I have said as a
begging off of a question or as an endorsement of a particular posi-
tion. Human rights is, in the context of Vietnam, a fairly opaque
matter, and I refer to the biiateral dialog between the two govern-
ments and to the work done by international human rights organi-
zations, specifically because those are a few of the windows that we
have through the opacity.

Another thing that I would recommend to folks who want to take
a real serious view at this is the fibus, because the fibus gives, in
real time, translations of official Vietnamese Government publica-
tions, newspapers, radio statements. Those describe in very frank
terms what the limitations are, what the parameters are and what
the constraints are.

I would say that the fact that somebody is a returnee rather than
being something that opens them to persecution is, in fact, their
protection from persecution. Their status as a returnee under the
CPA and the protections that come with that are their protection
from the kind of scenarios that we are all concerned about.

Mr. SMITH. Before I ask the other panelists to respond to that
assertion, that somehow the CPA confers protected status on some-
one who might dissent or have a view contrary to the government,
I would ask them to respond, but let me say, can you state an opin-
ion one way or the other whether that person that I described, the
Catholic or the person who mav be critical of the government,
would be safe going back to Vietnam, especially if they expressed
those views in the camp? I think there is a growing documentation
being established that the Vietnamese Government knows what
goes on in the camps and who is speaking out against the govern-
ment.

Can you say that person would be safe?

Mr. HORST. In my experience, the person like that, who on the
eve of return or on the eve of a decision to return has real concerns
about what they will face wlien they go back to Vietnam, my expe-
rience is that they will express these concerns to a UNHCR rep-
resentative in the camp, in the country of first asylum. Those con-
cerns, on a case-specific basis, would be communicated to the
UNHCR office in Vietnam in advance of the person’s return, with
the simple statement, this person has requested early monitoring,
because of concerns or uncertainties they have about what they
will face.



56

At least again, through the end of 1993, in the southern half of
the country, in such cases, UNHCR was conscientiously responsive
to the request for early monitoring in an attempt to register for
such persons an early and effective presence of the international
community’s monitoring facility as a means of providing assurance
to them, and as a means of providing assurance to those around
them in the community that their status was recognized.

Mr; SMITH. Is that speculation, or do you know that that hap-
pens?

Mr. HorsT. That is my experience.

Mr. SMITE. You know of cases?

Mr. HORsT. Yes, I participated—

Mr. SMITH. How quickly was the monitoring provided from the
point when those expressions were made to a %NHCR person and
they were sent back to the country?

Mr. HorsT. I think it would depend on the location to which the
person is returncd. It would also depend on how much notice we
have via the flight manifest of the actual date on which they are
returning.

But, in such a case through the end of 1993, at least, it was very
easy for us to reach them within a period of 2 to 4 weeks. Very
easy.

q 1\'{; SMITH. Is that an ongoing monitoring, or just a one-shot
eal?

Mr. HorsT. That would be determined by the outcome of the first
finding, and by the concerns or the lack of concerns expressed by
the returnee. if there was ever a situation where I had some doubt
where I thought the person was showing real discomfort, I would
give them my card, write my Lome phone number on it, and tell
them that if they do not want to come to the office, or they do not
want to make a phone call or write a letter, to call me at home.
Only in one case did 2 person ever take advantage of that offer.

Mr. SMITH. I will ask the other members of the panel—Mr. Wolf,
do you want to jurnp in?

Mr. WorrF. I would just make one comment on——

Mr. SMITH. On the CPA protection issue?

Mr. WoLF. One comment on this point. Congressman, you have
drawn the exampic of a political or religious dgigsident who, while
they were in Vietnam, suffered persecution, imprisonment for an
expression of their political views, and then fled to Hong Kong or
another first-asylum camp.

Now, it seems to me in that situation, when the person is a polit-
ical dissident who is in Vietnam and cannot express his views with-
out being imprisoned, and when somebody who returns to Vietnam
is then placed in a position in which, if they are to express the
same views that they expressed at the same time that they fled,
it seems to me that in that type of circurastance, that person
should be recognized as a refugee at the time they were overseas,
and should not need, when they go back to Vietnam, to keep their
mouth shut in order to avoid persecution. That is just not the type
of choice that the refugee laws require that people make.

It may be that they are in a somewhat better protected status
or it may be that they are not as a result of their flight to the
camp. But, the fact is, that type of person should not be forced to
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i‘efﬁx_rr;( to Vietnam, and that is the simple point about that issue,

think.

ThMr. SMITH. Does anyone else have anything on that issue? Dr.
ang.

Dr. THANG. Yes, I would like to comment on that point regarding
protection. It seems to me that there has been an exercise 0% trying
to extrapolate from the experience, based on the group of 73,000 re-
turnees, that is, to the group of at-risk people who are still in the
camps. These people have not returned. Most of them, virtually all
of them, have not returned. So it is very hard to extrapolate, and
I do not think that any kind of extrapolation could be without
error. It would be in error.

Second, I would think that it would be unfair to expect NGO’s
to play the role of monitors. They have their primary mandates of
providing services to returnees in Vietnam and therefore, their
presence in Vietnam is very crucial and so are their sources of
funding from the UNHCR.

We should not require them to jeopardize their position by stand-
ing up and criticizing or bringing forth cases that have come to
their attention, publicly. That is exactly the same situation in the
ca(r}né)s regarding screening. There have been several dozen of
NGO’s working in the camps in the region for about 6 or 7 years,
and yet, there is not even one which has come out publicly to re-
port on corruption in screening, which is a fairly rampant phe-
nomenon in the camps, known to almost all camp workers and peo-
ple in the camps, and to even people who are not in the camps.

I do not think that they are to blame, because they are playing
their role. But, it would be unfair if we wanted to rely on them to
report on corruption in screening, or to rely on them to monitor the
quality of screening procedures. They are not equipped, they are
not trained, and they are not in a position to do that, and espe-
cially because of conflicts of interest, they are not supposed to do
that. Thank you.

Mr. SMITH. Yes, Mr. Pepin.

Mr. PEPIN. Relative to that point, I would say that we do have
an obligation, if we saw patterns of discrimination, to come for-
ward. NGO’s do not have, in my opinion, a conflict of interest, the
true conflict of interest that puts this kind of pattern of discrimina-
tion over and above any particular service program.

QOur experience would coincide with Mr. Horst in terms of in the
Delta region, we found that there were monitors who came in those
cases, within 2 to 4 weeks. That is consistent with our experience.

Mr. SMmIiTH. If they had questions about corruption, to whom
would they make a complaint, and what has been the specific expe-
rience of complaints made and action taken?

Mr. PEPIN. In our testimony, we stated we do not have direct ex-
perience with people claiming corruption. When we were in Galang,
we heard verbally that there were incidences of corruptions and
abuses of power. Those were verbally reported to UNHCR at that
time, but they were commonly known among staff at the camp at
that time. .

Mr. SMITH. Considered to be true?

Mr. PEPIN. They were undocumented.

Mr. SMITH. What did UNHCR do to investigate those?
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Mr. PEPIN. Once we passed those cases along or passed on ver-
bally that information, we stepped back and allowed UNHCR to
take the task from there. I personally do not have direct experience
with the specific steps that UNHCR took in those cases.

Mr. SMITH. We will ask UNHCR that, too, but I mean, that has
been the problem, that the ball stopped there, or the buck stopped
there, and then what was done with it? .

Mr. PEPIN. If I may add, Mr. Chairman, I think there is also an
issue of connecting, as was stated in our testimony, the linkage be-
tween supporting reintegration and maintaining support for the
73,000 people who have voluntarily returned, with screening. We
should not confuse the policy of dealing with the screening process
and the flaws in the screening process with maintaining support
for those people, because that support is essential to maintaining
whatever protection there is available and establishing them suc-
cessfully in their lives as they return. Because, many of the people
still remaining in camps may not get to resettle anywhere, and
they, too, will need support, and more support in our opinion.

Mr. SMITH. When somebody is actually back in-country, how do
theK come forward if they have a complaint in a confidential way,
without the government knowing about it, to express concern about
their welfare? Is that possible?

Mr. PEPIN. Our experience with our fluent Vietnamese-speaking
staff who have numerous occasions to meet with returnees, is inde-
pendent of any government contact.

Mr. SMITH. Is that part of the UNHCR, or is that just part of an
outreach by the NGO?

Mr. PEPIN. That is part of our loan programs and vocational
training programs. In fact, we have hired returnees from Galang,
that we know well.

Mr. SMITH. Were any of them forced to repatriate?

Mr. PEPIN. No. The majority of everyone we have dealt with has
been voluntarily repatriated. So, in those cases, we have never had
anybody come to us and make complaints that have been reported
to our staff,

Mr. SMITH. Let me ask you, and it is a sensitive question and
if you choose not to answer, I will understand, but if, for example,
Mr. Horst, you were to criticize the Government of Vietnam for its
human rights abuses, would that put your continued activity in
that country at risk?

Mr. HORsT. It is a speculative question. I could not know how to
answer it.

Mr. SMITH. Do you have a personal opinion on the human rights
situation in Vietnam?

Mr. HorsT. I think I have a personal opinion on almost every-
thing that has to do with Vietnam.

Mr. SMITH. But, you would rather not share it?

Mr. HorsT. I do not think it is relevant to the conversation here.

Mr. SMITH. I think it is entirely relevant. It is part of the prob-
lem in providing what I consider to be a whitewash of the screen-
ing process that was flawed. Many of those who oppose what the
Congress has done and what I personally have done, have turned
to organizations for which I have tremendous respect, such as, say,
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World Vision, and Save the Children, and they say it is OK, so it
must be.

" Yet, when asked directly to respond to the issue at point, the
egregious, ongoing pervasive human rights abuses of a dictatorship
in Vietnam, you fail to answer. I want that on the record, so that
when Yeop]e tell me that World Vision and other organizations that
I deeply respect are providing a kind of cover—and 1t is not unlike,
perhaps, another organization I like. The Red Cross does not take
positions, but they also do not provide that kind of cover, I do not
think, at least in a situation like this,

It is something that deeply troubles me, believe me. It is being
recited by people that I disagree with on this issue, and also have
respect for, who will immediately turn to NGO’s and say, they do
not find a problem.

Mr. HorsT. If I could, Mr. Chairman, I do not think that is a to-
tally accurate representation of what is being said here today. I
think all of the NGO’s working in Vietnam, none of us are saying,
this is the condition of human rights in Vietnam.

What we are saying is, we have been part of a technical and very
longstanding intensive issue, which is the resettlement of boat peo-
ple, culminating after 20 years and the repatriation and reintegra-
tion of most of those boat people.

If there were a policy, if there were a practice, or any systemic
evidence of persecution or harassment or returnees, with 73,000
people back, we would know it by now. We would definitely know
it by now.

Mr. SMITH. You would be speaking forcefully about it right now?

Mr. HorsT. Absolutely. I believe HCR would, as well.

Mr. SMITH. In terms of those forcibly repatriated, do you know
anything about them?

r. HORrsT. I am sorry, Mr. Chairman?

Mr. SMITH. Those who have been forcibly repatriated, do you
know anything about them?

Mr. HORST. Again, I have very limited experience, having only
visited a few cases several years ago at special request. Under my
watch ac UNHCR, we did not monitor forcibly returned people.

Mr. SMITH. When did your watch end?

Mr. HORST. The end of 1993.

Mr. SMITH. Those who are still on the ground now, what has
been their experience feeding into you and others that are part of
World Vision?

Mr. HorsT. It would be tough for me to represent that, because
although I do have——

Mr. SMITH. Well, I will make a request if that could be made a

art of the record, I would make it a part of the record. I would
Fike to know what World Vision’s experience is now, especially as
it relates to those who have been forcibly repatriated.

Mr. HorsT. 1 think in the communities in the three provinces
where World Vision is carrying out reintegration projects, there are
no forcibly returned repatriatees that I know of. And, in those com-
munities where we work, our expatriate staff deal with the whole
community of returnees, which could be dozens or hundreds of peo-
ple. We do them without the presence of any government official,
unless we request it or find it necessary.

26-598 O - 96 - 3
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I would also say, going back a few years to my time with
UNHCR, it is not necessarily correct to assume that the presence
of a local official will impair or discourage a returnee from speak-
ing their mind. My experience is, if anything, that sometimes
serves to inflame or encourage them to speak out even more; spe-
cifically, if they perceive that that local official is part of the prob-
lem, part of the difficulty that they believe they are experiencing.

Again, there are a variety of means available for any returnee
who wishes to contact UNHCR, a human rights organization, an
NGO available to them, as noted in my prepared statement.

Mr. SMITH. Let me just ask you, is it true that upon repatriation
tn Vietnam, asylum seekers have been subjected to lengthy interro-
gations in which they have been asked, among other things, to ex-
plain in detail political activities in which they were involved be-
fore their departure, and also any anti-Communist activities in the
refugee camps?

Mr. HorsT. The testimony that Dr. Thang gave in that regard
matches my own experience. I only have probably seen a half dozen
or a dozen cases like that. These were mainly people who served
in some profile in the camp, working with an NGO, working with
the human rights organization. But, I have also heard stories di-
rectly from returnees similar to those Dr. Thang gave in his testi-
mony. -

Mr. SMITH. Is that the experience of the other panelists, as well,
that it is rare or something that is done frequently?

Ms. BAKER. I have certainly come across cases like that, people
who have gone back and have written. I would just like to say
through the chair to Mr. Horst, what would be the use of having
given somebody one’s visiting card if they were in a re-education
camp or a prison? It hardly seems sufficient for monitoring some-
one who feels they may be in danger.

Mr. HorsT. I am not sure that I get the point, but in those cases
where a returnee has been in detention or in prison and attempting
to contact UNHCR, in my experience, their families did it on behalf
of them.

Ms. BAKER. Right.

Mr. SMITH. The hearing is almost over. I would just ask a couple
of final questions and then ask Mr. Davis if he has any questions,
and I hope he does.

Over a year ago, human rights groups in the United States
brought 535 egregious cases to the State Department, and I under-
stand the State brought only 48 to the UNHCR, which only re-
versed two cases.

Can any of you explain why or give any insights as to why the
Department ofy State only brought the 48 cases, and why UNHCR
had such a small number of cases they found worthy?

Mr. WoLr. Chairman Smith, I was intimately involved in that
process. The only rationale that Interaction was given from the De-
partment of State was that the cases that we had presented to
them were weak. Among the weak cases that the Department of
State had referred or had considered weak was, for instance, the
case of the person I had mentioned earlier, who had burned the
Communist flag.
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There were other cases that were equally astonishing in my view,
that the Department of State considered weak, because 1 am fairly
certain the Department of State did not have any information that
we provided. We had given them, in some cases, one case involving
somebody who was in an NEZ or a new economic zone—a Vietnam-
es&'gu]ag—-for 12 years.

e had given them another case that involved a political and re-
ligious dissident who was forced to flee Vietham after the regime
had cracked down on the anti-Communist organization in which he
was involved and arrested many of its members. So, I do not know
why the Department of State took the position that they did.

I can tell you in that one case, I asked the Department official
why that dissident’s case had been rejected, and he told me well,
in his view, any problems that this political dissident would face
upon returning to Vietnam, would be, and this is almost his lan-
guage in sum and substance, would be of his own making, since
such problems would only result from his insistence on resuming
his political activities once he went there.

I am afraid that is the attitude that reflects what has been going
on through the screening process, as well.

Dr. THaNG. May I add to this? I was also very deeply involved
in some selection of cases for submission to the ggate Department.
As a matter of fact, I think that about 95 to 98 percent of all the
cases that you just mentioned had come from the two organizations
that I had {)een affiliated with.

Those cases came in many batches. In the first batch of tough
cases, I intentionally included two special cases, just to test the
system, and those two cases involved—well, one case involved a
Buddhist monk. Both cases are very special, because they had been
granted mandate refugee status by the UNHCR. The State Depart-
ment did not know that, and the decisions had not been released.

Those two cases were not selected among the 48 cases that the
State Department submitted for the UNHCR review. When I asked
the State Department official who was in charge of the selection of
those 48 cases why those two cases had not been selected, he re-
plied that this Buddhist monk would be OK in Vietnam if he keeps
a low profile, if he does not do anything against the government’s
pelicy.

That might be true, because in any regime, even the most des-
potic regime, collaborators and those who go along with the system,
might be doing OK and some might even prosper. But, that is very
much against the spirit of refugee laws and refugee protection.
That would mean that this Buddhist monk will have to renounce
his church, which has been banned, outlawed by the government,
that this Buddhist monk will only be able to teach Buddhism ac-
cording to the version approved by the government, and that this
Buddhist monk might very well have to inform on his fellow Bud-
dhist monks, which he had refused in the first place.

I believe that there has been no clear criteria. Although I do not
want to question the intention of the State Department, I feel we
have to question their judgment in the selection of those cases.

Mr. SMITH. Mr. Lowman.

Mr. LowMAN. Yes, I would just add that I think a lot of what
has gone on in the interaction between the NGO’s and the UNHCR
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and the State Department has been essentially a bureaucracy cir-
cling its wagons when its professional judgment is challenged. Very
often, the answers that we get are that the case lacks credibility
and in general, the case lacks credibility because the existing file
does not match the new information of a new claim.

However, 1 believe in very few cases, if any, is this discrepancy
investigated, that is, to say the original file, often put together by
an untrained interrogator with an untrained interpreter, that is
the Bible. Anythin% that anybody comes along with later, if it is
not in there, well, then that is a claim that lacks credibility. I think
that has been the death of many, many of the claims that we have
put forward and cases we have put forward. e

Mr. SMITH. I thank you. Just let me ask Mr. Horst one final
question. In your interviews when you were with UNHCR and
maybe you could speak for your colleagues that do this, as well—
are there any instances where government officials or anybody re-
lated to the Government of Vietnam is there? I know you speak,
I think, fluent Vietnamese, but I mean cases where there is any
kind of contact? They are in proximity to the person that is talking,
or perhaps drivers? Are they involvedyir{ this process, at all?

Mr. HorsT. In my experience, it depends on the personality of
the particular monitoring officer, in large part. Generally, when
Kou go to a lccale, a district, for the first time, you are going to

ave probably a half dozen people with you. You will have with you
your own national staff assistant, interpreter, who is a UNHYCR
employee, who works in the UNHCR office and who is selected by
the monitoring officer and travels with them.

Mr. SMITH. With government approval? Is the Government of
Vietnam involved at all with the hiring? Do they have to give the
nod for any of these people to secure their employment?

Mr. HorsT. The Government of Vietnam at the present point in
time must authorize or endorse the hiring of all Vietnamese nation-
als who work for foreign organizations or companies.

This does not take away the right of those companies or entities
to recruit, but it simply means that the recruitment must be en-
dorsed at some point by the appropriate part of the system, which
is different for a U.N. agency than it is for a multi-national cor-
poration. ;

But, in coming to a district for the first time, you usually accu-
mulate someone from the district, and then you go to the village.
You accumulate someone from the village.

My experience is, after a half' a day or so of seeing you sit in the
house and ask the same questions to people over and over and
over, people get bored. They go outside and they smoke and they
talk or they drink tea or something.

It also depends on the predilection of that monitoring officer.
Some people like to work eight to five, and when you work eight
to five and you only want to visit cases in the city, then it is really
easy for people to tag along. One of the enjoyable and challenging
parts for me was to try to visit the most remote cases. In those
cases, people do not want to go. Even the local officials do not want
to go, and often you have to insist. Listen, I will see this case be-
fore I go back to Ho Chi Min.i City, and then reluctantly do they
get in the boat and take the walk with you.
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That really is determined more than anything by how the indi-
vidual monitoring officer who is an expatriate U.N. employee, han-
dles himself. 4

Mr. SMITH. But, the answer is yes that the government presum-
ably could know exactly what went on in the conversation between
yourself and——

Mr. HorsT. Oh, certainly, if for no other reason than there are
probably 50 to 100 neighbors crowding arcund the home.

Mr. SMITH. I am talking about part of the official framework that
has been established for this monitoring system, this pristine mon-
itoring system that is in place. As a component of that, is somebody
from the government there, on the spot, with you and your col-
leagues who are actually conducting the interviews?

Mr. Horst. The only part of the bureaucracy that we are com-
pelled or were compelled to comply with was to provide several
days’ notice about which province and which district we intended
to go to. We were not compelled to provide the names or addresses
of individual returnees to whom we wish to visit.

Mr. SMITH. But, once you were at that particular address and
meeting with that person, you would have somebody from the gov-
ernment, not absolutely always, but you

Mr. HoRsT. In practice that was not at all uncomr.on.

Mr. SMITH. You would have somebody there?

Mr. HorsrT. Correct.

Mr. SMiTH. From the government?

Mr. HorsT. Not at all uncommon,

Mr. SMITH. How is the confidentiality of someone who says, you
know, they have threatened me or they have done this or that, how
do you protect that with this rather porous process?

Mr. HoRsT. It is a porous process and we protect it with an inter-
vention. You said in your opening comments something to the ef-
fect that there is no remedy to mistreatment or harassment. I
think there is a remedy, when monitoring is intervention-related.
That means, when you are in a situation where there is clearly
some problem which is making the individual returnee uncomfort-
iable, you try to find a way to get them to express what that prob-

em is. ~

Once they have expressed that to the best of their ability, you
make the appropriate intervention, with the village people’s com-
mittee or with the district labor department or provincial labor de-
partment, or in the serious case, with the Ministry of Labor.

I want to say this, as well. When the CPA was hatched in 1989,
Vietnam’s relations with the rest of the world were much different
than they are now. There was no talk of joining an ASEAN. The
Vietnamese Army was still in Cambodia. The em%argo was 5 years
from being lifted. Normalization with the United States was 3
years away, and their view, rightly so, of the CPA and of compli-
ance with it, was one of the CPA being one of the sole means by
which the international community was going to make judgments
about Vietnam’s earnestness und commitment to joining the inter-
national community after many years of isolation.

Now, that reality has been overtaken by events of the last § or
6 years. But, what remains is the fact that it is contrary to the in-
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terests of all levels of Vietnamese officialdom to cause or perpetrate
difficulties for returnees.

The only certain results of that will be two things. If an interven-
tion is made, there will be a reaction. It will be a negative one from
a superior level of Vietnamese officialdom, where the intervention
was made.

In a worse case, it could, to some degree, endanger the reintegra-
tion assistance coming to that community or coming to that village.

Mr. SMrTH. How many interventions did you make?

Mr. HorsT. Well, let me see. I would say I probably visited 2,000
returnees, and made an intervention in maybe 200 of the cases,
100 of the cases, less than 10 percent.

Mr. SMITH. What is the followup like for the person who has your
job now for those 200 that have been—time is on the side of those
who repress. Once you are out of town, once you are gone, here in
Washington, what is the followup mechanism to ensure there is not
a postponement of the retaliation?

Mr. HorsrT. I think it would, again, turn on the particular dif-
ficulty or condition being addressed. If an informal conversation
with local officials seemed to be enough, then I would assume the
problem was over until I heard otherwise.

If it seemed something more serious, I would ensure the person
was visited again after 3 months or 6 months or a year. In a situa-
tion where it seemed that the local officials were not in a position
to be able to resolve the difficulty, whatever that was, we did not
hesitate to make contact directly with the Ministry officials based
in southern Vietnam, who were responsible for the success of the
repatriation and reintegration program.

But, again, a great deal of the onus remains upon the individual
monitoring officer, and their desire to pursue things.

Mr. SMITH. Let me just ask you one final question. Do you have
any reason to believe that those support personnel—again, hired
with the full agreement with the Government of Vietham—would
it be your professional opinion that they report to some source
within the government, whether it be the Minister of Interior or
some other Ministry about the goings on?

Mr. HorsT. I think the realities have changed on that quickly.
But, my own experience over the last 4 years is two-fold. First of
all, even now with all the openness and all the investment in Viet-
nam, all the tourism, nothing that any expatriate citizen, any for-
eign national does in Vietnam is confidential, whether it is per-
sonal or professional.

Second, I am certain that at least in the early days of the
UNHCR program, these national staff whom we selected and whom
we took with us only if we had personal confidence in them, were
required as Vietnamese nationals to make reports on the activities
of the office and the activities of the individuals.

I do not think that is new. I do not think it is_specific to UNHCR
or to any of the U.N. organizations. What it reflects is that having
foreign nationals, especially Westerners, in Vietnam and running
around the country doing things with official permission, is some-
thing ve: ' new. )

Mr. SMITH. Again, it may be the modus operandi of Communist
dictatorships, but the fact of the matter is that it compromises the
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integrity of a process which purports to protect those who speak
out against any retaliation.

Mr. HorsT. I do not believe it compromised the monitoring, and
I do not believe it has served to compromise the monitoring. My
guess would be that the lines of discussion pursued by the inter-
viewing officials, whomever they are, with the national staff would
be as much about the expatriate’s personal activities and personal
preferences as it would be about the professional endeavors.

Mr. SMITH. I thank you very much. Dr. Thang.

Dr. THANG. May I request about 30 secongs to set the record
straight on one issue previously raised by Mr. Rohrabacher, and
that relates to the case of a young woman.

It happens that I had worked on that same case in tandem with
the office of the Congressman. At that time, I got the honor to work
with Ms. Dawn Czlabia, who used to be the director at UCC and
who is now with the UNHCR.

In that case, that young woman was a victim of traumatic vio-
lence. She was raped. She was the sole survivor in her boat after
a pirate attack, and she was screened out. Thanks to the interven-
tion, and very strong intervention from Mr. Rohrabacher, the Dep-
uty Prime Minister of Thailand interviewed her, and she was
granted refugee status.

Now, she did not say that she would not go to the United States.
The real story is that her uncle in France refused to take her. How-
ever, at the same time, there were two professors at USC Irvine
who were willing to adopt her as their daughter, and they had al-
ready set aside an account for her college tuition.

However, the UNHCR, as I believe it is a bureaucratic vendetta
against the Congressman, persistently deny her resettlement to the
United States and persistently request that she go to France in-
stead. They even sent officials of Vietnam to see her parents in
Vietnam and told them that if she does not go to France, she will
have to return to Vietnam. They sent the officials in France to go
to her uncle in France, in Paris, telling him exactly the same thing.

So, finally she had to decide to go to France. The last information
that we heard from her is that after a week, she was evicted from
her uncle’s house, and she was living in the street. I would like to
fs‘et tPe record straight, just to be fair to that young woman and her
amily.

Thank you, Mr. Chairman.

Mr. SMITH. I thank you, Dr. Thang, and I want to thank our ve
distin%uished panel for their expert testimony. This hearing is ad-
ourned.

) [Whereupon, at 6:15 p.m., the subcommittees were adjourned.]
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APPENDIX

OPENING STATEMENT
OF
THE HONORABLE DOUG BEREUTER (R-NE)
CHAIRMAN, SUBCOMMITTEE ON ASIA AND THE PACIFIC

Joint Hearing on

INDOCHINESE REFUGEES:

Comprehensive Plan of Action

July 25, 1995

1 wish to thank Congressman Chris Smith, Chairman of the Subcommittee on
International Operations and Huwan Rights, for his cooperation in setting up this hearing in a
manner which will allow us to consider this difficult issue in a constructive way.

We are facing a problem -- a serious problem -- which, under current conditions, is
likely to get worse. The problems are, to some extent, unavoidable as we close down the
complex process of handling twenty years of massive outflows from Vietnam since our

departure in April of 1975.

The easy cases are done. Almost all the "screened in” Vietnamese have resettled in
the U.S. and elsewhere. Nearly two-thirds of the "screened out” have returned to Vietnam.
The 40,000 plus boat people remaining in the camps are, for the most part, ineligible for
resettlement and refuse to return to Vietnam. The first asylum countries have made it clear
they will not accept the asylum seekers permanently and they will not keep the camps open
forever. UNHCR and the other resettlement countries all agree that the CPA should end.

What concerns me so greatly is that this already explosive situation was greatly
exacerbated by the action of the House of Representatives. When we passed H.R. 1561, the
American Overseas Interests Act, after rejecting my floor amendment to strike language in
the bill on Indochinese refugees, the House by its actions irresponsibly stoked the fires.

In my view, this legislation turns U.S. refugee and immigration policy on its head and
undercuts the United Nations High Commissioner for Refugees. Moreover, since the
passage of this legislation we have seer: ample evidence that what the House did through the
passage of H.R. 1561 and the rejection of my floor amendment is predictably posing serious
dangers for the asylum seckers themselves. The possibility of massive rescreening in the
refugee camps has given thousands of boat people false hope of resettlement in the U.S.,
resulting in violence in the camps, stopping a successful voluntary repatriation program and
possibly prompting a new boat exodus from Vietnam.
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Page 2

As T see it, the issue before us today is simply stated. How do we convince the
40,000 plus asylum seekers, who have been determined to have no Jegitimate claim to
refugee status, to return voluntarily to Vietnam? 1 would hope that each and every witness
today will suggest ways to resuscitate voluntary repatriation of the screened out. For the
sake of the asylum seekers remaining in the camps, [ hope you can suggest practical and
human solutions. As I have told some of you privately, I do not intend to seek a leadership
role in devising a U.S. strategy for resolving this problem, but, at the same time, I certainly
will not stand in the way of your efforts to do so.
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OPENING STATEMENT OF
THE HONORABLE TOM LANTOS
SUBCOMMITTEE ON INTERNATIONAL OPERATIONS
AND HUMAN RIGHTS
JULY 25, 1995
I want to thank my friend Chris Smith for bolding this important hearing.
Concern for the remaining Indochinese boat people in detention camps in South

East Asia is widespread. Just as widespread, however, is concern for maintaining

the integrity of borders and the asylum process.

Given the exponential increase in refugee flows in recent years, the international
community is striving to come up with rew ways of preventing the warfare,
poverty, and natural disasters that often trigger these mass migrations as well as
new ways of coping humanely and effectively with those huranitarian crises they

are unable to prevent.

The plight of the Indochinese boat people has been with us for twenty years now.
It is a thorn in the side of the countries of first asylum, such as Hong Kong and
Thailand, and a bitter fate for those who have languished for years in detention.
In 1989, fifty nations joined together in the Comprehensive Plan of Action which
screened the camp populations to determine who was eligible for resettlement

abroad and also organized and monitored the repatriation of those who were
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judged ineligible. Under the CPA process, 80,000 detainees were resettled,
including 30,000 in the United States, and 72,00 Vietnamese and 25,000 Laotians
have been voluntarily repatriated. Let me add that total Vietnamese immigration

to the United Stotes over the course cf the past twenty years exceeds one million.

The CPA was an honest attempt by the international community to reach a fair,
humane solution that balanced the desire of the host countries to attain the orderly
return of individuals who had illegally entered their countries with the moral
obligation of providing the detainees with a chance to apply for asylum in

countries willing to accept boat people.

Most participants and observers of the CPA process think it has been successful,
and this includes the monitoring of returnees. In Vietnam and Laos, the UN High
Commissioner for Refugees; foreign embassies, including the U.S. embassy; and
American and other non-governmental organizations monitor the Government’s
treatment of the repatriated boat people. These groups largely agree that

monitored repatriation is working.

Good international cooperation has been the foundation of the whole process, and,

as the CPA draws to a close, I worry that Chairman Smith’s legislation will
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unintentionally create vast problems by, one, raising false hopes in the remaining
detainees that if they hold out a little longer, they will be resettled in the United
States, and, two, by deeply offending and angering the other nations party to the
CPA, who view the legislation as a unilateral change of the agreed upon

procedures at the last minute by the United States.

Some here today will probably say that the right course of action would be to junk
the CPA and start from scratch in order to find a system that does justice to our
former allies, who are wasting their lives away in the squalor of the camps.
Indeed, the perception of many in this body and the general American public is
that the detainees are our former allies, whom we have cruelly abandoned to their
fates. The truth, -however, is far mere complicated: for example, 60% of the
population in the camps in Hong Kong are North Vietnamese, and they have been

properly determined to be ineligible for resettlement.

Do we really want to give carte blanche to the North Vietnamese? If not, then it
might be wise to think twice about implementing the Smith legislation. Moreover,
the legislation has already led to greater unrest in the camps in Hong Kong, and

it could lead to the complete breakdown of the entire CPA process.
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Unless we are prepared to grant asylum to the remaining 50,000 (43,000

Vietnamese and 7,000 Laotians) camp residents, I think it would be a mistake to
repudiate the CPA process. It will inevitably result in more suffering for the .
remaining camp populations and further difficulties for the countries of first
asylum, which have clearly indicated they are not willing to allow the boat people
to stay. The host countries could resort to brutal involuntary repatriations of the
kind the Thais conducted with Cambodians a few years ago. This is in nobody’s
interest, and I would ask that as we consider today how best to resolve the plight

of the boat people, we keep this frightening scenario in mind.
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JULY 25, 1995
STATEMENT OF CONGRESSMAN TOM DAVIS BEFORE THE JOINT HEARING OF THE
HOUSE COMMITTEE ON INTERNATIONAL RELATIONS' SUBCOMMITTEES ON ASIA
AND THE PACIFIC AND INTERNATIONAL OPERATIONS AND HUMAN RIGHTS

THE REFUGEE SITUATION IN INDOCHINA

Thank you Chairman Bereuter and Chairman Smith for holding this important hearing and
for allowing me to sit with your subcommittees to discuss the refugee situation in southeast Asia
I would also like to thank Chairman Gilman of the full International Relations Committee for his
leadership in the area of refugee assistance. I wrote a letter to Chairman Gilman earlier this year
requesting these hearings and I appreciate the Committee's willingness to address this difficult

issue in a timely fashion

Along with Congressman Jin Moran, T represent an area in Northern Virginia which is
home to many thousands of Vietnamese refugees who have come to this country to seek freedom
and security Unfortunately, many of \hese new Virginians are separated from family and loved
ones who remain in the refugee camps in Hong Kong, the Phillipines, and southeast Asia [ have
received numerous reports from my constituents which provide credible evidence that these
refugee camps are overwhelmed by corruption and mismanagement 1 am concerned that
corruption is tainting the refugee screening process conducted by the United Nations High
Commissioner for Refugees (UNHCR) and funded by the United States A completely fair and

conscientious screening process is necessary to avoid the tiagic consequences of repatriating

genuine refugees to Vietnam.

[ look forward to participating in today’s hearing, as well as Thursday's hearing before



74

Chairman Smith's subcommittee, in order to learn more about the conditions at these camps and
tc discuss the need for more aggressive U S policy to guarantee that victims of political and

religious persecution receive the fair treatment that they deserve.
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o Congressman Steve Gunderson
Statement for the Record
Committee on International Relations
Subcommiittee on International Operations and Human Rights

Assessment of the Comprehensive Plan of Action

August 2, 1995

Mr. Chairman, on behalf of several thousand Hmong in western Wisconsin, I would
like to thank you for holding this hearing on the performance of the Comprehensive Plan of
Action (CPA). Although negotiated with good intentions, the CPA has been executed in a
way which has denied the rights of many deserving refugees. As a result, we have delayed
resolving the refugee problem Lhrotvxghout Southeast Asia.

I have prepared this statement to provide evidence of how the CPA has operated with
respect to one special group of Southeast Asian Refugees: Hmong refugees in Thailand.
They are special both because they served with us in the Vietnam War and because many
have come to live in my Wisconsin district. Many of my constituents have relatives which
are still in Thai refugee camps. 1 have heard often from them regarding the conditions their
relatives face in the camps and the tragedies they faced upon return to Laos. Unfortunately,
in the name of voluntary repatriation, certain refugees were put in prison to "encourage"
other refugees in the camp to return to Laos. Other refugees were told they could not go to
a third country even though they were screened-in and eligible to return. Yet others were
encouraged to pay bribes to Thai officials so they could join.their relatives in the United

States.
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Mr. Chairman, between Decernber 28, 1994, and January 2, 1995, a member of my
staff participated in an independent fact-finding mission during which some of these abuses
were investigated. I would like to describe one of the most egregious cases of abuse in
Thailand under the CPA and one which continues to this day. It involves six Hmong who
were residents of the Ban Napho repatriation camp in Northern Thailand and imprisoned for

their opposition to forced repatriation.

The Six Prisoners

On September 16, 1994, my staff received a copy of a petition signed by thousands of
Hmong at the Ban Napho camp expressing their desire to come to the United States or to
stay in Thailand. The petition was organized by six senior Hmong camp leaders: Xay Hua
Yang, Kham Pham, Tong Xee Yang, Vang Bee, Fai Yee Xiong, and Blia Thai Xicng. The
last two of which have relatives in my congressional district. On S;ptember 19, 1994, the
six were arrested at Ban Napho camp. On December 31, 1994, the fact-finding delegation
visited the six in the Suan Phlu immigration prison and questioned them about how they were
imprisoned.

Three of tiie six were told that staff from the United Nations High Commissioner for
Refugees (UNHCR) wanted to meet with them and were waiting for them at the camp
commander’s office. When they arrived at the office, officials from the Thai Ministry of the
Interior were waiting with the UNHCR staff and took them away in a car to Bangkok. The
other three leaders were told by officials from the Thai Ministry of the Interior that the

governor of Nakhom Phanom province (in which the camp is located) wanted to meet with

B
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them at the gate at the front of the camp. When they reached the front gate, they too were

taken by car to Bangkok where they were imprisoned in the Suan Phlu immigration prison.

Coerced "Voluntary" Repatriation

The six indicated that they were imprisoned because of their opposition to the
pressure the camp ofﬁcialé put on the refugees to return to Laos. The six indicated that
camp commanders cut food and wates rations, imprisoned and forced most camp residents in _
an inner-perimeter section and cut them off from nearly all outside contaci. The six had
organized the petition to call attention to the widespread opposition to repatriation. The U.S.
Embassy acknowledged that the six were imprisoned to prevent the repatriation program
from ending. On October 3, 1994, Edward H. Wilkinson, Counselor of the U.S. Embassy
in Thailand for Refugee Affairs, noted in a letter to the Lao Human Rights Council that the
six "had been moved" to Suan Phlu to prevent them frorﬁ protesting. The letter indicated
that the six would remain in prison until "until they sign[ed] up voluntarily to return to
Laos." The letter also indicated that the Thai Ministry of the Interior wouid imprison others

. if they were "perceived to be creating obstacles to voluntary repatriation.”

In essence, the U.S. Embassy affirmed the Thai government’s treaiment of the six
Hmong prisoners. If repatriation wa: occurring voluntarily, then people should not have
been afraid to return to Laos. Instead, the Embassy’s letter noted that the six would remain
in érison until the coercion inherent in confinement forced them to sign the papers to return
to Laos. This is not voluntary repatriation. At a minimum it is intimidation by restraint.

During the fall of 1994, my office had heard through third partics that the six were
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not receiving adequate medical care and perhaps insufficient nutrition. To express our
concerns, Representatives Gilman, Leach and I sent a2 letter to Ruprecht von Arnim,
Representative of the UNHCR in Bangkok on November 22, 1994. The letter asked that the
UNHCR send back a picture of the six with a current edition of the Bangkok Post to ensure
that all were still there and were in good health. On December 7, 1994, Mr. Arnim replied,
contending that the six were continually monitored by full-time UNHCR personnel at Suan
Phlu. He stated that the six "are in good health and are receiving preferential treatment,
including English classes. They are only complaining of boredom."

The hot, cramped conditions of the immigration prison would have convinced most
people to leave as soon as the opportunity arose. When the members of the fact-finding
delegation interviewed the six on December 31, 1994, they found them in one of the smaller
holding cells, containing 18 people. The celi consisted of a arge open area with a concrete
floor and a toilet area in the rear. Those in the cell slept either directly on the concrete floor
or on a towel or sheet placed on the floor. For food they were given two meals a day,
consisting of rice and bamboo.

Although there had been unofficial reports that one of the six had decided to return to
Laos, all six were in the cell. The refugees indicated that they had only been out of the cell
once when a Thai official they knew from Ban Napho. The six said that they had never been
visited by U.S. Embassy Officials, a typical courtesy, and that they had only been visited
once by UNHCR officials. The Thai MOI had visited them four times, each time to ask the
six to sign the paperwork to voluntarily return to Laos. When the men refused, the MOI

officials would often state that the Hmcng remaining in Ban Napho were signing up to go
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back to Laos and would ask how long the six wanted to stay in prison. The six stated that
they had never been offered or had participated in English classes while in prison

The six complained about the physical conditions in the prison. By the time the
delegation visited the six, they had been in prison for over three months. One complained of
having a fever and two had ulcers. They had not been visited by a doctor and asked for
medical care. They were not permitted to go outside to exercise and complained

generally about atrophy.

Conclusion

Mr. Chairman, shortly after the delegation met with the six prisoners, they were
moved to a high security repatriation camp called Sikhiu. We have learned that while their
living conditions have improved, they are- still in danger of being forced back to faos. It is
clear that the CPA was not intended to imprison people in order to éonvince them that they
want to go back to their country of origin. It is also clear that it is wrong to allow an
organization like the UNHCR to cover up the problems with this refugee program to save
political face. Obviously, there is much that can still be done to ensure that the remaining
refugees are afforded just treatme.t. B

In Thailand, there are a small number of screened-in refugees that have not been
repatriated. I ask you, Mr. Chairman, and other members of the Committee, to continue to
work closely, yet firmly with the State Department. We must ensure that the six and the

remaining screened-in refugees have a chance to live out the rest of their lives in peace away

from the threats and coercion: of camps and prisons.
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Mr. Bereuter, Mr. Smith and members of the committee, I
welcome this opportunity to be here this afternoon to discuss
with you where we stand and the concerns we face with regard to
the Comprehensive Plan of Action for Indochinese Refugees
(CPA). I look forward to your questions because I believe it
is only when all our concerns are on the table that we can most
effectively move forward together.

The CPA and Vietnamese

Since it has been the object of some attention and
criticism in recent weeks, if you will permit me, I would like
to review how the CPA came about and what has happened over the
last six years. As you will recall, in the late 1980's large
numbers of boat people continued to leave Vietnam and land on
the beaches of first asylum countries in Southeast Asia and
Hong Kong. That is, the lucky ones arrived on the beaches. We
know that thousands of others suffered indescribably at the
hands of pirates or drowned and starved en route. The flow of
people was such that some first-asylum countries were stopping
the boat people from landing, leading to further tragedies.

It was in this situation that the international community
agreed that something had to be done to save lives and stem the
flow of people from Vietnam. That something was the CPA which
was agreed upon in 1989. As a result of the CPA, first-asylum
countries of Thailand, Malaysia, Indonesia, the Philippines,
and Hong Kong agreed to allow the boat people to land and, in
turn, the international community agreed to the institution of
a screening process to try to determine who were true refugees
fleeing persecution and who were not.

Another aspect of the CPA, which we often forget, was the
great expansion of the Orderly Departure Program (ODP) from
Vietnam, which provided a safe alternative to flight by sea for
those who were eligible for refugee status or some other form
of legal emigration. Pursuant to tihe CPA, ihe United States
negotiated a bilateral agreement with Vietnam to provide for
the safe emigration from Vietnam through ODP of the tens of
thousands of Vietnamese who had been released from reeducation
camps, in addition to Amerasian and family reunion cases.
Since its inception, more than 400,000 Vietnamese have been
res2ttled in the U.S. under the ODP.

The CPA has generally worked. Most first asylum
governments that were parties to the CPA sustained their
commitments to permit boat people to land. Since the beginning
of screening under the CPA, more than 120,000 Vietnamese have
been screened, of whom 33,000 people have been found to be true
refugees and resettled. The United States alone has resettled
almost 13,000 of this number. During the same period, more
than 72,000 persons have returned voluntarily to Vietnam.
(Since 1975, the United States has resettled aliost one million
Vietnamese.) Resettlement in the U.S. is the end of a process
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for each asylum seeker who must first be screened in by the
first-asylum screening team and then pass an individual
interview with an officer of the U.S. Immigration and
Naturalization Service as required by U.S. law.

The combination of the orderly departure program from
Vietnam and the screening process in first asylum countries has
led, during the last several years, to a virtual end of flight
by sea from Vietnam. Thousands of people are alive today
because of the CPA. Tens of thousands of others are now
resettled in the U.S., and other countries because of the CPA.

The screening process has been completed. Approximately
40,000 Vietnamese remain in first asylum camps in the region,
more than half of them in Hong Kong. Most of the 40,000 have
been found ineligible for refugee status and, under the terms
or the CPA, must return to Vietnam. Has the screening process
been perfect? No. Has it generally been fair and in
accordance with internationally recognized standards? Yes. We
believe it has been. What is the fate awaiting those who
return? The experience of the 72,000 who have already returned
indicates that returnees will not be persecuted, but they will
face the same challenges, chances and difficulties faced by
millions of their fellow citizens.

Who has done the screening? Under the CPA, screening it
first and foremost the responsibility of the first-asylum
countries. This fact should not be forgotten as we discuss the

- screening process. UNHCR had the responsibility to advise and
assist host-government screening teams, and to try to
establish, as much as possible, uniform screening criteria.

The Government of Vietnam has made a commitment to the
international community under the CPA that there will be no
reprisals against the returnees. For six years now it has kept
to that commitment.

Those who return are monitored by eight Vietnamese-speaking
expatriate employees of UNHCR who visit returnees throughout
the country. They are also monitored by others, such as
representatives of the British Embassy. They receive $290 to
help them start their lives again. The United States has
provided, over the last three years, more than $8 million in
assistance to returnees through four U.S. non-governmental
organizations (NGOs). These NGOs have American staff dealing
with and visiting returnees all cver Vietnam. All of these
present and probing eyes have not detected any pattern or
practice of persecution of those who have returned.

At a time when Vietnam is becoming a full member of ASEAN,
when it is aggygressively seeking foreign investment, and when it
is preparing to begin a new and positive relationship with the
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U.S. in the wake of the recent establishment of full diplomatic
relations, we firmly believe that Vietnam has a compelling
interest in keeping its word on the treatment of returnees.

The CPA, then, has been a success in many ways -- in saving
lives and in serving as a model of international humanitarian
cooperation. The Sixth CPA Steering committee in March this
year agreed that the end of 1995 would be a target for
completion of work under the CPA in first asylum ccuntries.
Rapidly declini.,g voluntary repatriation rates, which may in
part be due to hopes of direct U.S. resettlement from the camps
as suggested in CPA-related provisions of the House foreign
affairs authorization bill have made it increasingly unlikely
this target can be achieved.

Voluntary repatriation of the screened out always has been
the goal of the CPA. Now hundreds of people who had signed up
to return voluntarily to Vietnam have withdrawn their
applications and new voluntary repatriation registrations have
virtually ended. We are deeply concerned about unrealistic
expectations of direct resettlement from first asylum camps for
those who have been deemed not to be refugees. We believe that
such expectations threaten to condemn those in the camps to a
further period of suffering in lives that have already been put
on hold for too long.

The expectations are unrealistic, we believe, because the
first asylum countries have said they are committed to the
implementation of the CPA and will not allow a rescreening in
the camps. From their perspective, the CPA has been the answer
to a major humanitarian and political challenge. The
expectations are also unrealistic because in the best of
circumstances, only a limited number of those in the camps
would likely be encompassed within the CPA legislation that is
part of the House bill. 1In the end, we would likely be back to
where we were before the intrcoduction of the legislation.

Finally, we are concerned about the effect upon Vietnamese
in Vietnam of direct resettlement from first asylum countries
of those deemed not to be refugees. Just as refugee screening
and return on non-refugees has resulted in great reductions in
boat flows, the abandonment of this principle could conceivably
invite a new and dangerous exodus.

Given all this, where do we go from here? First of all, I
believe that all of us, those who support the proposed
legislation affecting the CPA and those who oppose it, want to
do what is best for those in the camps. We respect the
interest and the humanitarian commitments of the Chairpersons
and Ranking Minority members of both these Subcommittees and
your views have certainly informed our deliberations. Like
you, we want the CPA to end in the most humane and fairest way
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possible and always have. We do not put a deadline on the
pursuit of fairness and ]USthO The CPA still permits review
of cases where additional info.mation may indicate that an
initial screening decision was wrong. UNHCR has looked into
allegat1ons that corruption and 1mpropr1ety might have heen .
involved in a small number of screen1ng decisions and, we
understand, the results of this review has been given to the
committees.

The United States is firmly committed tc the integrity of
the CPA and to the principle that there can be no resettlement
of non-refugees directly from first-asylum camps. Our policy
has been and continues to be clear: those who have been deemed
not to be refugees pursuant to CPA procedures would return home
to Vietnam.

At the same time, we are prepared to address concerns about
those in the camps who, while they were not deemed to be
refugees, might nonetheless be of special humanitarian interest
to the U.S. As we consider this issue, we are also eager to
find creative means to further encourage the voluntary return
process.

For each of these reasons, we are discussing with our CPA
partners, and would be prepared to support, a proposal to
provide opportunities for resettlement interviews upon return
to those now in the camps who agree to return to their homes
voluntarily. The exact details of this proposal would be
determined, in part, as a result of consultations with those
governments whose cooperation would be required for its
successful implementation.

Let me stress again that any such program would have to be
consistent with CPA principles and would thus re.uire that the
applicant first return home.

We plan to do all we can, with the support of our
international partners, to bring the CPA to a just conclusion,
We believe the best way to do this is to support the unanimous
agreement of the Sixth CPA Steering Committee to move forward
in support of voluntary repatriation as the preferred method of
return for the screened-out. 7Tt is only with this clear
message that we can hope to end the confusion and uncertainty
in the camps and allow people to act on self-interest rather
than false hope.

The Lao/Hmong in Thajland
I would now like to address the question of the Lao/Hmong
refugees in Thailand, the other group of people covered ‘under

the CPA for whom we have an equally important responsibility.
While the Hmong are part of the CPA, there is a distinct
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difference between the situation of the Hmong and the
Vietnamese. The Hmong now In Thailand are, in the main, people
who are recognized as refugees by virtue of the fact that they
fled their country and arrived in Thailand before Thailand
began basing refugee status on individual interviews in 1985.
The majority of Vieitnamese, on the other hand, have been
determined through a comprehensive screening process not to be
refugees.

The United States has admitted some 126,000 Hmong and other
Lao Highlanders to the United States since 1975. There remain
approximately 7,000 Hmong refugees in camps in Thailand and the
United States is prepared to accept for resettlement as many as
are eligible under our law. The complicating factor with
regard to the Hmong is that many originally indicated to Thai
authorities that they wished to return to Laos and this
decision was considered firm at the time. In fact, more than
22,000 have returned from Thailand and others continue to do
so, starting new lives with the assistance of UNHCR and
programs the U.S. supports both bilaterally and through UNHCR.

In view of the end-0f-1995 target date for ending the CPA
established by the Steering Committee, and considering the fact
that this reality may have caused some Hmong refugees to change
their minds about return to Laos, we are involved in ongoing
discussions with the Royal Thai Government about the
possibility of allowing Hmong refugees access one last time to
resettlement in the U.S. While the timing of such access,
which we support, remains the prerogative of the Thai
Government, and the current Thai policy of promoting voluntary
repatriation is consistent with international refugee standards
and principles, we expect the issue will remain the subject of
our constructive dialogue with the Thai on refugee issues.

Conclusion

I would like to conclude by noting ajain that we fully
support the CPA as it affects both the Vietnamese and
Lao/Hmong. We believe the CPA has accomplished a great deal
that is good, and has been a humane and effective channel
through which the United States and the international

community, with the vital assistance of UNHCR, has sought to
resolve the final tragic legacies of the war in Indochina.
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applications of Vietnamese boat people in Hong Kong.
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Mr. Chairman and members of the Subcommittee:

Thank you for the opportunity to present my views concerning
the continuing plight of the Vietnamese boat people in Southeast
Asia and Hong Kong.

Six years ago, the Comprehensive Plan of Action ("CPA") was
adopted at a U.N. spconsored conference in Geneva to respond to
the persisteunt and accellerating flow of Indochinese refugees.
Accepting the view that a significant portion, if not a majority,
of Vietnamese boat people were economic migrants, the CPA called
for "the establishment of a consistent region-wide refugee status
determination process" to identify on an individual basis which
of the boat people were political refugees and which were not.

Under the CPA, those determined to be refugees ("screened-
in") are permitted to resettle abroad. Those determined to be
non-refugees ("screened-out") are "encouraged" to return to
Vietnam voluntarily. If they do not opt for such voluntary
return, they are detained indefinitely pending their eventual
deportation to Vietnam. The success of the CPA depended from the
outset on the ability of the region-wide screening process to

identify "genuine" refugees with an acceptable degree of
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accuracy. As Thorvald Stoltenberg, the former High Commissioner
of the United Nations High Commission for Refugees ("UNHCR") put
it, "the purpose of the CPA is to provide settlement for those
who are refugees and repatriation for those who are not. This is
proper and in accordance with international practice gnly if the
screéning process is fair and credible."

The difficulty was that from the outset Hong Kong and the
other/first asylum states viewed the purpose of the screening
process as being to discourage the flow of boat people from
Vietnam, rather than to identify which of the boat people were
entitled to international protection. Indeed, before the
initiation of screening, Hong Kong officials confidently
predicted that only ten percent of the Vietnamese population were
likely to be screened in under the new procedures. And, in fact,
after the initiation of screening, the ten percent target was met
with alarming frequency. This was not a mere coincidence. The
prophecy was a self-fulfilling one. 1In view of such attitudzs
toward screening, it should not be surprising that immigration
officers in each of the five first asylum states frequently and
erroneously denied compelling claims to refugee status, both by
accident and by design.

' Every independent human rights organization that has
reviewed the screening procedures, including Amnesty
International, Asia Watch and the Lawyers Committee for Human
Rights, has concluded that they were critically flawed. Among

the list of defects reported by these organizations are

DC952040.003
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inadequate notice before scheduled interviews, denial of pbasic
information about the screening process, denial of the right to
legal representation, biased and iacompetenc immigration
officers, incompetent and poorly trained interpreters, failure to
provide an accurate interview record and failure to inform
asylum-seekers of the reasons for the denial of their claims
prior to appeal.

while the human rights groups have uniformly condemned the
screening process, the UNHCR has inexplicably defended its
integrity and fairness. Similarly, the Department of State,
though it is fully appraised of the flaws that plagued screening,
continues to represent to this Committee, to this Congress and to
the American public that the screening was fair and was
implemented in a humanitarian spirit. This is shameful.

Mr. Chairman, my testimony today is from personal knowledge.
In January 1990, while I was visiting Hong Kong on an unrelated
personal matter, I made my first trip to the deteantion camps in
which the Vietnamese boat pecple are housed. I spent the next
three months observing the implementation of the screening
procedures from inside the camps. I personally interviewed
dozens of screened-out boat people, sometimes spending more than
ten hours with a single individual. In many cases, I was able to
compare the information obtained through my interviews with the
actual files and opinions prepared by the local immigration
officers assigned to those cases. I wag so appalled by what I

found that when I returned to the United States, I co-founded
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LAVAS, an organization whose mission it is to provide free légal‘
assistance to Vietnamese asylum-seekers in Southeast Asia. I
have since visited detention camps in each of the first aéylum
states, interviewed literally hundreds of Vietnamese boat people
and discovered the sawe problems with the screening process
everywhere I went. Based on my review of the evidence, it is my
unqualified opinion that the State Department's description of
the screening procedures is grossly inaccurate and that, in
reality, tﬁe process was a mockery of justice.

This Committee need not take my word for this. Let me read
just a few representative examples taken from actual opinions of
the Immigration Department of Hong Kong.

. HK1 burned the communist flag during the 7Tet
celebration in 1988 in protest of the maltreatment that
he aund his family had suffered at the hands of the
communist regime for more than three decades. For
this, he was severely and repeatedly tortured. Upon
attempting to explain this story to a Hong Kong
immigration officer, he was cut off and told that it
wag not relevant. The officer than denied HK1's claim
beczuse it was "oR®ioUs™ that he fled Vietnam
"exclusively for economic considerations." As there
was nothing about the flag burning incident in the
record, it was not believed by the Review Board. More
telling, however, is the Review Board's conclusion that
even if the incident did happen "it was an admitted
criminal offence and his resultant punishment did not
amcrnt to persecution.”

. After witnessing communist atrocities at Hue, HK2
surrendered to the Army of the Republic of Vietnam
("ARVN") and then served with both the ARVN and the
U.S. Army's 101st Airborne Division. After the
communist takeover of South Vietnam, he was imprisoned
in re-education camps for nine years before bad health
compelled his release. The Hong Kong Review Board
denied his claim, stating that "the reason for his
sentence was the serious and treacherous nature—of-hig™
action in surrendering to the enemy and fighting with
them in time of war. An offence of this nature does

DC952040.003
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not bring him within the Convention and Protocol on the
Status of Refugees." I should add that ultimately,
after an extraordinary personal appeal to Madam Ogada,
the UNHCR granted HK2 refugee gtatus under its own
mandate, but only after such protection had been
refused by the UNHCR Office in Hong Kong. '

HK3 is, in the words of the Hong Kong Review Board, "A
former ARVN goldier who, with family, was sent to an
NEZ [New Economic Zone) which he left in 1980 without
permission due to illness and so was deprived of his ho
Khau [family registration card). He organised an
illegal escape attempt and sentenced to a total of four
years' imprisonment. . . This VBP [Vietnamese boat
person] suffered no persecution as his forced move to
an NEZ was an obligation under a Vietnamese national
policy with (sic) applies to many citizens, and his
imprisonment was for a criminal offence.” I should
pause to note that while the Review Board describes
forced movement to the NEZ as a national policy of
general application, it was, in reality, primarily a
policy to control and punish the families of those
associated with the U.S. presence in Vietnam by sending
them to barren, malaria and mine infested areas located
deep in the heart of the jungle where they were to
build "a new life."

The Review Board denied the case of HK4, a Vietnauese
boat person who organized a petition to prevent the
destruction of a Buddhist temple, because "the
Applicant said that he dare not take part in the work
of destroying the temple. His statement dare not
emphasized his superstition, he did not say he would
not destroy the temple. The authorities tried tc
arrest him as he was one of the organizers of the
petition. Afraid of the consequences, he ran away, hid
himself to avoid being arrested and fled his homeland
later with his family . . . ([T]hese reascns do not fall
within the criteria of the [Refugee] Convention."

As the following opinions from the Immigration Department of

the Philippines illustrate, the screening decisicn were no better

there than they were in Hong Kong.
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In the case of P1, the immigration officer wrote that
the following facts had been established: "That
applicant's father was associated with the past regime
and soldier of the South Vietnamese Army. That after
the fall of Saigon they were sent to the NEZ. That
their property was confiscated by the government. That
his education holted (sic) by the new regime. That his
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economic welil-being became miserable because of
rescriction (sic) imposed by the communist government
upon the applicant. He was denied the opportunity to
continue his studies. In obtaining the facts of this
cage, [it is) clear(] that applicant herein has not
satisfy (sic) the requirement imposed by the . . . 1951
Geneva Convention."

The Philippine immigration officer denied P2's case
because "the difficulties that the applicant had gone

through like his being reeducated, his going to the NEZ

003

and the confiscation of his house are just consequences
of the change in government" and "didn't lead to
consequences of (sic) substantially prejudicial
nature."

The claim of P3 was denied because "his difficulties
{including a year in detention] only started when he
was involved in an (sic) anti-communist activities. He
was closely watched and monitored after that, but this
could not be a form of persecution. It's but normal
for every state to monitor the activities of violators,
in the exercise of police power, to avonid repetition of
similar offense."

The opinion in P4's case reflects that she was sexually
abused after being arrested for pubilicizing a ceremony
to celebrate the canonization of 114 Vietnamese martyrs
by the Catholic Church. The officer denied her case on
the ground that such gexual abuse "is a criminal
offense committed by said police officers. She could
have filed a case against them. The alleged

"molest (at.ion] " happened in 1988 where (sic) judicial
system in Vietnam is (sic) already at work."

The file in P5's case reads as follows: PS5 "was denied
admission to school because her family is capitalist.
This would appear a3 a deprivation of her opportunity
to study because of being (sic) a member of a certain
social group. But given her family background it would
seem that even if she was allowed to continue her
studieg, she would not be able to finish it because her
family is not well-off because her father's business
was confiscated. Her brother left Vietnam because ne
wanted to continue his studies. Both of them are
merely seeeking greener pastures."

Finally, in the case of P6, the record of the
immigration officer states that as a former soldier he
was re-educated for six months in 1975 and "his father
was killed by the communists with no reason at all."
Nevertheless, the officer denied P6's claim on the
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ground that he could not establish "a well-grounded
fear that he will be killed in Vietnam.

These cases are typlcal of the logic (or lack thereof) employed
in the denial of literally thousands of refugee claims in Hong
Kong and the Philippines.

Even in those rare cases where the refugee criteria of the
1951 Convention appear on the face of the opinion to have been
correctly applied, it is impossible to have confidence in the
accuracy of the decision because the factual record upon which it
is based has no integrity. Indeed, the records of the
immigration interviews in Hong Kong that I have reviewed read
more like an exercise in creative writing (and a poor one at
that) that an accurate transcription of an adjudicative hearing.
When I have read back the notations of the immigration officers
to asylum applicants, their reactions typically have been ones of
genuine astonishment, anger and frustration. Reviewing the
immigration record with asylum-seekers line by line, one
discovers patently obvious errors in transcription, responses
twisted or distorted to weaken the applicants' persecution
claims, and answers recorded to questions that were never asked.

In many cases, the files themselves betray the bias of thosge
who prepared them. Indeed, many of the comments in the files of
the immigration officers are incredible on their face. For
instance, in one case in which the applicant and his family had
peen forcible relocated to an NEZ in the jungles of Dac Lac, the
immigration officer wrote that he was not denied the right to

education because he admitted that he could "go to college" in
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the NEZ. In another case, the immigration officer wrote that the
applicant stated that his father "was not required to do labour
work:rwhen he was sent to re-education camp. In many other cases
involving families with intimate ties to thé former South
Vietnamese military who suffered severe forms of discrimination,
the record simply reads that "the family situation did not change
after 1975." Though it is a historical fact that the children of
many former ARVN soldiers were denied educational opportunities
in the years after the fall of Saigon, it is often recvorded in
the immigration files that such children "quit" school because
they "did not like to study."

Comments such as these are pervasive. Moreover, there are
glaring and suspect similarities among the files of those who
have been denied refugee status. For example, if one is to
believe what is recorded in the filee, the vast majority of
screened-out asylum-seeker in Hong Kong who were interviewed in
1988 and 1989 stated that they left Vietnam for "a better living
overseas" and that thev refused to return because they were
"afraid of being punished for [their] illegal departure.”

The records of the status determination process in Hong fong
and the Philippines speak for themselves. Unfortunately,
virtually no such records are available from the other three
first asylum states -- Malaysia, Indonesia and Thailand. The
governments of those countries were clever enough not to issue
written decisions explaining the basis for the denial of claims

by their respective immigration departments. Based on extensive
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interview: with asylum-seekers, however, there is every reason to
view UNHCR's insistence that the screening was fair in these
countries with profound skepticism. 1Indeed, in Thailand and
’gndgngsia it appears that the screening process wao even more
unjust than it was in Hong Kong and the Philippines. 1In
Indonesia, for instance, the UNHCR has verified reports of
widespread corruption involving immigration officers who extorted
bribes and sexual favors in exchange for positive screening
results. In Thailand, where there are also reports of widespread
corruption,the UNHCR's ability to provide professional and
independent oversight was severely compromised by a requirement
that almost all UNHCR's legal consultants be hired locally.

In an effort to remedy some of the egregious errors in the
screening process, the CPA working group of Interaction (a joint
affiliation of U.S. non-governmental organizations engaged in
international programs) persuaded the State Department to review
the cases of some 550 asylum-seekers who Interaction had reason
to believe were genuine refugees that had been wrongly screened
out. Based on the information provided by Interaction, the State
Department concluded that the vast majority of the cases were
weak and recommended that the UNHCR extend its protection mandate
in favor of just 48 of the 550 cases. Of these 48 cases, the
UNHCR reported that 12 had previously been recognized as refugees
upon appeal and granted mandate protection in only two of the

remaining 36 cases.
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Interaction was extremely disappointed with iLhe results of

the review process, which had been agreed upon with the State

Department

cases that

and UNHCR after extensive negotiations. Among the

were considered to be too weak to merit

reconsideration by the State Department were the following.

HK1 -- the Vietnamese boat person from Hong Kong who
was tortured for burning the communist flag.

HK5. After the communist takeover in 1975, HK5 and his
family were forcibly relocated to an NEZ in the jungles
of Dac Lac where he lived for 12 years. During that
time, he was srricken with malaria and dysentery and
subjected to forced labor. Shortly before fleeing the
country, he was arrested and severely beaten for
participating in a Catholic choir. HKS5's inclusion on
the Interaction list was an accident because, in fact,
the Hong Kong Immigration Department's decision tu deny
him refugee status was ultimately reversed following an
extraordinary legal challenge to the denial of his
claim. Despite this admission of mistake on the part
of the Hong Kong immigration authorities, our own State
Department regarded the original decision in HKS's case
ag correct and thus refused to recommend the case to
the UNHCR.

HK6. This Vietnamese boat person is a political and
religious dissident who was re-educated and t.. . tured
for his political activities. He was forced to flee
Vietnam after the Hanoi regime cracked down on the
anti-communist organization in which he was involved
and arrested many of its members. When I asked a
Department official why the Department regarded his
case as having no merit, he told me that any problems
he would face upon returning to Vietnam would be of his
own making -- since such problems would only result
from his insistence on resuming his political
activities there.

The results of the State Department review of the

Interaction cases demonstrate the futility of attempting to

resolve the errors in screening on an ad hoc case by case basis

through existing channels. Moreover, even if the State

Department
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sympathetic consideration to such cases, the non-governmental
organizations with their limited and, in some cases, non-existent
access to the camp population can only identify a fraction of the
number of genuine refugees whose cases were wrongly refused. On
the other hand, I do not believe that there is any realistic
prospect that the countries of the region or the UNHCR would be
willing to conduct a comprehensive re-screening of all those who
have been denied refugee status,

Nonetheless, I am firmly of the view that something must be
done to correct the injustices of a process that has resulted in
the separation of families and the denial of refugee status to a
great many persons whose claims are factually indistinguishable
from thousands of claims that have been accepted. Prompt action
is necessary not only to protect genuine refugees from
refoulement, but to avoid the humanitarian catastrophe that I
believe is likely to come about if we simply wait until the first
agylum states decide to forcibly repatriate the boat people en
masg. Together with Shep Lowman and Lionel Rosenblat, President
of Refugees International, I have helped prepare a proposal that
I believe stands a realistic chance of breaking the current
impasse and bringing the Indochinese refugee program to an end in
the same humanitarian spirit in which it was founded two decades
ago. This proposal, which would give all Vietnamese boat people
in the camps of first asylum access to an INS interview (either
in the camps if the countries of the region would permit it or in

Vietnam if they will not) and establish presumptive eligible
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categories for thése whcse loyalties the Hanol regime has
traditionally regarded as most suspect, will be explained in
detail in the testimony of Mr. Lowman. In view of the fact that
re-screening by the first asylum states is neither a realistic,
nor frankly, a desirable option, I would urge the Subcommittee to

give this proposal very serious consideration.
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PAM BAKER represents Refugee Concern Hong Kong at this hearing. Refugee Concern is
an advocacy group mainly working for the Victnamese boat p.ople in Hong Kong. Pam is a
Scot, a lawyer admitted to practice in Scotland, England and Hong Kong. Pam is a family
lawyer and acts as consultant to a firm in Hong Kong. She also runs a small firm of .
solicitors in Hong Kong whose work is exclusively for Vietnamese boat people. She has the
ossistance of volunteer lawyers from the States, Avstralia and England. They have brought a
number of cases to the Courts in Hong Kong and will appear this December before the
Heuse of Lords in London, which is the Court of final appeal for Hong Kong cases until the
handover of sovereignty to China in 1997. They have only their own resources, but they
have energy and enthusiasm enough to manage. They are able to remain fiercely
independent.  Pam Baker’s involvement in the boat peoples’ cases is long standing and she
has expericence of the details and politics of the Comprehensive Plan of Action.
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PRESENTATION BY PAM BAKER
TO THE HOUSE SUBCOMM'TTEE ON
INTERNATIONAL OPERATIONS AND HUMAN RIGHTS
Washington D.C., 25th July 1995.

No one can safely say that the forcible repatriation of Vietnamese boat people will not be
refoulement of refugees. This is not to say that all Vietnamese boat people are refugees, but it is to
say that the screening decisions are so unsafe that they cannot be relied upon. It is not the system
which was used for screening boat people that is complained of. In Hong Kong it was the most
expensive, the most elaborate system imeginable, and the criteria were to be those of the
U.N.H.C.R,, in their Handbook on Determination of Refugee Status. It was the method in which it
was carried out that fell far short of the standards envisaged. As Mark Twain said, an idea is not
responsible for the people who hold it.

SCREENING

I can only speak for its implementation in Hong Kong, but [ can speak of that with authority as |
have seen many hundreds of interview notes and decisions.

(A) IMMIGRATION
(a) Interviews

The first stage was an interview with an Immigration officer, in uniform, frightening enough
in itself to those who had come from a repressive regime, who regarded this as an
undesirable posting and who had only cursory training for the job, with a Government
interpreter who had been out of Vietnam for many years and was unfamiliar with much of
the post 1975 terminology of Vietnam. There were many allegations of Immigration Officers
being obstructive, hectoring and inadequately briefed. Some of them were impatient and
eager to finish the interview. There were also some marked failures in interpretation which
specifically led to mistakes. To begin with the interview was not read back to asylum
seekers, so that the more glaring mistakes might be corrected. Many of those carly
determinations still stand, and the glaring flaws in them have never been addressed.
Trilingual interpretation did not help. Chinese to Victnamese, back to Chinese, then the
interview written out in English by the Immigration Officer.

(b) Decisions
Although the decisions which have been made over the years vary considerably in the length
and detail they contain, all have certain characteristics in common.

These stem from, firstly, the "quota” which was set before screening ever began - It was
publicly announced by Hong Kong Government that not more than 10% of boat people
would be found to be refugees. Not more than 10% ever were found to be refugees.
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Secondly, the decision making Immigration officers started their determination with the
conviction that they were interviewing economic migrants. Sec Amnesty International's
Memorandum in January 1990, regarding protection of Vietnamese asylum seekers in Hong
Kong.

(B) REFUGEE STATUS REVIEW BOARD

The second stage was before the Refugee Status Review Board. At appeal level, there is an
expectation of higher standards. Less than three inonths after the Board was set up its
Chairman was quoted as stating " Real refugees are hard to find. Lies are legion, as many
migrants pose as refugees and try to deceive not only the Director of Immigration but also
the Board.."” He went on to say that the Board wag looking for refugees. It has to be said that
this is not apparent from their decisions. The tone of R.S.R.B. decisions was set in a mould
of scepticism, and findings of lack of credibility abound. It is also known that considerable
pressure was brought to bear upon Board members who had a humanitarian attitude to their
job, to reverse their positive decisions. See, for instance, the poem by Hugh Sinclair which
appeared in 'Refugee”, the UI.N.H.C.R. magazine. No doubt there arc other Board members
who felt the same but who did not speak out.

Apart from findings of lack of credibility (which are notoriously difficult to judicially
review) the Board had many boiler plate clauses with which it hoped to protect itself from
judicial review. For instance the Board might decide not to hold an interview with the
Applicant. The boiler plate for this was "It was appreciated there were differences between
what had been recorded by the Immigration Officer and what had been submitted by or on
behalf of the Applicant. These differences were noted and taken into consideration by the
Board". What followed made it clear that those differences were in fact used against the
applicant.

A further ritualistic jingle was used when the Board had interviewed the asylum seeker,
thought he might be a refugee, and then decided that "his demeanour was poor at interview"
and therefore the asylum seeker was discredited. The line of questioning would have
demoralised a hardened criminal in the dock.

REMEDIES
(A) JUDICIAL REVIEW

The Hong Kong Government has been inclined to say, publicly, that

(i) the process of judicial review in the Courts was open to asylum scekers whose decisions
were questionable. In the event this was not true. The applicants had no money to file suit.
Legal Aid had been granted to nine asylum seekers, of which two were heard [Do Giao and
Others] in 1991. One had judgment in his favour handed down, and the second judgment,
in the case of a woman persecuted for her religion in Vietnam, was due next morning. [t

2
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would have been even more embarrassing to the Government than the first one had been.
Frantic negotiations took place and the whole lot were swept under the carpet with an offer
of rescreening by a "specially constituted Board". The refugee plaintiffs were by then
without any advisers whom they could trust, so they accepted the offer. That was because
their legal representation was changed by the Department. Thereafter the Legal Aid
Department (which is a Government Department) went to great lengths not to assist refugees
to seek judicial review. There are 848 applications for legal aid which remain outstanding,
some for as long as three years, awaiting decisions. If anyone having such an application
outstanding is forcibly repatriated, there is a serious risk that Hong Kong is refouling
refugees.

(B) MANDATE

(ii) The Hong Kong Government also prayed in aid the exercise of the UN.H.C.R.'s
mandate, as a "safety net".

While they were making these two statements the Government was ensuring that an asylum seeker
was unable to obtain the interview notes in his screening or the Iimmigration decision, unless he
wrote within 3 months of the R.S.R.B. decision, using the words "judicial review", to the
Immigration Department. Not many Vietnamese asylum seekers had ever heard of judicial review,
and the R.S.R.B.'s notice of decision bears on its face the words "This decision cannot be reviewed
by any Court.” Certainly no Vietnamese asylum seeker was aware of a statutory limitation of three
months for the seeking of leave for judicial review. Furthermore the U.N.H.C.R. also flatly refused
to release the file to an asylum secker or his or her representative for the purpose of applications for
mandate. It was clear that the Government and U.N.H.C.R. had agreed upon this policy.

Both of these statements by the Hong Kong Government were therefore hypocritical and cynical in
the extreme. It is effectively impossible to seek judicial review of a decision when you do not have
the material upon which the decision was based. Equally, a mandate application to the U.N.H.C.R.
can prove impossible to establish, following a screening procedure in which everyone concerned is
in possession of the relevant material, EXCEPT THE ASYLUM SEEKER and/or his adviser.

SUMMARY

The screening in the region has been corrupt. There are factual reports on the corruption in
Indonesian screening and Philippines screening. The screening in Hong Kong has not been overtly
corrupt in the same sense as the other first asylum countries, but has been permeated by bias and
prejudice against the asylum seckers. They have been cheated of a fair hearing of their claims. They
will not return to Vietnam willingly in those circumstances.
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THE COMPREHENSIVE PLAN OF ACTION

This agreement, brokered by the U.N.H.C R., has been in existence for six years. It had five main
components.

1. Efforts were to be made to ensure that people did not leave Vietnam. Although 1989 was a
very heavy year for arrivals in the region, by 30th November 1994 only 460 boat people had
arrived in Hong Kong since Ist January 1992, [That number clearly excludes the ECVIIs
who had arrived in 1993 and who were refused screening.] 42 had arrived in Indonesia, 24
had arrived in Thailand and 6 had arrived in the Philippines since 1st January 1992, Only one
Vietnamese boat person had arrived in Malaysia since the end of 1990. Unless the picture
has drastically changed over the past eight months - and surely we should have heard about
it, (UNHCR figures)- the flow of boat people has slowed to a trickle.

This part of the C.P.A. has been successful.

2. Maintenance of first asylum. Most of the South East Asian countries have stopped accepting
boat people, and a C.P.A. agreement of 15th February 1994 gave the countries leeway to
make such a decision for themselves. Popular opinion in Hong Kong would be in favour of
cessation of first asylum.

The legal position is anomalous. Special legislation was passed in relation to the boat
people, to enable their claims for asylum to be determined. No other nationality is
able to make such a claim in Hong Kong. This is because the United Kingdom never
extended the Refugee Convention of 1951 nor the protocol of 1967 to Hong Kong,
which is a British colony. Equally, the United Kingdom refuses to take responsibility
for those people who do claim asylum in the Crown Colony. First asylum for the
Vietnamese remains in Hong Kong, though many armivals are persuaded to
"volunteer" to return without screening, and [ only know of one arriving family found
to be refugees in the past three years.

This part of the C.P.A. is therefore coming to an end.

3. Status determination. See details herein, and Dan Wolf's submission. Screening is virtually
over, units disbanded and personnel dispersed. In those few cases in which we have been
able to achieve a "re-screening” the result has been as bad as before. There is no possibility
of first asylum countries rescreening boat people.

This part of the C.P.A. is at an end, though it could not be dubbed successful.

4. Repatriation of those screened out as non refugees. This has been fraught with difficulties.
In the first place, for Hong Kong, the decision to screen was made unilaterally on 15th June

4
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1988. The relevant section of the legislation reads that they are detained pending
determination of their status, and thereafter pending their removal. No effort had been made
to arrange the fate of those screened out.

On 8th July 1988 it was announced that Hong Kong would negotiate directly with Vietnam
about repatriation. This indicates that U.N.H.C.R. an{ other interested parties were not
prepared to participate. Subsequent talks in Vietnam centred on resumption of foreign aid.
26th November 1988 it was announced that the return of 445 volunteers would be delayed.
On 14th January 1989 it was reported that Hanoi had accepted 99 boat people for return. On
10th February 1989 a delegation arrived from Vietnam to issue travel documents to
volunteers. On 2nd March 1989 75 formed the first batch of voluntary returnees. What
happened to the other 370? The next group to return was 68 people on 12th May 1989. That
was a time of large numbers of arrivals in Hong Kong, 1989 seeing the largest number of
arrivals since 1979. At the end of that year there were 55,728 boat people locked up in Hong
Kong. Further talks went on during 1989, including the subject of forced repatriation, 121
returned voluntarily to Vietnam on 17th August 1989. Unless there were withdrawals from
voluntary repatriation there must have been 179 people who were rejected for voluntary
repatriation at that time. It is probable that during those months the pecople who had been
screenced out were illegally detained, because their detention became indefinite. There are
people in that category now, because Vietriam rejects their application to return voluntarily.
Following threats of legal action 125 people were released from detention last November
(1994) because Vietnam rejected them. Some were rejected because they had no household
registration (Vietnam had originally promised that everyone would get registration on return.
That promise has been broken.) Some were not recognised as Vietnamese nationals. There
are over 100 Taiwancse nationals, some Laotians, some Thais, who are not recognised by
Vietnam. All of these have been screened out in Hong Kong. Likewise last summer 54
Cambodians, refugees in Vietnam, were screened out when they reached Hong Kong. Only
after threats of legal action were they found, by U.N.H.C.R., to be refugees. They have been
resettled in Australia,. We understand that 400 Cambodians remain detained in Galang.
U.N.H.C.R. must be prevailed upon to arrange their release and to negotiate their
resettlement.

By 30 November 1994, 63,388 people had returned to Victnam, most of them voluntarily. There
have been fluctuations in the numbers of volunteers from the beginning of the program. This has
been due to a variety of factors. The present stow down can be attributed in part to the proposed
amendment in the U.S.A People naturally want to see what happens. Apart from those mentioned
above who have alrcady been released there are hundreds more volunteers in Hong Kong whose
return to Vietnam has not been accepted by the Vietnamese authorities. It also appears that anyone
who left Vietnam prior to 16th June 1988 is regarded by Victnamese authorities as a refugee, and
therefore not to be accepted back to Vietnam - even if they arrived in Hong Kong after the cut off
date. It is likewise arguable that anyone who left Vietnam prior to the commencement of the C.P.A.

5
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B. XKYLE. HORAT

R. Kyle Horat is Chief Operating Officer of World Vision
International - Viet Nam, a part of World Vision International
(WVI) which is carrying out humenitarian relief and development
programg in Viet Nam, iucluding projects which assist in the
reintegration of returnees. In 1991-1993 he gexved as &

monit. ving officer with the United Nations High Commissioner for
Refugees (UNHCR), the first to be based in Ho Chi Minh City,
where he was responsibla for establishing UNHCR's monitoring

program for returnaees in the southarn half of Viet Nam.

Mr. Horst is one of only a handful of Americans who lived and
worked in the Socialist Republic of Viet Nam prior to the
adoption of the policies of "renovation" and “opannoss" in 1989:
in 1984-1985 he served with the UNHCR Working Group in Ho Chi
Minh City, which at that time represented the U.S. government in
the UN-coordinated Orderly Departure Program, a program
established to provide an alternative to clandestine and illegal
departure from Viet Nam by boat. Over the past fifteen ycars he
has worked in varionus capacities to assist in the resettlement,
protection, legal emigration, repatriation, and reintegration of
Vietnamese asylum seckers. la last visited asylum camps in the
countries of Indonesia and Hong Kong in December 1994.

Ha i8 a graduate of the Penngylvania State University, and works
and lives in Ha-noi with his wife, a former Vietnamese refugee,

and their four children.
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Mr. Chairman, distinguished members, I am R. Kyle Horst, Chief
Operating Officer of World Vision International - Viet Nam, a
part of World Vision International (WVI) which is carrying out
humanitarian relief and development programs in Vieﬁxjam,
including projects which assist in the reintegration of
returnees. Prior to taking this assignment with World Vision 1
served as a repatriation officer with the United Nations High
Commissioner for Refugees (UNHCR), where I was responsible for
establishing UNHCR's mcnitoring program for returnees in the
southern half of Viet Nam, those 26 provinces south of Quang Nam-
Da Nang. Over the past fifteen years I have worked in various
capacities to assist in the resettlement, protection, legal
emigration, repatriation, and reintegration of Vietnamése asylum
seekers. 1 last visited asylum camps in the countries of

Indonesia and Hong Kong this past December.

World Vision worked extensively in southern Viet Nam for almost
two decades prior to 1975, and returned and resumed its’
humanitarian activities in the Socialist Republic of Viet Nam in
the late 1980s. For the past three years we have carried out a

collection of reintegration projects for persons repatriating to

northern and central Viet Nam in Hai Phong, Thua Thien-Hue, and
Quang Nam-Da Nang, three provinces which are among the half-dozen
or so which have the greatest numbers of returnees. These
projects are funded in large part by the U.S. Department of

State's Bureau for Population,. Refugees, and Migration (formerly
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the Bureau for Refugee Programs), as well as by contributions
from the World Vision national organi;ations in the-United
States, Hong Kong, Japan, and Taiwan. In keeping with World
Vision's commitment to help "the poorest of the poor," our
reintegration project sites and structures are designed to assist
the most needy persons in any project location, a population of
rural beneficiaries which is half returnees and half non-
returnees. This formation is in keeping with the agreements
worked out between the United States and Viet Nam in 1992 at the
beqginning of the US-funded reintegration assistance program.

|
Our experience carrying out reintegration projects'in rural Viet
Nam has been an encouraging and positive one. Reintegration
projects carried out in the communities from which people left
and to which they are returning provide important assistance
which facilitates not only the reintegration of individual
returnees, but also promotes the larger successes of the
Comprehensive Plan of Action (CPA) in general and voluntary
repatriation in specific. Like the per capita allowances
provided to individual returnees by the UNHCR, reintegration
projects provide an important incentive to return. But the
benefit of reintegration projects goes beyond individual
returnees, building good will among the local population and
officials who perceive this assistance as being brought to their
community by the returnees and the repatriation program. With

the end of the large European Community (EC) and Nordic
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Assistanée to Returning Vietnamese (NARV) programs earlier this
year and reductions in the allowances provided by UNHCR to
individual returnees, ongoing reintegration programs carried out
by international and US non-governmental organizations like those
currently funded by the Department of State have taken on an

increased importance.

The monitoring of returnees was conceived at the inception of the
CPA as exclusively the responsibility of UNHCR, supplemented by
the efforts of those resettlement and first asylum countries with
the largest interests in the success of the voluntary
repatriation program. The first UNHCR officer tasked
specifically to monitor returnees arrived in Ha-noi in mid-1990,
and additional officers based in Ho Chi Minh City arrived in late
1991. At present there are six UNHCR officers in Viet Nam whose
primary responsibility is returnee monitoring, most of whom speak
Vietnamese and can conduct monitoring interviews without having
to rely on an interpreter. Their function is as it was five
years ago: to visit returnees in their homes and repért on their
progress in restarting their lives, specifically as regards Viet
Nam's commitments under the CPA to not prosecute them for the
criminal offense of illegal departure, to restore their
registered legal residence and ordinary civil rights and
obligations, and to provide normal and unimpeded access to

employment, education, and social services.
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Even if judged by statistics alone, UNHCR's monitoring
accomplishments in Viet Nam to date are impressive: about one-
fourth of the more than 73,000 returnees have been met and
interviewed by a UNHCR officer. More importantly, there is
nearly full coverage of repatriation locales at the level of
"district," a Vietnamese administrative unit wuich corresponds
roughly to a "county" in the United States. This approach,
implemented in 1991 in southern Viet Nam and later extended to
the whole country, means that almost all of the more than 200 of
Viet Nam's 600 districts which have at least one returnee have
been visited at least once by a UNHCR monitoring mission; it is
predicated on the fact that the conditions and situation of
returnees in any given locale are similar, and that registering a
monitoring presence in all locales is more important than simply

increasing the gross numbers of returnees visited.

But monitoring has grown to become something much more than just
a reporting and verification done by UNHCR. The commencement of
the EC, NARV, and other NGO reintegration programs in 1991-1992
established a new and additional type of interaction between
members of the international community and the returnees and
their communities, and on-site contact with returnees in their
homes and workplaces was no longer simply the province of UNHCR
officers. The numbers of returnees grew, and so did the number
and scope of programs designed to assist them. Interest in the

progress of the repatriation and reintegration components of the
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CPA drew the attention of the international media and of human
rights and advocacy organizations as well, further diversifying
the field of agencies and individuals to the point that it is
today: access to individual returnees - a concern for UNHCR and
many of the strongest supporters of the CPA just five years ago -
is accepted by all if not taken for granted, and the average
returnee has a number of options available to them should they
wish to raise a question or register a concern. The free and
unfettered exchange between returnees in those districts where
World Vision does reintegration projects and our expatriate staff

who manage and monitor them is just one example of this.

By any standard, the successes of voluntary repatration,
reintegration, and monitoring well exceed the expectations of the
international community six years ago when the CPA was
established. The proof that the relevant parties to the CPA,
particularly Viet Nam, have fulfilled their commitments to enable
the return in safety and dignity of those asylum-seekers who see
no future anywhere else is the fact that for every person who
remains in a camp or holding center in Southeast Asia, two have
already returned home. The approaches taken to reintegration and

monitoring have proved to be correct and successful.
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This is not to say that reintegration assistance and the
monitoring of returnees should be diminished: to the contrary,
in this final phase of the CPA, monitoring and reintegration
efforts need to be not merely affirmed but strengthened and
redoubled. Both have served as an essential incentive to return
and can continue to do so; any initiative now which would limit
or reduce repatriation or reintegration assistance would be
counter-productive and likely impede, rather than hasten, an
acceptable and appropriate end to the CPA. As regards
monitoring, it is my conviction that the role of UNHCR remains
essential, specifically in its' ability to make interventions
with local officials responsible for facilitating the
reintegration of returnees in their communities. Such
intervention-oriented monitoring provides for returnees, their
neighbors and community members, and low-level Vietnamese
officials an informal but important line of accountability to the
CPA policy commitments made by the central government. Earlier
this month a mission from UNHCR's Division of International
Protection traveled to Viet Nam to assess the effectiveness of
monitoring; their report to the High Commissioner no doubt will
make suggestions for strengthening and ensuring the continued

effectiveness of the UNHCR role.

Mr. Chairman, the leadership of the United States has been the
fundamental basis for the international humanitcrian effort to

assist Vietnamese refugees over the past two decades, and it
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remains a critical factor in this final phase of the
Comprehensive Plan of Action. Various initiatives have been
proposed and discussed over the past eighteen months to bring an
acceptable and appropriate end to the CPA and specifically to
forestall the forced repatriation of large numbers of asylum- —
seekers. Events since the sixth meeting of the CPA Steering
Committee in mid-March have served only to highlight the
limitations of UNHCR's role in the asylum countries given thr
present situation and the need for leadership and initiative {rom
elsewhere. At the very minimum, US criteria for the Orderly
Departure Program (ODP), which have been significantly restricted
over the past few years, should be revised and restored to what
they were in the early 1990s so as to provide the greatest
possible incentive to asylum-seeckers who were not screened in but
who have the closest and most compelling ties to the United
States. Hundreds of returnees have already emigrated to the US
in this fashion, and the mechanism for the processing in Viet Nam
of repatriated persons for emigration via ODP is in place and

functioning.

Any new initiative that is proposed should build on the successes
to date of voluntary repatriation and affitrm the inevitability of
return to Viet Nam for the vast majority of those who remain in
camps. More than 73,000 people have accepted the assurances of
the international community via the CPA that for those who are

not refugees return home is the only option; our obligation
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extends to them as it does to those who have not chosen to
return. It is our conviction that any further reconsideration
for resettlement of persons who may be identified as wrongly
screened out must take place in the context of return to Viet
Nam. But with or without a new initiative to address those who
have not yet chosen to return, the United States should continue
and extend its' support both for the monitoring of returnees and
for funding of reintegration assistance projects in Viet Nam, so

as to as maintain these basic and essential incentives to return.

Thank you, Mr. Chairman.
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DR. NGUYEN DINH THANG, EXECUTIVE DIRECTOR OF BOAT PEOPLE S.0.S.

Born in 1958 in Saigon, Dr. Thang grew up in South Vietnam After the fall of Saigon, he
entered college, majoring in economics and political sciences. In 1978, he escaped by boat
to Malaysia. Seven months later he came to the United States.  He obtained his PhD in
Mecharical Enginecring from Virginia Tech in 1986. Since then he has worked as a scientist
at the David Taylor Naval Research Lab.

Dr. Thang has been involved in community activities since his arrival in the United States.
From 1980 to 1985, he served as Chief Editor of Xac-Dinh magazine. In 1986, he founded
a college entrance tutoring program for newcomers. In 1988, he joined Boat People S.0.8S.
(BPSOS) as director of its private sponsorship program. In 1990 he became the Executive
Director of BPSOS. In the same year, he co-founded Legal Assistance for Vietnamese
Asylum Seekers (ILAVAS) and served as its first chairman. In those capacities, he has
visited first asylum camps in Hong Kong, Thailand, Indonesia, Malaysia and the Philippines
and has worked on several hundred refugee cases.
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Written Statement of Dr. Nguyen Dinh Thang
Executive Director of Boat People S.0.S,
Before the International Relations Subcommittee
on International Operations and Human Rights

July 25, 1995
Mr. Chairman and members of the subcomynittee,

Two weeks ago at the Foreign Press Center, Assistant Secretary of State Winston Lord
had the following to say about repatriation: “So far I must say that there has been no
evidence of any mistreatment of boat people who have gone back.” This is also the position of
the UNHCR and a number of NGOs. Some US and UNHCR. officials have gone as far as
implying that therefore everyone in the camps can return in safety.

While I believe persecuting the average returnees is not in the interest of nor is it the
policy of the Vietnamese Government, I find it preposterous to ignore the reality that the
Communist regime in Vietnam remains a very repressive one. The Government of Vietnam has
not abandoned its policy of repressing so called “reactionary” elements. Last month, two
prominent former Communists were imprisoned for simply suggesting to the government to
hold free election and to obey its own laws.

There are many asylum seekers in the camps who belong to this black-listed group of
“reactionaries” and who had been severely persecuted by the government because of their
family backgrounds, their political opinions or their religious telicfs and practices. They,
however, have been wrongly denied refugee status, because of the sevious mistakes and abuses
in screcning. This group of at-risk Tefugees have strong reasons to fear persecution if
repatriated.

Virtually all of them are still in the camps, refusing to repatriate. Some have even
committed suicide so as to escape deportation. Comparing this black-listed group with the
72,000 who have returned is to compare oranges with apples.

Even with regard to this latter group of 72,000 returnees, there are good reasons to
believe that Mr. Lord had not been fully and accurately informed when he made the above
assertion. I am aware of several instances of harassment, mistreatment and imprisonment of
returnees, mostly through intercepted UNHCR documents.

I would like to cite three examples, without disclosing names to protect the safety of
those involved.

A. Case 1 voluntarily returned to Vietnam in 1989 at the UNHCR’s promise of
protection. He was immediately sent to prison for a prcvious escape attempt. Case 1°s brother
remained in Hong Kong and reported the incideat in his refugee claims. The Hong Kong
Governemnt admonished the UNHCR for having allowed such damaging allegation to be made
without thourough verification. The UNHCR Chief of Mission replied: “/ am perscnally

Jamiliar with this case precisely because of its potential implications for the voluntary
repatriation programme and can assure you that the relevant statements in the submission
correctly reflect facts which had indeed been ascertained by the UNHCR " (Letter dated
March 21, 1991) Case 1’s brother was subsequently granted refugee status.

In June 1992, I personal’y asked a State Department official who was on a mission to
Vietnam to look into this and other cases of returnees who had faced serious problems in
Vietnam. Back in the US, this official reported that he had not been able to meet any of those

1
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retumees. He specifically reported that, according to the UNHCR, Case 1 had been released
after 15 months in prison. Case 1 had then vaaished from home. Even his mother did not know
his whereabouts. The UNHCR speculated that Case 1 had escaped back to Hong Kong. But
there has been no confirmation of that,

B. Case 2 retumed to Vietnzm from Thailand in 1993. He was immediately arrested
and sent to prison for a previous escape attempt which he helped organize in 1989. His wife
wrote back to the camp asking intervention from the UNHCR. Her call for help has gone
unanswered thus far. Case 2 is still in prison.

When a delegation of American NGOs visited Vietnam late last year, I submitted to
them a number of “sensitive” cases, including this one with a request for investigation. This
delegation, however, decided not to look into any of these cases, reportedly because they did
not believe access would be allowed and feared that outside attention could further jeopardize
these returnees.

C. Case 3 was forcibly retumed to Vietnam in September 1994 from llong Kong.
David Ireland, a lawyer with Legal Assistance for Vietnamese Asylum Seekers, made a surprise
visit to him six weeks later. Following is the report of Mr. Ircland.

“Case 3 was stunned when I appeared on his doorstep and clearly very worried about
my presence. However, he quickly admitted me into his home and we spent the next two hours
discussing his situation.

After landing in Ha Noi, Case 3 was brought to a small room with three Public
Security Officers. For the next three days, he underwent intense interrogation. The PSO's
were timidating and often threatening. Almost immediately, the PSO's produced a file
containing information on Case 3. The file included several articles written by Case 3 and
published in overseas Vietnamese newspapers and magazines...

After questioning him about his personal activities, the officials focused on others in
the camps. They were particularly interested in the various anti-commumnist orgamzations and
its leaders. The security forces in Vietnam are quite fanuiliar with camp activities and must be
receiving information directly from the camps.

At the conclusion of the interrogation, Case 3 was told that he should consider that
day as ‘day zero' and not to have any contact with people he met in Hong Kong."

Mr. Ircland then noted that Case 3 was allowed to work, but was explicitly told that he
could not leave Ha Noi without the permission of the authorities. He had not been visited by
the UNKCR in the six weeks since his return. Indeed, it is not the UNHCR’s mandate to
monitor the safety of those forcibly repatriated.

One might argue that the intense interrogation, and the restriction of Case 3’s freedom
of movement and association do not amount to persecution. However, it is pretty c'~ar that
over his head hangs the Damocles’ sword.

The Vietnamese Security Police has meticulously compiled thorough dossiers, including
pictures, of people politically active in each camp. Applicants for voluntary repatriation are
often asked to report their own activities and inform on others in the camps during their
interview with the Vietnamese delegation before repatriation. Once in Vietnam, they were
again debricfed by the Security Police for two to three days in a transit camp. There are
reasons to believe that the Vietnamese security police has informants in the camps, who
provide up-to-date information on various aspects of camp activities.

I would like to quote from a letter written by Case 4--who had signed up for
repatriation and had been moved to the Lo Wu transit center in Hong Kong--to her brother at
Whitehead Detention Centre also in Hong Kong:
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“On April 15, I was imterviewed by the head of the Viemamese delegation. He asked
me which camp and section I lived in. I told him Section 15B. He immediately asked me
whether Mr. K. is the elected head of the section. He then asked me about people in the
section belonging to the Anti-Commumst Coalition. I said I dicd not know anyone. He told me
that's impossibie and described in detail the activities of that coalition. He also cited names. |
was really frighte 1ed. e even knew about the death of Mr. Simh which just occured the day
before.”

Intercepted documents of the UNHCR shows that this agency is aware of many
incidents of harassment, mistreatment or imprisonment of returnees. However, I am afraid that
the same standards used in screening, which has been described by Mr. Daniel Wolf, have also
been applied to the monitoring of returnces. According to these standards, activities that go
against the govermment’s national policy are prosecutable crimes. Similarly, escaping
persecution is also a prosecutable crime. Incidents of mistreatment and persecution are thus
dismissed as prosecution against criminal activities and reported as such.

For instance, the UNHCR is well aware of several members of a Buddhist Sect being
severely mistreated upon return. Some have renounced their faith under duress. Others have
gone into hiding to keep their religious practices. When inquired about these cases, the
UNHCR monitoring officer in Ha Noi explained that this Buddhist Sect, while a religious faith,
is also highly political and its leader outspoken and critical of the Vietnamese Government. e
concluded that the laws of the country must be respected particularly with regard to national
interest.

In cases, like Case 1, where retumees are imprisoned for past escape attempts or for
organizing their own escapes, the UNHCR distinguishes them away as prosecution. When one
of these cases was brought to the UNHCR’s attention, Dr. Alexander Casella, at the time
Special Advisor in charge of the repatriation program, responded that “it 1s wumversally
recognized that orgamsers should be prosecuted, and | see no reason why we should ask the
Vietnamese to commute his sentence.” The problem is, many refugees have to organize their
own escapes.

In its Memorandum of Understanding on Repatriation signed with the UNHCR in
1989, Vietnam has only agreed not to punish retumees for their very last escape attempts. It
does not exempt returnees from punishment for other escape attempts, for organizing their
own escapes, or for “crimes”--whatever that means--committed prior to their escapes.

I am also aware of several returnees, having been harassed and mistreated by the local
authorities, who have written to their friends and relatives in the camps to advise the latter not
to return. Such letters, if publicized, will irrcparably damage the voluntary repatriation
program.

Following are excerpts from a letter dated March 25, 1995, of Case 5, a returnee from
Indonesia, to his brother in the US. In that letter he mentioned about another brother T. still in
Indonesia.

“... It has been a month since [ returned to Vietnam. So many things have happened to
me. I feel | need to write to you immedately and ask you to tell T. not to return to Vietnam for
any reason. He will be arrested.

During my two days at the Thu Duc transit center, | was mterrogated by the
authorities. After going through my biodata, they then asked me why 1. did not return. I told
them that he was seriously i1ll and would not be able to endure the repatriation flight. They let
n1e go honie.

The next day, I was agam summoned to the police station. My interrogator was new in
the area, and so I had hoped he would not know much about our fanuly background. But it

3
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turned cut he knew everything, as if he had been with us in the camp all along. He scrutimzed
me about T. s activities in the camp. He also knows that our brother H. was executed for anti-
government activities in 1976.

He asked me my motve for returming to Vietnam, msinuating that I could not be
trusted. I was so frightened and so upset by lis mentioning the tragic death of our brother H.

Later I found out that a neighbor, who also recently returned from Indonesia, had
reported everything about us to the local authorities.

Three days later, I was again summoned to the police station for another round of
mterrogation. This time the intcrrogator jocused on the organizations which T. belong to mn
the camp. The interrogation was very intense.

A few days ago, [ was again interrogated. Please tell T. that he should not return.”

T., the brother mentioned in this letter, has been imprisoned by the Indonesian
authorities for having actively opposed repatriation. Case 5 signed up for repatriation because
the Indonesian authorities promised that if he did so, his brether would be released. 1. is still in
prison in Indonesia. I have vvritten several lettters to the UNHCR asking for intervention. And
the UNHCR has replied that there is not much they can do, which is probably true. But in that
case, I have to wonder what the UNIICR can do for T. ifhe is in a Vietnamese prison instead.

There is a nced to thoroughly verify claims about the quality of the UNHCR’s
repatriation program, the same way we treat their claims about the screening program.

I would like to suggest that the State Department and the US Congress look into the
following three areas.

1. Despite claims to the contrary, the UNHCR has visited only 20% of all returnees
and is therefore not in the position to say with certainty that no onc among the remaining 80%
is persecuted or mistreated. Furthermore, the UNHCR does not monitor those who are forcibly
repatriated. Case 3, for instance, is not under the protection of the UNHCR at all.

2. The majority of the UNHCR monitoring staff are hired locally. In screening, locally
hired staff is a factor contributing to the problem of rampant corruption and other problems
caused by conflicts of interests. There are reasons to question the effectiveness and impartiality
of locally hired monitoring staff in Vietnam.

3. The European Community's reintegration program, by far the principal reintegration
program for returnees, has been hailed by some NGOs and the UNHCR as a resounding
success. However, a Danish researcher hired by EC to evaluate its own program has reported
serious mismanagement and declared it a big failure. A State Department official came to the
same conclusion, in private, after his visit to Vietnam last year. The EC program was
discontinued last November.

In screening, the UNHCR has not been forthcoming in acknowledging the problems
and in remedying their consequences because they fear that such actions would have negative
effects on repatriation. 1 would think that the UNHCR, for the same reason. would be even
less forthcoming in acknowledging problems in tlie repatriation program itself.

In summary, Vietnam has changed for the better but its Communist regime remains
repressive. There is a large number of asylum seekers in the camps who are at high risk of
being persecuted if repatriated. They cannot retum in safety and will continue to resist
repatriation till the end, even at the cost of more violence, bloodshed and losses of their own
lives. Even among those with much less fear of persecution and who have returned, there are
several incidents of mistreatment. Some of those incidents have been reported to the UNHCR
and to the State Department. Claims that there is no such incident are simply not accurate.
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organizations In the area of strategic planning, organizational development
and management training, and intercultural skill building.
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(‘()NGRESSIONAL TESTIMONY

Chairman Smith, Chairman Bereuter, and members of the sub-
commitices. My name is Claude PEPIN. I represent the CONSORTIUM
which is a collaboration of three long-standing private voluntary
organizations: Save the Children U.S. based in Westport Connecticut,
World Education based in Boston, Massachusetts, and World
Learning, founded as The Experiment in International Living, based
in Brattleboro, Vermont.

I have been a headquarters Director of the CONSORTIUM since 1980,
I have made numerous visits to the region and supervise our field
directors in Vietnam, the Lao People's Democratic Republic, Thailand,
and Cambodia in our delivery of training and assistance programs for
refugees and repatriates.

In our view, based on our sixteen years in the field working toward a
successful conclusion to the Indochinese refugee situation, U.S.
legisiation and policy must recognize the progress made under the
CPA, acknowledge and address the flaws in its implementation, and
take into account the current realities both in the camps and in the
countries of origin. The state of mind of those remaining in camps
and, equally important, those who have chosen voluntary
repatriation, are critical variables in shaping policy and programs
which will avert more violence and provide practical, realistic

progress.
Our testimony will focus on two points:
First, the Consortium's experience on the ground has shown that,

although not perfect, repatriation is working for those who have
chosen to return; we firmly believe that support for reintegration

26-598 0 - 96 - 5
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should not be linked to the resolution of issues related to the

screening  process,

Second, it will give our perspective, based on our experience, on the
implications of HR 1561 cn those individuals who have chosen to

return. and on the principles of the CPA.

The Consortium was formed in 1979 in response to the Indochinese
refugee crisis. Since that time we have been delivering U.S.
predeparture rescttlement training in Thailand through February
1995, and- in Indonesia through 1986, where we have trained more
than 240,000 Vietnamese, Cambodian and Lao refugees in English
language, U.S. cultural orientation, pre-employment skills and
preparation for U.S. secondary schools. Shortly following the
implementation of the Comprehensive Plan of Action, the Consortium
began work in Vietnam and the Lac People’'s Democratic Republic,
providing reintegration assistance to voluntary returnees. In
Cambodia, with UNICEF assistance, we provide education programs in
three provinces. We have four to six expatriate staff in each country,
many of whom speak the local language, and who have been on the
ground working with repatriates, local government officials, and local
populations to provide development training programs which help
repatriates and their families to re-establish themselves in their

countries of origin,

Specifically, in Vietnam we are currently providing services to assist
returnzes to achieve employment through vocational training and/or
group guaranteed lending programs which capitalize individual
businesses. Since the program began in 1993, we have worked in
nine provinces in the Mekong Del.a reaching over 29,000
beneficiaries composed of returnees and their families. In a survey
conducted by the Consortium in Vietnam for our credit program
between April 1994 and March 1995, we found that the average
income per returnee household per month almost doubled as a result
of the loans provided. The repayment rate was 98%.

to



125
Congressional Testimony 25 July 1995

Reintegration with assistance is working, and can continue to be
successful.

This support for reintegration nceds to not only be maintained, but
expanded to provide support to returnees in a broader geographic
area. To that end, the Consortium has initial signs from the
government that it would welcome our adding seven udditional
provinces, enabling us to reach individuals not only throughout the
Delta, but also parts of the central region. Repatriation is a crucial
element to any solution to the current situation, and must be
supported.

As I am sure many of you are aware from information we have
provided for reports from Congressional delegations and other
PVO/NGOs, we have not experienced any cases of mistreatment or
discrimination on the part of the Vietnamese government toward
any of the returnces with whom we have worked. Our staff has not
been approached by returnees who have been screened out
indicating that they should have been screened in. That is not to say
that such cases do not exist in the camps, or in Vietnam, but we have
not come across them directly. Since 1993, we have had in place an
expatriate staff member fluent in Vietnamese who also worked for
us in our program in the camp iu Galang, Indonesia. He has had
ample opportunity for individual contact with numerous returnees.
He has not reported any cases of discrimination.

Our experience working in Galang during the screening process did
not include direct involvement with screening, however, our staff at
the. time gave verbal reports of abuses of power which resulted in
individuals whose cases might have been screened out getting
screened in. As one of very few US NGOs with expatriate staff living
on Galang we did not hear of cases being screened out who should
have been screened in. Again, that is not to say that no such cases
exist, only that we did not hear of them. These statements regarding
the screening process are not meant to draw conclusions, but rather
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to state the nature of our contact with those who have been through
it

In HR 1561 the legislation seceks to correct flaws in the screening
process. However, we believe successtul legisiation will need to
recognize broader factors related to reintegration. The current
concept of a U.S. led and supported "expanded” track Il processing in
Vietnam, which we understand, as a concept, is supported by the
UNHCR, may be the m.ost viable solution at this time. There are
implementation issues which must be resolved prior to adopting the
track II option. However. these should not prevent the
establishment of sound policy directions. Just as flaws in the
implementation of screening should not cause us to reverse or
undermine successful aspects of US policy, nor should challenges in
implementing an expanded track Il prevent us from establishing
policies which best reflect the United States’ obligations, past
commitments, and current and future interests.

Currently, the Consortium is planning responses to the Vietnamcse
Government to expand operations further in order to provide
services to more returnces in a broader geographic area. Supported
reintegration programs for those who have chosen to return are an
essential element of a humane conclusion to the era of refugees in
Indochina.

Safe, monitored, and supported return can not be jeopardized by
creating a policy which links efforts to correct perceived flaws ic the
screening process to the recision of funding for reintegration.
Reintegration support is critical to the many who will still return to
Vietnam.

In order to achieve the original goals of the CPA, policies and
programs must simultancously consider in as humanitarian a way as
possible:
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. strategies for emptying the first asylum camps in the
region;
e - procedures for correcting documented flaws in the

screening process;

. continued protection and encouragement, and increased
support for those who have chosen to repatriate, as
well as for those who will eventually return;

. continued progress in the bilateral and multilateral
relations in the region; and

. the provision of clear policy guidance and programmatic
linkages for the existing ODP program currently
operating in Vietnam.

The provisions of HR 1561 ihat call for rescreening and a halt to U.S.
support for reintegration assistance would be counterproductive to
bringing about a viable overall solution. It would undermine
progress which has been made in the successful repatriation to
Vietnam (and the Lao PDR as well) by removing protection and
support to those who have chosen to teturn, and further reducing the
possibility of others making a similar choice. It raises questions as to
whether some of those who made the choice to repatriate under
policies shaped and supported by the U.S. would attempt to leave
again or request that their cases be reopened. As we enter the era of
normalization, it could negatively impact on the United States’ ability
to sustain bilateral relations in the region and may be interpretea by
the Government of Vietnam that it has not actcd in good faith in
fulfilling its commitments to fair treatment of returnees.

Although the majority of this testimony is based on current issues
related to the Vietnamese, we would also like to comment on, and
distinguish those issues from, the ones related to Highland refugees
in Thailand and the successful repatriation efforts in the Lao PDR.
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Highlanders in the camps in Thailand are refugees, as opposed to
screened out asylum seekers.  The Royal Thai Government and the
UNHCR have provided opportunities tor resettlement and
repatriation, yet many have sull refused to make either choice. U.S.
policy. with which the Consortium agrees, is (o provide the option of
supported choice for either repatriation or resettiement.

The repatriation program in the Lao PDR which the Conscrtium has
been implementing with the UNHCR is progressing well and, as in the
case of Vietnam, our Lao speaking expatriate staff have not seen or
heard of any acts of discrimination on the part of the Lao
government. Similar to the Vietnam situation, it would be very
counterproductive for the U.S. (through ) to halt assistance which
provides reintegration support to those who choose to return.

Thank you Chairman Smith and Chairman Bereuter. We hope that
this information, based on our on the ground experience, is of
assistance to your sub-committees.

SO [
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SHEP LOWMAN, DIRECTOR, INTERNATIONAL REFUGEE AFFAIRS, UNITED STATES
CATHOLIC CONFERENCE REFUGEE AND MIGRATION SERVICES

1966 - 1970

1974 - 1975

1975 - 1981

1988

1988 - 1989

1991 - PRESENT

SERVED IN VIETNAM ON LOAN FROM DEPARTMENT OF STATE
TO USAID

UNITED STATES EMBASSY SAIGON
- CHIEF, INTERNAL POLITICAL REPORTING UNIT
- LEFT SAIGON APRIL 29, 1975 BY HELICOPTER

- AWARDED THE DEPARTMENT OF STATE SUPERIOR HONOR
AWARD FOR ASSISTING VIETNAMESE NATIONALS TO LEAVE THE
COUNTRY DURING THE EVACUATION FROM SAIGON.

DEPARTMENT OF STATE BUREAU OF REFUGEE PROGRAMS.
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Mr. Chairman,

I very much appreciate the opportunity to testify before this
Committee today about the current situation in Southeast Asia
with respect to the Indochinese refugees and about the important
issue of how to go about bringing the Indochinese Refugee Program
to an honorable and humane end.

Others will discuss today the details of the Comprehensive Plan
of Arntion (CPA)., including perceived deficiencies in camp
conditions, in screening and in monitoring of those returning
home to Vietnam. I agree that there have been some significant
deficiencies in the implementation of the CPA but would like to
concentrate my remarks on the options open to us at this time.

First, though, allow me to note that the Indochinese Refugee
Program has been a remarkable success. It has been the largest
resettlement program in United States history. Beginning during
the last days of Saigon and continuing to this very day, we have
brought to the haven of our shores those with whom we served and
fought; well over one million of them. It has been a completely
non-partisan effort, crossing party lines and gradations of -
political beliefs. Whatever one thought cf American involvement
in the Vietnam War, we have been unified in our desire to assist
our Vietnamese friends and colleagues. The success of this
program which has seen some two million Indochinese resettled
worldwide, has been largely due to vigorous American leadership,
especially during the early and crisis years of the program. It
has been a triumphant humanitarian effort! All that remains is
to end it properly - humanely and honorably - with full
acknowledgment of the particular American concerns and commitment
towards this population which has informed United States policy
throughout the course of this program.

As yor know, Mr. Chairman, the CPA was agreed upon in June 1989
in Geneva. It provided for the screening of the asylum seekers
and the eventual return home of those found not to be refugees.
Screening was to be done on the basis of the standard found in
the 1951 Geneva Convention Relating to the Status of Refugees
which accords refugee status to those found to have a "well
founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political
opinion" if returned to their country of origin. I agree that
there have been serious mistakes made in the screening but this
standard and its interpretation has also been one of the
principal problems for the United States in the implementation of
the CPa.

Adjudicators of the host government in the countries of first
asylum, who have dealt with cases of Vietnamese asylum seekers
with politically sensitive backgrounds, have often concluded
that, while such persons might have been at risk of persecution
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if returned home in earlier vears, conditions had so changed in
Vietnam that they no longer had anything to fear. This was a
point often strongly disputed by non-governmenral organizations
(NGOs) with long experience in Vietnam and with the Vietnamese
refugee program. But whoever may be correct ir that respect, two
consequences grow from such an approach to these cases:

* First, persons in categories towards which the United
States has long felt an obligation ¢ special concern have been
denied refugee status in the CPA screening and, under the rules
of the CPA, the United States is not allowed access to such
applicants for resettlement to this country even should 1t wish
to offer such resettlement. This has created results which I
believe were not foreseen at the time of the CPA agreement in
1989. Persons with years of service in the South Vietnamese
military or civilian government and former Vietnamese employees
of the United States government are being pressed - ves, forced -
Lo return to Vietnam. The same is true for former re-education
camp prisoners and religious and community leaders. There is no
dispute that such persons are being returned, but the assertion
is that they no longer have anything to fear. This was certainly
not contemplated by the NGOs in 1989 when the CPA was negotiated-
and I believe was not expected by the American delegation to the
Geneva Conference.

* Second, many of thosc persons who are now being asked to
return home believe, on the basis of their past experience, that
they have great reason to fear such return. One can debate the
justification for such a fear, but few observers would deny that
that fear is real and strong. It is the basis for much of the
violence of the resistance of the boat people to their return.

For the past two years, the NGOs have watched with growing alarm
the gathering clash between the refugees and their host
governments. Increasing pressure to return home has been put on
those who have been screened out and denied refugee status. This
is now nearly all of the Vietnamese asylum seekers remaining in
the camps - some 42,000 of them. Privileges have been withdrawn
and markets closed. Camp life has become increasingly prison
like. The response of the boat people has been to resist in
whatever way they could; demonstrations, petitions, violence, and
often self-destructive acts; hunger strikes, self mutilations and
even suicide. Ve have seen this growing and, as the proclaimed
end of the CPA grows nearer and the gradually declining camps
populations come ever nearer to the hard core of determined
resisters, our fears of truly violent and explosive incidents has
also grown. Voluntary repatriation has nearly come to a halt.
Governments are increasingly contemplating the use of force to
return the boart people home. We believe that time is growing
short and that the United States needs to act now to defuse this
issue - before 1t is too late.
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All of us very much appreciate the efforts and commitment of the
House International Relations Committee in seeking to address
this issue through the CPA provisions of H.R.1561. However,
while it may prove possible to successfully resolve this problem
through legislative action, many believe that the best option
would be an executive branch initiative if such an initiative
could be forthcoming which would accommodate the concerns and
goals of this committee,

There are a number of reasons for preferring such an executcive
branch initiative. One of the most i1mportant of these is the
guestion of timing. The potential for violence in the camps is
rising rapidly. Refugees see the possibility of resettlement to
the United States. Host country governments feel a commitment to
their plan to empty camps by the end of this year. This ~ap in
expectations is extremely dangerous.

“H.R.1561 has a number of provisions which will be debated.

There is the possibility of a Presidential veto. Should H.R.1561
be defeated, the suggestion has been made that the CPA provisions
might be attached to other legislation. Whatever the outcome of
these various possibilities, there is likely to be considerable -«
delay before the legislative issue is resolved. kn executive
branch initiative could move quickly to defuse the threat of
violence in the camps and move towards a peaceful and humane end
to the program. However, I stress that any executive branch
initiative would have to be a serious one that was seen by the
people in the refugee camps as agreed upon by both the
Administration and che Congress. Otherwise, the refugees are
quite aware that they have influential friends in the new
congress and would seek to heold on as long as they could.

A second reason for preferring an executive branch initiative is
that it could probably achieve a better definition of the
categories of eligibility to be applied to such a program. Ic is
understandable why H.R.1561 utilized the Lautenberg categories
which already existed in the law. However, those categories are
no longer fully relevant, with respect to the boat people in the
camps, and an executive branch initiative could define categories
of presumptive eligibility more precisely and probably scmewhat
more narrowly.

Finally, there is & real question whather H.R..1561, as presently
written, could be implemented since host governments might well
refuse to pernit any rescreening in theilr camps. These
governments want to see the refuges problem resolved but many
fear rescreening in their territory could delay this process.
Right or wrong, this perception is likely to cause the host
governments to refuse to cooperate with the initiative described
in H.R.1561. 1If the host countries refuse to permit a
rescreening of the boat people in the camps, the only practical
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alternative would be to offer access to an American immigration
official for refugee status adjudication upon return to Vietnam
to those boat people who request such an incerview. As we read
it, the present language of H.R.1561 would not permit such an
initiative.

Of course, all o.” these problems could be addressed in the
language of HR 1561 in conference and, failing an adequate
Administration initiative, this may be advisable. It is our
understanding, however, that serous consideration is being given
by the Administration to such a proposal.

AN _EXECUTIVE BRANCH INITIATIVE MAIN POINTS

To address the concerns of this committee, an executive branch
initiative should have the following principal points:

-- A presidential executive order would establish
categories of persons which have suffered past
persecution. I stress past persecution as opposed to
future persecution as required by the Genera standard
used in CPA screening. This lesser standard would be
seen as a final act of generosity and concern by the
United States towards the boat people.

- Some categories would relate to former association with
the U.S., persons with sensitive political backgrounds
and religious leaders. Others would be descriptive in
nature; specified time in re-education camps
imprisonment for post 1975 political acts or banishment
to New Economic Zones, the Vietnamese Culag.

-- Any person in the camps, requesting it, would be
granted an interview with a U.S. official. This could
be in the first asylum country, if permittel by the
host government. In most first asylum countries, this
is very unlikely. Otherwise interviews would take
place in vietnam. -

-- Applicants would be interviewed by American immigration
officers for past persecution. Those found to fit the
specified categories would be resettled to the United
States. Others would be examined on the basis of their
past history. If found to have suffered past
persecution, they would be also resettled to the United
States.

-- If the interviews take place in Vietnam, applicants
would return from the camps in a transit status, be
interviewed within relatively short period of time,
8 - 10 days, and if found eligible they would be
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processed out of Vietnam expeditiously. Ideally, a
location_should be sought in the region where approved
candidates could go for the six or so weeks required
for medical processing and sponsorship assurances.

-- Those found not eligible would move to the
reintegration camps presently maintained by the
Vietnamese government for the processing and
orientation and return to their home villages of those
coming home in the voluntary repatriation program. It
is important that adjudications under this initiative
take care to err on the generous side, but those
returning home must be clearly informed that this is a
possible consequence of their adjudication by the
United States.

This proposal has been unaer consideration, within the community
of interest on this issue, for scme time now, Mr. Chairman, and
a number of unanswered questions have been raised, and varying
opinions expressed, many of which can only be resolved if a
serious effort is made to implement such a proposal. Some of
these questions are: -

Will anybody go home?

-~ One question asked is will anybody go home if such an
offer is made? Some believe that the boat people have
become so cynical that they would only accept
resettlement direct from the camps. However, many
asylum seekers were starting to sign-up for voluntary
repatriation when H,R. 1561 came along. If seen as an
agreed upon policy of both branches of the U.S.
government, many boat people would respond to such an
initiative.

Some in the favored categories would try first. They
should be moved through the system as quickly as
possible and, if it worked for them, this should be
publicized end more would follow. Eventually, most of
those in the favored categories would return.

This would have several effects. It would remove camp
leaders who have organized resistance to voluntary
return in the past. It would create a momentum for
return home. Many would eventually see return under
such an initiative as the best of the bad options
available to them and better than doing nothing.

Will the Vietnamese Government cooperate?
- There remains a cquestion, of course, as to whether the
Vietnamese governmen: would permit a new special

pregram which, while falling under the same management
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structure as the Orderly Departure Program, would
necessarily be implemented as a separate and distinct
migration stream. However, while presenting some
management challenges, there are also powerful
incentives for the Vietnamese government to cooperate
with such a proposal.

- These are, after all, Vietnamese citizens in the camps
and the Vietnamese government cannot wish to see the
cycle of violence in the camps that threatens if no
action is taken.

- The Vietnamese government has cooperated in the
implementacion of the CPA and it seems likely that they
would be prepared, to the extent possible, to
accommodate their prospective new partners in ASEAN, if
the ASEAN countries see such a proposal as helpful, as
I expect they would.

- It is my personal view that the Vietnamese government
would find it in their interest to cooperate in such a
proposal 1f it were made. -

0f course, in the case of all of these guestions, we cannot know
the final answers u.aless we make a serious effort to implement
such a proposal. We can claim for the proposal neither
perfection nor certainty. At the moment, we believe it is the
best option on the table, that it is doable and that the downside
of doing nothing will far exceed the cost of trying to implement
such a proposal. It is our best effort to contribute to the
resolution of the increasingly difficult and threatening
situation in the camps of Southeast Asia.
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March 16, 1995

Congressman Dana Rohrabacher

U.S. House of Representatives

2338 Rayburn House Office Building
Washington DC 20515-0545

Dear Congressman Rohrabacher:

On behalf of my entire family, I am writing to request your help in
preventing the forced repatriation of my father-in-law Pham Van Bi
who is an asylum seeker in Malaysia.

My father-in-law had to live constantly in hiding after 1975 to
avoid arrest by the commnnist authorities because of his service in
the intelligence department of South Vietnam. Despite his well-
founded fear of persecution by the communists, his refugee status
had been denied by the Malaysian authorities for lack of cash to
bribe them.

Last year when I visited my father-in-law in Sungei Besi Camp, I
was approached by the screening officer in charge of my father-in-
law's case. He showed me my father-in-law's file and demanded U.S.
$8,000 in exchange for a positive screening decision. I paid him
$2,000, which was all I could afford. A few months later my
father-in-law's appeal was denied. Recently, a Vietnamese "scout"
of that officer approached me and suggested that I pay the rest for
my father-in-law to be considered a refugee.

That is a large sum of money that my family cannot afford. Also,
we are very much distressed by the thought of being involved in
bribery. We therefore desperately need your help and intervention.
I have proofs of the corruption of which I am a victim. These
proofs will be submitted to your office if requested. Enclosed is
my written testimony and the case summary of my father-in-law.

Your assistance can bring justice to my father-in-law and prevent
his deportation to persecuticn in Vietnam. We look forward tc your
kind consideration of our request for assistance.

Sincerely,
o Dmé R

Son Do

7882 16th Street #D
Westminster CA 92683
tel: 714-898-4145




138

Affidavit of Mr. Son inh Do
on Screening Corruption in Sungei Besi, Malaysia

My name s Son Dinh Do Tama U S citizen currently residing at 7882 16th St , #D, Westmmster, CA
92683. [am married m 1984 and have 4 cluldren | came to the U S n 1982 fror.. Vietnam

After 1975, the Fall of South Vietnum, I was a laborer and then served n the Army, which was assigned to
Cambodia In 1978, | escaped (AWOL) from the communist army because I did not want to serve in
Cambodia. The security police was searching for me when | fled Vietnam, from Tay Ninh, by foot through
Cambodia and finally, to Thailand Living inthe US for 8 years, I became a naturahzed citizen i 1990

I became a victim of Malaysian corruption i January of 1994 My wife and | first visited Malaysia on
January 8, 1994, m order to see my wife's father and his son, who are political asylees in Sunge: Best
Camp They have been detamed in Sungei Besi smce 1989 The name of my wife's father 1s Bi Van Pham
(MC-556014, ID-168833 The son's name 15 Loc Vinh Huynh (MC-556004, 1D-168823)

1 met a military secunity guard at the refugee camp when I first visited the head office for clearance The
guard said that he could Lelp my fathar and then he asked for my hotel's address Later that night he vistted
my hotel and told me that it weuld cost $8,000.00 U S dollars to help two people come to Anenica |
responded that | did not have such 4 large amount  He suggested that I put a down payment of $2,000 00
and then pay the balance once my tao fanuly members receive a favorable screening decision

Before 1 turned over the down paymeat, the followmyg day the guaid took me to the home of a Malaysian
officer by the name of Mohammed, I believe with a rank of major, who has the responsibility of screening
asylum seekers rhs house 1s located m a military compound with guards at the gate Mohammed's house
was full of asylum cases scattered on the floor and tables

He asked for my father's and brothe1's names and pulled out their files He promised to help their carses,
but with compensation [ was very impressed with his authority since he has many files, including the two
applications my fanuly had sent from the U §.

From the files, I could see that my father-in-law had failed screening since there was a mark on his
application indicating such a deciston. Mohammed said that he could reverse the decision and then showed
me the procedure by suggesting that iny wife write an appeal letter, requesting the review of the files for my
father and his son  He nstructed me to send the appeal to the Naticnal Task Force 7, the Asylum Appeal
Authority in Kuala Lumpur  This letter would give him justification to pull the files and "review" them

1 did not give Mohammed the money at hus house but promised to hand it over at the hotel  As scheduled
later that might, ancther nulitary guard came to my hotel room, m wlich 1 gave lum the $2,000 00 cash [
was able to secietly set up my camera-tecorder to record abaut one mnute of the cash transaction The
tape was not veny clear becansa we were scated and my wifi had to block the lens at tunes i her attempt to
act naturally dunng the money exchange

Page | of 2 MQQ__
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The military guard promised that around carly February 1994 my father-in-law will receive a favorable
screening decision and that, at that time, [ could then come back to Malaysia to pay the rest of the balance,
or $6,000 00. The guard gave me his phone numbers as well as the numbers of the major, Mohammed. I
flew back to the U § a.few days later feeling happy that my fapuly inembers have been saved.

In February 1994 [ telephoned Mohamiaed twice but only left recorded messages on his answering

- machine. He never did call back. 1 also called the nulitary guard He told me that he does not know about
the progress of the files or that the applications have received a favorable reconsideration. [ then realized
that I have been duped by these pecple, feeling helpless and hopeless half a continent away My father-in-
law later wrote my family inquiring about the status of his case. He wrote that he had not heard of
anything from the Malaysian officials This news confirmed to me once again that my family had been
tricked by Mchammed and his lieutenants.

I have contacted many non-profit organizations ior hieip 1 tus case w order to expose the sham against
desperate asylum seekers and their family members. 1 have retained most relevant addresses and phone
numbers of those Malaysians who are involved in this case. Iam prepared to testify to any authoritative .
agencies and bodies conceming this matter.

I am solely responsible for the statements made above and am willing to testify under oath about my case
as well as my knowledge about this sarious problem in Sungei Besi, Malaysia.

Qo Oin A2
Son Dinh Do
STATE OF CALIFORNIA )
) Ss:
COUNTY OF ORANGE )

WDerda . WNess
Before me 4 Nozary Public tn and for said County and State personclly appeared Son Dinh Do and

acknowledged the cxecution of the foregoing instrument by and on behalf of hmself, and who having
_been duly sworn, stated that to the best of his knowledg: and belief any representations therein are true... .

WITNESS my hand and Notorial Seal this _ &\.\ _dayo/ Aamuaac [gb 19987

e \
a4 Public

Page 2 of 2 a0
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PHAM VAN BI, MC 556.014

MALAYSIA
DENIED

Mr. Bi joined the Army of Scuth Vietnam in 1954. In 1966,
hie was appointed Chicf of Intelligence serving at the
Conunanding Office of the 25th Infantry Division. He
successfully infiltrated enemy ranks and brought about the
arrest of many communist agents. For these achievements he
was wwvaedod e Moda! of Marits, After his retirement in
1973 at the rank of Master Sergeant, Mr. Bi continued to
advise the government on intelligence matters.

In May 1975, Mr. Bi narrowly escaped arrest by the
cominunists who surrounded his house. He left town and
lived with a former mistress under a false identity. This
mistress had given birth to his son Loc. Interrogated by the
security police, his wife declared him missing in action.

Since 1981, he had to relocate several times. Each time he
had to undergo the scrutiny of the new lccal authorities.

In 1984, his wife Nguyen Thi Soi and their children left
Vietaam for the United States under the Orderly Departure
Program. Mr. Bi could nct join them as he had been declared
missing in action. From the United States, his wife started
charneling money to his raistress to support his life in hiding.

In September 1989, the security police came to his house and
took picture of him, his mistress and their son. Soon after,
Mr. Bi was swuinmoned to the police station and told to
truthfully report his pre-1975 activities. At the same time Mr.
Bi was tipped by close friend that the security police had
asked him about specific details of Mr. Bi's past. Fearing
inminent arrest, Mr. Bi escaped with his son Loc from
Vietnam and arrived in Malaysia.
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A Humane End to the Indochinese Refudgee Program

Proposal by Non-Government Organizations

Submitted for the Record at July 25 Joint Hearing |
on Indochinese Refugees: Comprehensive Plan of Action

House Subcommittees on Asia and the Pacific and
International Operations and Human Rights

by Mr. Daniel Wolf
Legal Assistance for Vietnamese Asylum Seekers
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A HUMANE END TO THE INDOCHINESE REFUGEE PROGRAM

This proposal represents an effort to bring the Comprehensive
Plan of Action (CPA), and the Indochinese Refugee Program itself,
to an appropriate and humane end without undue delay. Although
this proposal can be seen as a purely American eifort, implemented
on a bilateral basis with Vietnam as a follow-on to the CPA, it is
likely to encourage voluntary repatriation and surely would remove
from the CPA equation a large number of those persons in the
refugee camps in the region who are most likely to put up a
determined resistance to a forcible return home. It would also
provide a fitting solution for many of those who have suffered
most, for those most likely to meet further problems upon their
return home and for those whom the United States continues to have
the greatest obligation to assist.

We believe that it is important to end this long standing
progran on a positive note. The program is inextricably linkéd to
the United States experience in Vietnam. It has been by far the
most important refugee program in American history. Of the nearly
2 million refugees admitted into the United States in the last
twenty years, almost 1.2 million have come from Indochina. The
United States has consistently taken the lead in this program and
it has been a triumphant humanitarian adventure. It would be a
tragedy to end it under a cloud of bitterness and pain. And,
without a proposal of this nature, that clearly is how it will end!
This was true before the recent passage of H.R. 1561 which included
provisions on the CPA which gave the asylum seekers new hope, but
it is doubly so now.

Following the March CPA Steering Committee Meeting in Geneva,
camp conditions are worsening exponentially. Services are being
radically cut; schools closed; tailoring and hair care closed;
remittances stopped; family visitation halted; some mail services
suspended; camp markets closed. As the camps become more and more
prison like and the pressures increase, all of the self destructive
acts of resistance which have already occurred over the last year
will inevitably multiply. Yet, the logistics of the plan announced
by the Steering Committee in March were simply not doable even
tefore H.R. 1561 and the return of the boat people would almost
surely have been prolonged through most of 1996. Now, without some
new initiative, it is hard to predict when this program may be
brought to an end or how that end may look.

This proposal will need significant high level support since
it requires an adjustment of perspective in the U.S. bureaucracy;
always difficult to achieve. However, it should not involve
political or financial costs at all out of proportion to the
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significant role the Indochinese refugee problem has played in
United States refugee policy. Nor would it be inconsistent with the
interests of our CPA partners or the UNHCR. The proposal would

consist of the following elements:

I. An_INS Interview In Vietnam

Persons returning, from the camps of Southeast Asia, would be
given access to INS interviews in Vietnam, If granted refugee
status, they would be provided expedited processing, possibly under
the Orderly Departure Program (ODP), but quite possibly under an
entirely separate arrangement. A major benefit of this proposal
would be that certain categories of camp residents who feel very
threatened by the idea of return to Vietnam would have a high
degree of likelihood that they would be accepted by INS. For them
to feel confidence in such a proposal, however, and for such a
proposal to work, a Presidential Determination would be required to
establish certain categories of persons who would be presumed to
have suffered past persecution. These categories, such as former
re-education camp prisoners, would also include those persons most
likely to resist returning to Vietnam in the absence of such an
offer. Their resistance, in turn, draws other camp residents _into

strikes, demonstrations and the like. °

INS interviews would be offered to persons fitting the
categories presumed to have suffered past persecution. In addition,
however, we bzlieve that an important contribution can be made to
a humane and orderly end to the CFA by offering an INS interview in
Vietnam to any person returning from the refugee camps of Southeast
Asia or Hong Kong who requests such an interview prior to their
departure from the first asylum country. Those with fewer
qualification for refugee status, or not fitting into these
categories should also be given the opportunity to request an
interview but should be clearly warned that their chances of
rejection by INS would be much higher. A more inclusive interview
policy would also addresses the problem of persons, who do not fit
the categories in the Presidential Determination, but who hold on
in the camps in the hope that their category will eventually be
mentioned for special treutment.

Interviews would not be mandatory but would be available if
requested by the asylum seeker before his/her return to Vietnanm.
Interview dates could be scheduled in advance of return if the
request is made in a timely manner. While significant additional
U.S. personnel resources would be needed to implement this program,
it would be a modest requirement in terms of the overall program
and would be compensated by savings in other CPA costs; especially,
the resulting care and maintenance costs if the program continues
on for a longer time. To discourage undue delay, a deadline might
be set, by which time a camp resident would be expected to have
signed up for voluntary repatriation and indicated a desire for an
INS interview upon their arrival in Vietnam. However, deadlines
have a habit of passing unmet when the incentive is still needed
and such a device might best be avoided until it appears that it is
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really necessary.

¥hy Interview?

Even though cautioned about their prospects for success,
considerable numbers of those not benefitting from presumptive
categories may be expected to request interviews and even to move
up the date of their return home for this purpose. Indeed, one of
the practical advantages of an inclusive interview policy is that
it can be expected to contribute significantly to the voluntary
return program while, also, offering a real possibility of relief
to at least some of the screened-out asylum seekers. A combination
of the following factors will be influencing the returnees:

- Many believe their case to be unique and think that,
given an opportunity to talk to INS, they would be
accepted, With adequate warning about their chances,
they should be allowed this opportunity.

- Some who are ready to go home, but cannot bring
themselves to apply for voluntary repatriation, will
accept an INS interview, in which they have 1little
confidence of success, as a face saving solution, "both
with themselves and their families.

- Some will accept an interview and return home simply as
a positive effort, and the only alternative open to then
to doing nothing, in a situation increasingly described
to them as hopeless.

It is, of course, understood that not everyone will accept
such an offer and the mistrust and paranoia among the asylum
seekers is so great that initially there may be considerable
hesitation even among those who fit the favored categories.
However, it is near certain that some will try. When they do, if
they are approved and processed expeditiously to the United States,
this will become known and the 1likelihood that others in the
favored categories will follow. This, in turn, both reduces the
leadership in the camps tc¢ organizer resistance to return and
creates a momentum which is likely to carry others along who do not
fit the categories. It is true that Hong Kong, with its heavy
concentration of northerners, is likely to benefit least from this
proposal. But, even in Hong Kong over one quarter of the population
is made up of southerners. And there are doubtless many northerners
who will believe that they have a special case to make.

Apart from the positive effects of encouraging voluntary
repatriation and bringing a peaceful end to this increasingly
dangerous situation, there are additional justifications for such
interviews in Vietnam. There has been wide-spread criticism of the
CPA refugee status adjudications by outside observers, including
references to egregiously, wrongly decided cases. Without deciding
the question of the validity of the screening process as a whole,
it is certainly true that the national authorities in the host
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countries in Southeast Asia approached the adjudication process
from a different perspective than that commonly held in the United
States. As political and trade ties have grown between the ASEAN
states and Vietnam, there has been a natural tendency to look for,
and find, favorable domestic political developments in Vietnan.

Unfortunately, those who have been screened out under this
process, include many with U.S. ties who have spent years in the
camps, living under extremely difficult conditions. They have left
their homes and held out in the camps in the expectation that they
would eventually be permitted to go to the United States; an
expectation that was a reasonable one until the rules changed and
it became clear that a far more restrictive standard was to be
applied. From the U.S. perspective, there remains an obligation to
assist those with whom the United States was closely Jnvolved.
Therefore, it seems both practical and just to give those that
reguest it one last look from the more sympathetic and generous
perspective of an American adjudicator and to provide them an
interview within that framework.

Fortunately, unlike the standard found in the 1951 Geneva
Convention Relating to the Status of Refugees which was applied in
the CPA screening process, the U.S. Refugee Act of 1980 is soméwhat
more flexible and accords refugee status to those outside of their
native land on the sole basis of whether or not they have suffered
past persecution without requiring that they demonstrate a well-
founded fear of persecution in the future.

Under 8 USC 1101 (a) (42) (Appendix A), a refugee is a person
outside of his own country or his country of habitual residence who
cannot return due to '"persecution or a well founded fear of
psrsecution'. This has been interpreted to mean that "past
pe.secution, without more, satisfies the requirement of
1C1(a) (42) (a), even independent of establishing a well-founded fear
of future persecution". Desir v Ilchert, 840 F. 2d 723 (9th cir.
1988) . (Appendix B) This same point is also made clear in the INS
Basic Law Manual, U.S. Law_and INS Refugee Asylum Adjudications,
November 1994 p.19. (Appendix C). The President is not required to
apply the lesser standard in fashioning the refugee admissions
program but certainly is permitted to do so. The United States
agreed to the use of the standard found in the 1951 Geneva
Convention for the CPA screening. However, there is nothing in the
CPA to prevent the United States from implementing a separate
bilateral agreement with Vietnam which applies the lesser standard
once the applicant has returned to Vietnam. Indeed, the UNHCR has
made it clear that it would consider such an arrangement entirely
appropriate from the perspective of the CPA.

To apply a standard requiring past persecution only, the
applicant would have to be seen as receiving refugee status prior
to legally re-entering Vietnam. This might be done by a provisional
grant of refugee status while the applicant was still in the first
asylum country. Upon return to Vietnam, he/she could be interviewed
by INS and his/her refugee status confirmed or revoked. Another,
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perhaps simpler, solution would be to return the applicant to
Vietnam in a transit status. The applicant would then be
interviewed and adjudicated under 101(a) (42)(a) as not yet having
entered Vietnam in a juridical sense.

The treatment of the returnees as transients has other
advantages as well. The returnees would be kept separate from the
general population. This makes their treatment easier to monitor
and provides assurance that the Vietnamese government is meeting
its commitments with respect to permitting speedy processing. From
the Vietnamese perspective, it lessens contact with the general
population and reduces the problems which they might have as a
result of the lesser standard required of the returnees to qualify
for resettlement as compared to ODP applicants. The returnees could
be brought back in manageable tranche and processed promptly. Those
rejected for refugee status could then be moved to the
reintegration processing point for processing to return home. Those
granted refugee status should probably be moved to a separate
location for medical processing and sponsor assurances, either in
Vietnam or elsewhere in the region.

II. A Presidential Determination

A Presidential Determination should establish a TRACK II
program for the expedited processing of asylum applicants and
others returning to Vietnam from the camps of Southeast Asia. It
should also redress one inequity in the in-country program for
former political prisoners created by the withdrawal of the use of
public interest parole for children of the former prisoners and
establish a goal of winning Thai approval for the processing for
resettlement of Hmong applicants who are already recognized as
refugees. The Determination should make clear:

1. that refugee_status and_ resettlement through the USRP
would be provided to those who can _demonstrate that they
have either suffered past persecution or have a well
founded fear of future persecution.

2. that categories of presumptive eligibility would be
established by the Determination (similar to that
issued by President Reagan with respect to Indochinese
refugees _in__1982) and _ that such cateqories would be

based on past persecution. The Determination would
establish a presumption of past persecution for the
following groups:

- Persons with one year or more of re-education camp
confinement, or where a permanent disability was suffered
during a lesser period of confinement.

- Persons with five years or more employment with the U.S.
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government or a U.S. company, NGO or other U.S.
institution; less with special circumstances such as
training in the United states.

Persons with five years or more service with the civil or
military service with the former South Vietnamese
government; less for those trained in U.S., decorated by
U.Ss., or involved with the U.S. Special Forces,
intelligence activities or other special programs of the
U.S. government.

Persons who were forced to relocate to a punitive New
Economic 2Zone for five or more years. Persons with a
total of eight or more years, during which they were
either forced to relocate to a New Economic Zone or were
denied a Ho Kau (family registration paper).

Persons who have close family members (spouses, parents,
children and siblings), who have suffered three or more
years of re-education or who died or suffered a permanent
disability during a lesser period of confinement.
Persons confined for at least one year for political acts
committed after April 1975, including imprisonment as a
result of attempting to escape Vietnam or for avoiding
military draft for reasons of political conscience.

Religious leaders, monks, priests ministers, nuis and
other religious persons of the major religions of
Vietnam, including the Hoa Hao and Cao Dai sects.

that INS interviews would be made available also for
other applicants who do not fall within these
categories but do request interviews. These applicants
would be examined to determine whether their histories
would sustain a finding of past persecution. If so,
that fact would gqualify the applicant for refugee
status and resettlement.

that public interest parole (PIP) would be used for a
limited number of returnees from the camps who do not fit
the refugee definition including:

a, Family Unification; persons returning from the
camps. .

- children returning from the camps with
their parent or parents who have been processed
as refugees under this Determination.

- other persons returning from the camps who have
been living as a dependent member of a family
whose principal applicant is processed as a
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refugee under this determination.

=~ beneficiaries of approved non-current immigrant
visa petitions in the first, second and third
family preferences.

b. Family Unification; former poljitical prisoners
still in Vietnam.

- Unmarried children of former political
prisoners who are processed out of Vietnam as a
part of the ODP program will be provided with
PIP as had been the case until recently.

c.  Compelling humanitarian reasons for
U.S. resettlement. In oxder to qualify for this
i (A) at

category, the opplicant must have either

least one relative in the United States in his or
her immediate blood 1line (parent, grandparent,
child, grandchild, sister, brother, uncle, aunt),
or (B) his or her closest 1living relative in the
United States. In addition, the applicant must be
able to establish a compelling humanitarian ground
favoring resettlement. . Such grounds would
include:

- Suffering severe traumatic violence during
escape from Vietnan.

- Need for medical treatment not available
in Vietnam.

-~ Abandonment or brutalization of minor
child by parents in Vietnam.

- Severe medical disability.

- Persons with no immediate family remaining
in Vietnam who are unable to fend for
themselves for reasons of age or
disability.

that all persons returning from_the camps who_ are the
beneficiaries of current immigrant visa QEtltlonS will be
included in_ _the expedited processing under _this
Determination. In view of the uncertainty over whether
the Vietnamese government wiil issue exit permits to
those who have married overseas, it is especially
important to include the spouses of permanent resident
aliens and U.S. citizens in this group.

that the Secretary of State should work with the Royal

Thai Government to seek agreement that all Hmong, now
in Thailand who are gqualified as refugees and eligible
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mummgns_in_&num&m&eumnm
permitted to depart for such resettlement.

III _gpecial Cases Special procedures should be established for a
select number of cases not fitting into the above classes; which

are screened and presented by the InterAction CPA Working Group as
especially sensitive. These would not number over 100 cases.

IV Modalities and Problenms

1. A Presidential Determination is a must for this proposal to
go forward. Without it, the outcome of the operation of the system
would be too uncertain for the NGOs to encourage camp residents to

return home,

2. Obviously, such a plan can be implemented only with the
agreement of the Vietnamese government. There are, however,
powerful arguments leading to such cooperation:

- it would be likely to speed up the end of a program
which the Vietnamese very much do not want to see continuing on
over a long time frame.

- it would help greatly to avoid the spectacle of boat
people maiming themselves, rioting and even committing suicide all
over Southeast Asia (not a bad argument from the U.S. perspective

either).

- it would largely remove the difficulty of reintegrating
a significant number of persons whom the Vietnamese authorities
distrust.

It is true that the Vietnamese government has, in the
context of a much smaller program discussed with it by the
Department of State (the "egregious cases Track II"), indicated a
preference -for a program that was not seen as special or separate
from the ODP. The proposal presented here, by virtue of its size,
would inevitably have to be dealt with as a separate program. In
any case, the Vietnamese might very well wish it so since this
would make it easier to control problems which might arise as a
result of the differences in the standards applied in the two
processing streanms. The strongest consideration from the
Vietnamese perspective is likely to be the desires of their CPA
partners; especially the United States and the ASEAN countries.

3. Though they do not have a veto on U.S. actions in this
respect the United States’ partners in the CPA and the UNHCR should

be given a reasonable ground for our proposal.

- at the March 16 Steering Committee Meeting in Geneva,
we understand that it was made clear by the U.S. delegation that
U.S. agreement to the Steering Committee Communique was without
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prejudice to any arrangements which we might work out with the
Vietnamese after the return of the camp residents to Vietnanm.

- it is widely understood that this is a population for
which the United States has special concerns.

- as noted, unlike international arrangements, U.S. law
permits the granting of refugee status for past persecution only.

- the proposal offers one of the few ways out of “the
present impasse and will bring the CPA to a more expeditious and
less troublesome close, with most people still returning to
Vietnam.

4. It is estimated that 7,000 - 9,000 persons would be
admitted as refugees under this proposal in FY 1995 and 1996. Very
rapid action would have to be taken to implement this program in
order that it be seen assisting in dealing with the current problem
rather than as further delaying the ending of the CPA. INS
personnel resources will have to be increased significantly and
rapidly but, initially, will probably have to be diverted from the
ODP program. The regular ODP program, however, should not be
allowed to be disadvantaged by this proposal for any significant
period of time, both because regular ODP applicants have been
standing in line for a long time and because any significant delay
would be seen as a serious negative aspect by the Vietnamese
government. Refugee admission numbers for this group be partially
accommodated within unused FY 1995 admission numbers if the program
could get underway quickly. Probably, however, most would have to
be met out of FY 1996 admissions which should be increased
accordingly. The program is doable if the will is there.

5. There will be additional processing costs but, given the
likely: acceleration of the return of the camp population home as
opposed to the lengthy and painful period which we now face, these
might well be compensated to a considerable degree by savings in
camp care and maintenance costs.

6. The question of comparability with persons with similar
qualifications now within Vietnam could be raised.

- If still within his/her own count.y of nationality, the
standard is a person "who is persecuted or who has a well-founded
fear of persecution”. § USC 1102 (a) (42) (B) (Appendix A).

- The asylum seekers in the camps have had the additional
hardship of extremely and increasingly onerous and stressful living
conditions for many years in the camps. They left behind and most
lost their property and other material goods when they departed

Vietnam. i

- The implementation of this proposal both benefits those
offered resettlement and contributes to an overall more acceptable
ending to this long standing program.
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7. It is estimated that 500 to 800 persons would benefit from
the use of PIP under this proposal. These costs would be relatively
small as a way to end this program on a humane note.

Shep Lowman, USCC/Migration and Refugee Services
Lionel Rosenblatt, Refugees International

Dan Wolf, Legal Assistance For Vietnamese Asylum Seekers
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QO erAction.

American Council for Voluntary International Action

July 1995

InterAction, the American Cowucil for Voluntary International Action, is a coalition of
more than 150 U.S. based nonprofit organizations working to promote human dignity and
development in 165 countries around the world. Our member organizations have local
affiliates that provide services 1o refugees and other newcomers in every state of the
nation where refugees are resettled. InterAction’s Committee on Migration and Refugee
Affairs includes tne CPA (Comprehensive Plan of Action) Task Force, which is comprised
of resettlement agencies, advocacy groups, and agencies working in reintegration
assistance in Southeast Asia.

Principles on the CPA and Indochinese Asylum Seekers

The CPA which was adopted in 1989, distinguished between refugees and non-refugees by
screening newly arriving Indochinese asylum seckers. While most of us bzlieve that there
should have been a more responsive appeals process, about 73,000 of those screened out
have returned to Viet Nam.

The challenge now is to augment the CPA by addressing those 40,000 boat people
remaining in the refugee camps of Southeast Asia in an honorable and effective manner.
This has become especially urgent in light of recent events which have dramatically raised
the probabilities of serious violence in the camps.

Interdction’s CPA Task Force agrees to the following:

1. The present situation, involving the possibly imminent prospect of forced
repatriation with casualties, is extremely dangerous and must be addressed.

2. The U.S. should take a leadership role in dealing with this problem.

3. Solutions are needed which address wrongly screened out cases and promote a
peaceful resolution to the present situation.

We recommend for consideration this possible approach:
- Allowing boat people now in the UNHCR camps in Southeast Asia a hearing
with a U.S. official; the U.S. would accept those who meet pre-agreed criteria.

For example: those with U.S. connected service, re-education or other evidence of
past persecution.

- In light of apparent objections by first asylum governments to recor sidering
cases, this hearing might take place in Viet Nam on some sort of transit basis.

4. For those repatriates remaining in Viet Nam, augmented monitoring and adequate
sustained reintegration assistance remains essential.

Printed on recycled paper
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InterAction’s CPA Task Force Co-Chairs:

Lionel A. Rosenblatt, President Dr. Le Xuan Khoa, President
REFUGEES INTERNATIONAL SOULTHEAST ASIA RESOURCE ACTION CENTER

On behalf of the following agencies:

Dr. Elizabeth Ferris, Executive Director
CHURCH WORLD SERVICE/IMMIGRATION AND REFUGEE PROGRAM

Martin Wenick, Executive Vice President
HEBREW IMMIGRANT AID SOCIETY

Ralph Plumb, President
INTERNATIONAL AID

Mitzi Schroeder, Director, Washington Office
. INTERNATIONAL CATHOLIC MIGRATION COMMISSION

Ralston H. Deffenbaugh, Executive Director
LUTHERAN IMMIGRATION AND REFUGEE SERVICE

" Melvin Frarey, Director
SAVE THE CHILDREN/SOUTHEAST ASIAN REFUGEE PkOGRAM

John Swenson, Director
U.S. CATHOLIC CONFERENCE/MIGRATION AND REFUGEE SERVICES .

Roger Winter, Director
U.S. COMMITTEE FOR REFUGEES

Connie Woodberry, Director
WORLD EDUCATION

- Claude Pepin, Vice President
WORLD LEARNING

Donald N. Hammond, Vice President
WORLD RELIEF CORPORATION
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- REFUGEES
INTERNATIONAL |

STATEMENT OF
LIONEL ROSENBLATT, PRESIDENT
REFUGEES INTERNA?TIONAL

For 20 years, the U.S. has taken a strong lead in protecting and assisting
Indochinese refugees. In one of the most important humanitarian achievements since
World War I, over 1.5 million refugees from Vietnam, Cambodia and Laos were
provided temporary asylum in countries of Southeast Asia and then resettled in the U.S.
and other countries. This would not have happened without American government
leadership.

Several years ago, as a way to insure that Vietnamese boat people continued
to receive temporary asylum in the region, the UNHCR and more than eighty countries,
including Vietnam, agreed to implement the Comprehensive Plan of Action. Under this
CPA, screening of all newly arriving Vietnamese asylum seekers was put in place and
only those screened in as political refugees were permitted resettlement; those
screened out as "economic” refugees were to return to Vietnam.

To the surprise and concern of many observers, screening was conducted rather
restrictively. Former associates of the U.S. war effort were often not screened in. The
UNHCR exercised only sparingly its "mandate” prerogative to accord refugee status to
such cases on appeal. This left stranded in the camps a significant number of
individuals who had served with the U.S. or former government of Vietnam.

More than 75,000 Viethamese have returned to Vietnam since the beginning of
the CPA, but voluntary repatriation rates have been dropping since late last year and
nearly 40,000 remain in camps in the region. The countries of asylum are growing
impatient and there is concern that forced repatriation could occur in the very near
future. Already, in Hong Kong, there have been mandatory return flights to Vietnam.
This relatively restrained use of force by British-managed troops could become much
more violent elsewhere in the region.

The challenge is to head off the possibility of forcible repatriation, and gain time
to promote voluntary return, while also addressing the cases of those screened out for
whom the United States has a particular concern. For some time, especially since it
became clear that the UNHCR was unwilling to exercise its mandate in the cases of
those screened-out Vietnamese with close associations to the U.S. or the former
government of Vietnam, Refugees International has felt that the way to do this is to
open a so-called Track Il which would work as follows.

21 DUPONT CIRCLE, NW ¢ WASHINGTON, DC 20036 » TELEPHONE (202) 828-0110 » FAX (202) 828-0819

26-598 O - 96 - 6
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Statement of Lionel A. Rosenblatt
Page Two

The central premise of Track Il is to permit those asylum seekers with past U.S.-
connected service or other sensitive backgrounds to present their bona fides to a U.S.
official. This would probably have to be accomplished through an interview in Vietnarm;
any asylum seeker could return for such an interview.

Thuse approved by the U.S. official in such interviews would remain in transit
status and be processed expeditiously for departure to the United States.

Such a program would have to be coordinated closely by the U.S. government
to insure that former associates and others who could face persecution are actually
accepted by the U.S. )

We also need assurances from the Vietnamese government that it will permit
those accepted by the U.S. to remain in transit status while in Vietnam and to depart
without being subject to the normally extensive exit formalities. The time to seek such
assurances from the Vietnamese governmeant is now as the Clinton Administration
begins to work out the details of normalized relations with Vietnam. To leave this issue
off the agenda wouid be an abrogration of our humanitarian responsibilities.

There is no more fitting issue than this unfinished humanitarian business to prove
that the U.S and Vietnam can work effectively together.

To prevent the use of force against the boat people, the Track Il solution should
be in place before the ASEAN heads of state meet on August 1.

The Hmong refugees in Thailand face a unique problem. Many have been
screened in and the U.S. has requested from the Thai government access to those who
wish to resettle. We hope that this can be accomplished without delay, while still
permitting those who wish to return voluntarily to Laos to do so.

President Clinton is the fifth president to have stewardship of the Indochinese
refugee program. We need his leadership to bring the final chapter to an honorable
conclusion. Certainly the last thing the President needs is to be pitloried for having
ailowed one of our great humanitarian accomplishments to end tragically.
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TOD Accessiaie

August 2, 1995

Hon. Chris Smith

Chairman

Subcommittee on International Operations and Human Rights
House Committee on International Relations

2401A Rayburn HOB

Washington, DC 20515

Dear Mr. Chairman:

Thank you for holding the hearing on the problems with the Comprehensive Plan of
Action. As you know, a member of my staff participated in a fact finding trip early this year
which shed additional light on the flaws of the CPA. I have enclosed a statement to add to
the testimeny you heard on the CPA last Thursday. I respectfully request that the statement
“be-added to'the hearing record.

I would also request that the attached materials be added to record, to the extent they
have not yet already been added. They include a statement by Tou Zer Vang. whose
brother-in-law was killed upon return to Laos, and Kue Xiong, a Hmong who grew up in the
camps in Thailand. Mr. Xiong now lives in St. Paul, MN, and served as an interpreter
during the fact finding trip earlier this year. I also respectfully request that to the extent
there is room in the record, the findings of the delegation be entered into the record.

Thank vou again fr your vigilance on the issue of Indochinese refugees. I look

forward to working with you in the future oil trying to bring the refugee 1ssue to a
satisfactory conclusion. :

Best regards,

Steve Gunderson
Member of Congress

SG:tb

enclosures
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Testimony of Tou Ger Vang to the Committee on International
Relations, Subcommittee on Internaticnal Operations and Human
Rights Hearing: the Comprehensive Plan of Action, July 27, 1995

Mr. Chairman, Members of the Subcommittee:

Thank you for giving me the opportunity to speak in our great
nation’s capital on behalf of my people in danger in Thailand and
Laos.

My name is Tou Ger Vang. I am 45 years old. During the
Vietnam War I was a Lieutenant in the Royal Lao Army, Military
Region II, under General Vang Pao. I joined the military when I

was 12 years old. After the Pathet Lao (Communist Lao) soldiers
led by North Vietnamese officers took over my village, 1 became a
student/soldier at Long Chieng base: we would study in class, go
out to fight the enemy when necessary, and then return to our
schoolbooks. At that time my father was vice-District Chief in
Navang, Muong Vangxai, Xiengkhouang Province; during the Japanese
occupation, my father bhad served as a soldier with the French
forces.

In 1961 the Hmong accepted a sacred role with the American
advisors in Laos. We joined with them to fight against the
Vietnamese communist invaders who had run us out of our villages.
We joined with them to defend our infant democracy in Laos. We
Joined with them to defend freedon in Indochina. We had a sacred
role and we were very effective.

The Hmong intelligence and combat Special Guerrilla Units
(SGUs), trained by U.S. advisors, repeatedly disrupted the Ho Chi
Minh Trail complex, costing the enemy billions of dollars in
military equipment and supplies. SGUs rescued hundreds of downed
U.S. pilots, saving them from torture and death 1in Vietnamese
Jails and prisons. SGUs fought Communist ground forces,
capturing the strategic Plain of Jars and protecting American
personnel. SGUs protected installations that allowed all-
weather, all-hour interdiction against the enemy. Hmong SGUs
inflicted fifteen years of heavy damage on the enemy. We were
very effective--we became the Vietnamese and Lao Communists most
feared and hated enemy.

In the fifteen years of joint combat with the Americans, Hmong
military casualties were more than 35,000; we cannot estimate how
many thousands of our civilians were killed during the war.

After the Communist takeover in 1975 we were hunted and killed

by order of the government in Vientiane. These orders to
exterminate us were broadcast over the government’s radio
station. Hmong trying to flee over the Hin Heup Bridge into
Thailand were slaughtered. This was the beginning of the
Conmmunist revenge that we suffer today.

At Hin Heup the pattern of genocide first became clear. At
Hin Heup the pattern of cover-up became established. The

government claimed within Laos, and to the outside world, that
Hmong slaughtered Hmong at Hin Heup--LyTeck (Hmong), former Royal
Lao government official pgave the orders to fire--but the former
Prime Minister Souvannaphouma gave the original order to LyTeck.
Many in the Royal government cooperated with the new Communist
government, until they too were betrayed and killed.
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My father was shot to death while walking to his rice fields
in 1976 by the Pathet Lao--Lao Peoples Democratic Republic
(LPDR) - -soldiers. My older brothers went after the murderers,
but they escaped.. The soldiers soon returned with more soldiers,
and my brothers won that small battle.

In 1978 my mother and my older brother were shot and killed by
LPDR soldiers while they were in a boat on the Mekong trying to
escape to Thailand. My mother-in-law and father-in-law were
killed in that same boat. Thirteen of my family were killed by
LPDR soldiers in that boat on the Mekong--one survived.

Amnesty International says that "between 1.2 million and 2.5
million Cambodian, Vietnamese, and Laotian people have perished
in this genocide since 1975, and the genocide is continuing today
in these countries.® My wife and I have lost 33 family members,
killed in Laos by the Communists since 1975.

Lowland Lao told their Hmong neighbors and friends that the
LPDR, under orders from the Vietnamese, had an extermination
policy for the Hmong and others who had helped the Americans--but
especially for the Hmong. 0ld friends--lowland Lao--would
pretend not to know me. I asked one of them what was wrong. He
told me, "If they see me talking to you, I won’t have a throat
any more.” LPUR and Vietnam signed a formal cooperation
agreement in 1977. The government was always watching its
citizens. It is still watching.

Now I will come to present time. It is a tremendous risk that
we undertook to give these names publicly. [ say “we® because
the families of the victims needed to discuss the risk--the
safety of the survivors in Laos and even the safety of family
members here--or danger to myself. But it’s important that the
Congress and the people of the United States know what happens to
Hmong and others in Laos.

On the night of May 11, 1995, at approximately 8:00 pm,
several Pathet Lao (LPDR) soldiers broke into my brother-in-law
Za1Xiong Yang and sister-in-law Xia Vue’'s house in Ban Mouang
Village, City and District of Mouang Mok, Xiengkhouang Province,
Laos. The family was sleeping. The soldiers opened fire and

destroyed the entire building with their gunfire. The soldiers
telieved that all the family members had been killed; they stole
all the silver bars the family owned. The soldiers returned to

the murder site and found that some of the family members had
survived the assault.
Za Xiong Yang received several shots to his chest and multiple

shots to his body. His last words to his son and youngest
brother were, "Please love all your brothers and sisters who are
still alive." He was 55 years old. His wite, Xia Vue, was shot

once through the eye; the back of her head blew off and she died
instantly. She was 53 years old. Both funerals were held in Ban
Mouang.

La VYang, Za Xiong’s brother was shot through the waist, and
his wife was shot through the shin; the bullet blew off three
inches of muscle in her calf. Neng Yang, Za Xiong’s older son
was shot in his right ankle. Pao Shoua Yang, Za Xiong’s daughter
was shot through her right ankle. The survivors were treated at
Hospital #103 in Vientiane. We were told about the murders by
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phone on May 16.

1 am happy to say that the survivors have been released from
the hospital, although they say their recovery is slow. But what
happens to them now? Their parents were murdered. Neng is 18
years old and was just married before the murders; Pao Shoua is
only about 11 years old. They wrote and asked me if they could
come to us in America, or if they should go back to Ban Mouang.
I am worried sick about their safety, and about their survival.

What happened in Ban Mouang on May 11 is the Hmong story in
Laos. Civilians were murdered. The Lao government is the sole
autlority in Laos. If it sends its soldiers to kill civilians,
then the soldiers do it. Witnesses are terrified to report what
happened because soldiers can come for them, too. Who can
witnesses report to? And even if is reported, the communists
will say someone else did it, or it was because of drugs, or any
convenient blame.

This family had stayed behind in Laos in 1975. They were
moved at gunpoint to Ban Mouang in 1976: “You move where we tell
you, Or you give us your weapons and go live in the jungle. Then
we’ll see who dies first.*® Hmong were moved around like this.
In their years at Ban Mouang, Za Xiong Yang and Xia Vue obeyed
the LPDR officials and they made no trouble. They did nothing
against the LPDR and they were murdered.

Because of this pattern, because the LPDR kills its own
citizens, the rerugees at Napho--5,000 of them--signed a petition
to not be sent back to Laos. And because of this petition, six
refugees from Napho camp have been in Thai prisons since
September 1994.

Neng Vang was a returnee, repatriated from Napho Camp on March
29, 1995 to Nambat Village, Luang Prabang Province. On the
evening of May 26, 1995, he was returning from fishing at the
river with two boys younger than bimself. Uniformed Pathet Lao
soldiers were standing along the path. One opened fire. Neng
Vang was shot twice in the chest, the bullets emerged from his
back, and he died. Neng vang would have been 20 years old in
November.

His older brother and father still 1live in Nambat village.
His family in Sacramento and Fresno were told about the murder by
phone. Neng Vang and his family volunteered to repatriate. They
believed that their 1lives would be better in Laos than in
Thailand, or in America.

The Department of State says that they have checked on human
rights abuses in Laos, with no results. UNHCR states that with
the exception of Vue Mai’s disappearance, they find no “"credible

evidence” of human rights violations in Laos. State Department
and UNHCR have checked for us and ] personally thank them from my
heart for trying to investigate for us. Let me say that the

problem of credibility is the problem of LPDR credibility. Also,
there is a limit to the feasibility of State Department or UNHCR
investigation inside Laos, as well as limits to the feasibility
of legal rescue for those persecuted inside Laos.

As 1 stated before: witnesses are terrified to come forward;
intimidation is standard practice; an LPDR government official
does not have to be present with a monitor during an interview
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for intimidation to occur--neighbors or fellow villagers can be
used to inform and enforce compliance. Because the State
Department and UNHCR do not uncover evidence does not mean that
there is no violence.

Like other nations in our repressive situation, we Hmong have
our own “"underground communication network®". We see the pattern
of reprisal and blame, and it has not changed in twenty years.
We understend the silence of the witnesses, and the lies of the
victims--silencz and lies are survival tools in the LPDR. Who in
the camps, old soldiers at risk, want to return to being chosen
out and placed in reeducation camps from which they never return?
We know that returnees are questioned about military service,
although the LPDR claims there is no discrimination. We are
watching from inside, too. We are watching to try to save lives,
and we often feel helpless. .

It is like the Jewish holocaust--no one knew until it was too
late. No one believed the reports and no one helped the Jews.
And now there are those today who want the world to believe that
the Jewish Holocaust did not happen.

We know that King Sisavang Vathana and members of the Royal
Family were arrested and then assassinated. We know that 46,000
government officials were sent to reeducation camp. Some have
survived. Outsiders may say that the killings and persecutions
are over. They are not over. 500,000 people fled Laos because
of persecution that did not stop. There must be an end to
repatriation of all refugees at risk. There are many incidences
of violations in Laos today. Some of the most frightening are
the chemical attacks. A small hospital in Sayaboury underwent
chemical attacks in late 1994-early 1995.

Our problem 1is the present government of LPDR and its

policies. Repatriation cannot continue with the present
policies. Right now, LPDR soldiers are massed in Nam Heo,
central Laos. People cannot farm. It is not over. The UNHCR

investigated the death of Chong Moua Thao, but it doesn’t appear
complete. The LPDR 1is an impenetrable regime--and that is what
must change.

The LPDR violated the 1954 Geneva Agreement on Indochina, the
1962 Geneva Accord, and the Paris and Vientiane Agreements of
1973. For my people, |l request , since the government of the
United States has normalized its relations with Vietnam, that the
United States make diplomatic efforts to negotiate a new peace
agreement for the benefit of the people of Laos and the region.
1 request for my people that the government of the United Stztes
help bring about democratic reforms in Laos, including multi-
party, free, general elections. We all implore you to persuade
the government of Thailand to halt repatriation until we have a
democratic government in Laos.

I will end with a quote from A.M. Rosenthal of The New York
Times. He wrote about the ship of Jewish refugees which was
forced to sail back to Germany because no one would accept them.
He said, "But about the Vietnamese and Laotians, Americans will
never be able to say we did not know." I appeal to you
personally to help bring Neng Yang and Pao Shoua Yang--my young
orphans--to life, safety, and freedom in the United States.
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Remarks of Mr. Kue Xiong,
Hmong/Lao Human Rights Monitor
&

Delegate to the Fact-Finding Mission by the Office of
U.S. Congressman Steve Gunderson to the Hmong
Refugees in Thailand

On July 27, 1995
Before the Subcommittee on International Operations and
Human Righis
of the
International Relations Committee
U.S. House of Representatives
Washington, D.C.

Mr. Chairman and Members of the Subcommittee, thank you for holding these
hearings.

Allow me to introduce myself briefly. | am a Hmong-American and a representative of
the Lao Human Rights Council, Inc. as well as the Lao Veterans of America, inc.
Between December 1994 and January 1995, | went to the refugee camps in Thailand
as rmember of the fact-finding delegation with the office of U.S. Congressman Steve
Gunderson. In addition, | have received an overwhelming body of credible evidence
and reliable first-hand information from Hmong and Lao refugees living in the camps
in Thailand about flawed and corrupt screening, forced repatriation and human rights
violations as the result of the terrible implementation of the Comprehensive Plan of
Action (CPA) of 1989 and the Luang Prabang Tripartite Agreement on Lao Refugees
of 1991. | agree with the report of the Lawyers Committee for Human Rights, which
confirmed that the “screening is conducted in a haphazard manner with little concern
for lega! norms. Extortion and bribery are widespread.” The Lawyers Committee
continued to report in 1992 that, “The entire screening and review procedures remain
seriously flawed.”

Mr. Chairman, please allow me to explain why the CPA and the Tripartite Agreement
are flawed and corrupt. Take these cases:



165

1.) From April 7 to April 9, 1992, the officials of the Thai government and the UNHCR
cooperated to arrest and imprison two Hmong refugees in the Nong Saeng Camp,
Thailand because they refused to sign documents for voluntary repatriation to return to
Laos. The imprisonment of these two non-volunteer refugees, Mr. Chong Neng Vang
(CSC-559) and Cha Seng Vang (CSC-557), is evidence of flaws and corruption under
the CPA and the Tripartite Argeement. On April 28, 1992, the officer-in-charge of the
Legal Section of the UNHCR in Bangkok signed and sent a letter to the Lao Human
Rights Council admitting that “on 7 April (1992), they [Chong Neng Vang and Cha
Seng Vang]) refused to put their fingerprints on the standard Thai immigration paper.
Cn 8 April, the two men met our UNHCR Field Officer and said they did not want to
return to Laos because the wanted resettlement in the United States. On April 9, 1992,
the Thai government and the UNHCR forced Chong Neng Vang and Cha Seng Vang
out of prison in the Nong Saeng Camp along with several hundred other refugees and
forcibly returned them to Laos. Chong Neng Vang and Cha Seng Vang have family
members in Portland, Oregon and Sacramento, California. The UNHCR and Thai
government denied the request for family reunification and political asylum of Chong
Neng Vang and Cha Seng Vang and many other refugees in Thailand.

2.) Between March and June 1993, 305 Hmong political refugees were forced
to pay about $200,000 in extortion fees to the authorities and uifictals of the UNHCR
and Thai government and other government officials to obtain “refugee status,” and the
paperwork for family reunification and poi'tical asylum in the United States. The
authorities arrested and imprisoned Mr. Lor Xang, a leader of the group of 305
refugees. By the end of May 1994, all 305 refugees were forced back to Laos. The
authorities and government officials did not refund the money to those refugees nor to
their families 1n the United States who had provided the funds so their family members
would receive a fair screening procedure. Each family of refugees lost about $2,000 to
corrupt officials

3.) On September 5, 1994, the six leaders of about 12,000 Hmong and Lao refugees
in Napho Camp, Thailand, were asked by their fellow refugees to submit a 100-page
document of petitions and letters to the U.S. Congressional delegates from the House
International Relations Committee (Congressman Lee Hamiiton and Congressman
Ben Gilman's staff) who attempted to enter the Napho Camp on a fact-finding mission.
However, the delegates were not permitted to enter the Napho Camp. The refugees
sent the petitions and documents to the U.S. Congress and U.S. Department of State
through the Lao Human Rights Council. Therefore, on September 16, the delegates of
the Lao Human Rights Councit met with Mr. Willam Fleming, official of the Bureau of
Refugee and Migration Affairs and Country Officer for the Laos Desk of the U.S. .
Department of State. The delegates submitted the petitions of the refugees to Mr.
Fleming for investigation of the trouble of forced repatriation and other flaws under the
CPA and the Tripartite Agreement. Two family members of victims of genocide in Laos
accompanied the delegates. They submitted reports and solid evidence of the
murders of Mr. Chao Moua (a returnee to Van Vieng, northern Laos, on May 18, 1994)
and Mr. Chong Neng Vang (a non-returnee in Thaket, Bolikramsax Province, Laos, on

2
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June 22, 1994) to Mr. Fleming and Ms. Deborah Maiac, Country Officer for the Laos
Desk, for their investigation and response. However, the officials of the U.S.
Department of State never did respond to the family members on these tragedies. The
case of Vue Mai was also raised to them for investigation, but they did not respond to
our concerns.

4.) On December 30, 1994, delegates from the office of Congressman Steve
Gunderson and | entered the Napho Camp. Eyewitnesses among the refugees
confirmed to our delegation that on September 19, 1994, officials and authorities of the
Thai government and UNHCR cooperated to arrest and imprison the six leaders of the
refugees in the Napho Camp because they had attempted to submit petitions and
other documents concerning forced repatriation and flaws of the CPA to the U.S.
Congress on September 5, 1994. |, personally, interviewed many refugees in the
Napho Camp. They told me that they did not want to return to Laos because of
political persecution. The refugees told me that they feared persecution, murder and
imprisonment upon their return to Laos because of the past connections between the
U.S. government and the Hmong people during the Vietnam War. Many of those
Hmong and Lao refugees, including Vue clan family members, declared that they diu
not want to return to Laos since Mr. Vue Mai disappeared. Many of the refugees told
me that the UNHCR, Thai government, the U.S. government and Communist Lao
government could not monitor the safety of Mr. Vue Mai in Laos. They often asked me
the question: “How can these governments and the UNHCR guarantee the safety and
human rights of the many thousands of other Hmong returnees in Laos, if they did not
guarantee the safety of Vue Mai, one of their high-profile Hmong repatriate leaders ?
There were about 8,000 Hmong and Lao refugees in the Napho Camp in December
1994. There are, in 1995, about 50,00C Hmong and Lao refugees in Thailand. Of this
figure, more than 35,000-40,000 refugees escaped from the Ban Vinai, Chieng Kham,
Napho and other camps in Thailand to unknown locations between the border of
Thailand and Laos (from 1991 to 1995) in order to avoid forced repatriation to Laos.
The UNHCR, the U.S. Embassy and Thai government have failed to keep track of the
problems of the displaced refugees. Many hundreds and perhaps thousands of
refugees, men, wornen and children, are hungry and starving to death after having
escaped from these refugee camps. During the journey of the Congressional fact-
finding mission, Mr. Timothy Bartl, Legislative Assistant to Congressman Gunderson
and Mr. Philip Smith, Executive Director of the Center for Public Policy Analysis and
former aide to Congressman Don Ritter, and | met and talked with many displaced
Hmong and Lao refugees. They confirmed that they escaped from the refugee camps
in order to avoid forced repatriation to Communist Laos. The other delegates and |
found from interviewing the refugees in Thailand that the CPA and the Tripartite
Agreement had clearly, and without question, reversed voluntary repatriation to forced
repatriation. The refugees declared to the delegates that they had sent many
hundreds of letters and petitions to the U.S. Embassy in Bangkok, the Thai
government and the UNHCR in Bangkok concerning the problems of forced

_repatriation. However, the government officials have continued to ignore the letters,
petitions and requests of the refugees. The refugees in the Napho Camp and other

3
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camps told the delegates that forced repatriation has been going on since 1991.
According to refugees in Thailand, returnees in Laos, and their family members in the
United States, about 9,000 Hmong refugees—and an even larger number of ethnic
Lao refugees—were forced to return to Laos between 1891 and 1995,

5.) The six leaders of refugees at Napho were imprisoned in Suan Phlu Prison
in Bangkok. A letter of the UNHCR of December 7, 1994, assured Congressman
Benjamin Gilman, James Leach and Steve Gunderson that there are “English classes”
for the six prisoners in Bangkok. Mr. Willam Fleming, of the U.S. State Department,
told the Hmong-American people in the Califoriiia Hmong Times of December 15,
1994, that one Lowland Lao of the six prisoners was repatriated to Laos through the
Napho Camp. However, on December 31, the delegates from the office of
Congressman Gunderson’s mission and | visited, met and talked with the six
prisoners in Suan Phiu. All the six prisoners were in deplorable conditions in the
prison. The prisoners told the fact-finding mission de.egates that there were no
“English classes” for them in the prison. Instead, the six Napho camp leaders were
suffering in hellish and unbelievably inhumane conditions. They were crowed
together with other prisoners in a small prison cell where they were suffering from a
lack of food, medical care, sleep and exercise. The delegates learned that UNHCR
and U.S. State Department officials had grossly misrepresented to the U.S. Congress
the status of these six prisoners and the plight facing the Hmong refugees in Thailanc.
The UNHCR and State Department had lied to Congress about these six prisoners
and about the forced repatriation and human rights violations against the Hmong
refugees in Thailand. Congressman Gunderson's office issued a report to the U.S.
Congress on March 3, 1995, detailing this incident and its findings of forced
repatriation and gross human rights violations against Hmong refugees in Thailand.

6.) in the past four years, the UNHCR, U.S. Embassy in Bangkok, and U.S.
Dey. : :tment of State have sent many letters to the U.S. Congress, family members of
Hmong/Lao refugees in the United States and the Lao Human Rights Council. These
government agencies have cleimed that there is no persecution against returnees in
Laos. These government agencies say that they have closely monitored the problems
of returnees in Laos. They are, however, completely attempting to deceive the U.S.
Congress and misrepresent the actual situation facing Hmong and Lao refugees
returned to Laos. My information, confirmed by the Chairman of this Subcommittee at
his July 25th hearing in Congress on the CPA, is that UNHCR has only the ridiculously
low total of two (2)—| repeat a total of two— of these peopie tasked with monitoring
Hmong returnees in Laos. Can one seriously call this monitoring ? No, absolutely
not. This constitutes a “cover-up” and a “white wash” to Congress. Itis bad news for
the victims of forced repatriation and their family members since in fact it has been
established that the UNHCR at this time has only a few expatriate monitors in Laos.
Worse yet, these so-called “monitors” are, in fact, closely tracked by Lao Communist
security forces and indeed the government usually requires that the UNHCR
“monitors” be accompanied by Lao nationals approved by the Communist authorities
to whom they report about their activities. There is an overwhelming body of credible
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evidence of forced repatriation of refugees from Thailand to Laos and massive human
rights violations against returnees in Laos. But, in Laos there exists no proper or
adequate monitoring system. For instance, on January 13-14, 1994, two
representatives of the UNHCR, Mr. Werner Blatter and Rene Van Rooyen, actually
declared to Hmong and Lao-American people gather in Fresno and Santa Ana,
Calitornia, that the UNHCR could pot rmonitor and guarantee the safety of returnees in
Laos. The UNHCR declared that it did not know what had happened to Vue Mai. On
September 8-9, 1994, Mr. Edward Wilkinson, the Counselor of the U.S. Embassy for
Refugee and Migration Affairs in Bar'gkok, campaigned in St. Paul, Minnesota and
Fresno, California, in order to attempt to convince Hmong and Lao-American to
endorse the repatriation policy. Mr. Wilkinson declared that the U.S. Embassies in
Laos and Thailand depend on the UNHCR for information and the monitoring system
of returnees in Laos. As a result, it is clear, that in reality there is no real or credible
monitoring system and no guarantee of safety for Hmong returnees to Laos at all,
despite the false assurances of officials and their non-governmental organizations
(NGO) proxies to Congress.

Mr. Chairman and Members of this Subcominittee, | believe that forced repatriation of
refugees from Thailand to Communist Laos has been going on since at least 1991.
There is no real or credible monitoring system and no guarantee of the safety of
returnees to Laos. | believe that the CPA and Tripartite Agreement and their
implementation are grossly flawed.

These two agreements, their :mplementation and many of the officials and NGOs do
the implernenting need to be put under close review and warrant further investigation
by the U.S. Congress.

1 would like to propose the following points to solve the problems of the Hmong/Lao
refugee crisis in Thailand and the concerns of returnees in Laos:

1) further and immediate U.S. Congressional action to stop all funding by the
U.S. taxpayer for the forced repatriation of Lao and Hmong refugees from Thailand to
Laos, like Chairman Chris Smith's successful amendment to H.R. 1561;

2.) the U.S. Congress should assist in the formation of an International
Independent Human Rights Commission, including Members of the Lao Human Rights
Council, to moniter and to guarantee human rights, peace, safety and freedoin for
returnees and other people in Laos before the repatriation of refugees from Thailand
to Laos continues;

3.) the U.S. Congress should press the U.S. State Department, the United
Nations, and the Association of Southeast Asian Nations (ASEAN) to bring true peace,

5
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democracy, human rights, freedom, stability and national reconciliation to Laos—like
in Cambodia and Haiti—before the repatriation of refugees from Thaitand to Laos

continues.

4.) the U.S. Congress should press the U S. Department of State, Thai
government, and the United Nations, to allow an opportunity for all Lao and Hmong
refugees in Thailand to have freedom of residence, freedom of movement, political
asylum, family reunification and resettlement in third countries, according to Articles
13, 14, and 15 of the Universal Declaration of Human Rights as well as international
refugee and human rights laws.

5.) the U.S. Congress should directly press Thailand for the irnmediate release
of the six Hmong/Lao camp leaders and their remaining family members in Thailand
so they can leave Thailand for family reunification and resettlement in the United

States;

6.) the U.S. Congress should directly press Thailand to immediately open Ban
Na Pho repatriation camp and Sikhiu Detention Center and permit all Hmong combat
veterans and refugees there, including at least 6,000 (and possibly thousands more)
that the U.S. State Depariment has agreed will be accepted into the U.S. in 1995-96,
to leave Thailand for resettlement in non-communist third countries like the United

States;

7.) the U.S. Congress should directly press Thailand to immediately and fully
reopen the unique facility of Phanat Nikhom refugee resettlement center so that
thousands of additional Hmong combat veterans and their refugee families can be
processed to leave Thailand for resettiement in non-communist third countries like the
United States, which has agreed to accept a minimum of 6,000 yet (and possibly
thousands more) in 1995-96;

8.) the U.S. Congress should request that the President and the Secretary of
State of the United States should use every dipiomatic means available to ensure that
safety and human rights of the six imprisoned Hmong/Lao camp leaders in Thailand
and to secure their immediate release;

9.) the U.S. Congress shotild press for the safety and security of the Hmong and
Lao refugees at the Buddhist temple of Wat Tham Krabok and rescreen and resettle
many of these refugees especially Hmong combat veterans and their refugee families;

10.) the U.S. Congress should continue to act in support of the March 3, 1995,
tact-finding report by Congressman Steve Gunderson's office about its mission to
Hmong refugee camps in Thailand , particularily Section IV. “Findings and
Recommendations.” : h



170

Congress of the Enited States
Washington, WE 20515

September 22, 1994

The Honorable Warren M. Christopher
Secretary of State

2201 C Street, NW

Washington, DC 20520

At the end of July, the Royal Government of Thailand came to
an agreement with the Government of Laos to turn over a list to
them, by September 30th, of the names cf 5,000 Hmong who will
"voluntarily" agree to repatriate to Laos from Ban Napho refugee
camp in northern Thailand. Only 2,000 have agreed to do so at
this time.

Two weeks ago staff members of the House Foreign Affairs
Committee were denied access to the Ban Napho refugee camp in
Northern Thailand. There were reports of intimidation, beatings
and jailing of Hmong there in an effort to get them to sign up by
the September 30th deadline.

On September 16th, the Houte Foreign Affairs Committee
received a petition signed by thousands of Hmong at the camp
expressing their desire to come to the U.S. or stay in Thailand.
They do not want to return to Laos. The petition was going to be
handed over to the delegation when they visited the camp but
because they were denied access, it was flown to Washington.

Late last night information was received stating that the Hmong
leaders of the camp who arranged the petition were arrested.

The U.S. has a refugee allocation of 7,000 Laotians this
year. We will meet our quota from the Phanat Nikhom camp in
Thajland this year. Next year we can use it to admit those Hmong
in Bon Napho who are eligible to come. ’

On September 20th, at a meeting with Members of Congress,
the Thai Ambassador to the United States was asked if we could
get an agreement from his government to open Ban Napho for
processing and allow us to resettle eligible Hmong from that camp
in the U.S. The Ambassador responded positively to the
suggestion.

—

Accordingly, in light of the disturbing information about
the Hmong refugee leaders, we request that as expeditiously as
possible you raise with the appropriate high officials of the
Government of Thailand our interest in gaining access to Bon
Napho for the purpose of processing eligible Hmong for
resettlement in the United States. We would also reguest that
the Department of State investigate the accuracy of the report
that the Emong leaders in Ban Napho have been arrested.
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The Hmong have fled Laos because of problems arising from
their atliance with the U.S. during the Vietnam War. There are a
numbar of critics who believe that ws have abandoned them. We
hope that this is not the case.

Sincerely,

BENJAMIN A. GILMAN TED KENNEDY
Member of Congress Senato;

ember of Congress ength%m’so“
X
PAUL SIM

BILL McCOLLUM
Mamber of Oongress

9
CHARLES SCHUMER DANIEL P. MOYNIHAN
Member of Congress Senatar

Senator
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HCR/BKK/MISC/3275 7 December 1994

Dear Hon. Gilman, Leach and Gunderson:

I have received your letter dated 22 November 1994,

I should like to inform you that the delention of Hmong Leaders from  Ban
Napho Camp in the Immigration Deteation Center (Suan Phlu) is the decision of the
Royal Thal Government In conformity with concluslon of the CPA Technical Meeting
held in Bangkok oo June 1-2, 1994, with the active participadon of the U.S,
Delegation, During this meeting it was decided to separate those “actively working
against volun:ary repatriation®. This is more than a simple expression of opinion (st
annex). The six Hmong leadsrs were identified as such hard-core enti-volrep clements
and were consequently scparated from the gensral population, who felft intdimidated by
their action.

UNHCR can only assure that the persons concemed are detained under the
best humane conditions available at Suan Phiu. Their well-being, like that of other
persons of concern to UNHCR are monitored by full-time UNHCR personnel at Suan
Phlu. You might be intersted to know that the persons concerned are in good health
and are receiving preferential treatment, including an;l!;E ﬁ—ﬁ o_only

complaining of boredom.

.2l

€

Hon. Benjamin A. Gllman, James A. Leach and Steve Gunderson
Congress of the United States
2235 Raybura House Office Bullding
g.;hingmn, D.C. 20515-4903
S.A.
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The measures you propose with regurd 10 photographs would be scen as an
wnsult to a souvereign country, namely the Royal Thai Government. I trust therefore that
you will glve credence 10 my word as the UNHCR Representative that the persons
concerned are in no danger, that they are in good health that their well-being Is
monitored by UNHCR.

Yours sincerely,

cc:  UNHCR Headquarters, Geneva (RBAO)
UNHCR B.Q, Washington .
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Report To The Congress of the United States:

Fact-Finding Mission to Thailand Regarding the Status of
Humong/Lao Refugees and Asylum Seekers
December 28, 1994-January 2, 1995

I1V. Major Findings and
Recommendations

A.) F_()_rg_e_Q__Bijﬁgn of Hmong/Lao Refugees in Ban Napho
Camp, Suan Phlu, Si Khew, Phanat Nikhom and elsewhere in_Thailand

is_occurring. Human rights violations against them are serious.
Many thousands of Hmong/Lao refugees are in imminent danger
unless the U.S. Congress acts quickly and firmly to stop the way the
current policy is being implemented. Despite the staunch official denials of all of
the authorities and many of the NGOs under contract with the U.S. Department of State, a policy
of forced repatriation and coercion of ethnic Hmong/Laotian refugees is now occurring at Ban
Napho Camp in Thailand by some Thai RTG authorities with the assistance of some officials in the
UNHCR with the tacit approval of the U.S. Department of State. This is especially deplorable
because many of these Hmong assisted and fought as allies with the United States during the
Vietnam War—or were involved in the post-War anti-Communist resistance and are therefore at
substantial risk if sent back to the LPDR regime.

Currently, it is accurate to describe Ban Napho Camp as a concentration camp for forced and
coercive repatriation, not a refugee camp.  The U.S. Embassy in Bangkok and the U.S.
Department of State were aware of the situations at both Ban Napho Camp and Suan Phlu and did
little to improve them. In their eagerness to help improve diplomatic relations with the LPDR and
Royal Thai Government—even after requests by senior Members of the U.S. Congress to press
the LPDR, Thai Government and UNHCR— they have apparently put little diplomatic pressure on
senior levels of the Royal Thai Government, UNHCR or LPDR. The six at Suan Phlu were not
visited by the U.S. Embassy since their imprisonment in September of 1994, The UNHCR visited
them in person only once. (Note: U.S. State Department funded NGO leader Lionel
Rosenblatt, former President of Hmong/Highlander Development, visited the six
Hmong at Suan Phlu on January 9, 1994, just after the Delegation's visit; see
letter by the six prisoners about the visit in V. Addendum—Supporting
Documents, Exhibit VV). The repatriation of Hmong/Lao refugees at ban Napho Camp has
not been halted and the Camp opened so that the Hmong/Lao refugees there can be resettled in third
countries.

Desgite a significant body of proof, the U.S. Department of State, che NGOs they fund, along with
the three signers of the Tripartite Agreement (Thailand, Laos and the UNHCRY) ail staunchly
maintair. a hard line policy, stating that reports of forced repatnation and persecution of Hmong
returnees in Laos are merely the piopaganda of the anti-LPDR rbels and have no basis in fact.
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Some scholars, refugee advocates, public policy analysts and Members of the U.S. Congress
believe that this hard line policy is aimed at covering up the evidence and proof of forced
repatriation and human rights violations against Hmong/Lao refugees so that the signers of the
Tripartite Agreement and the U.S. Department of State can further their policy objectives.

Of grave concern to the Delegation are the recent comments from officials of the U.S. Department
of State stating that the Hmong/Lao repatriation and closure of refugee camps in Thailand like Ban
Napho is proceeding ahead as schedule with no delays, despite the recent documented murder in
Laos of two Hmong refugees by Pathet Lao troops (see V. Addendum—Supporting
Documents, Exhibit UU). The Declegation believes that the current policy is a potential recipe
for disaster and genocide for Hmong/Lao refugees who are returned to the LPDR.

B.) Future U.S. Congressional funding to_Thailand, the UNHCR and
U.S. State Department should linked to the level of their
cooperation on the current Hmong/Lao refugee crisis. U.S. Congressional
funding to Thailano, the UNHCR-and the U.S. Department of State for the fut ire should be
reviewed now by the U.S. Congress (for Fiscal Year 1996, Fiscal Year 1997 and Fiscal Year
1998) and should be linked—-decreased or increased—to the level of their cooperation regarding
the imprisoned six Hmong Camn leaders, as well as the Hmong/Lao refugee situation at Ban
Napho, Suan Phlu, Si Khew, Phanat Nikhom and Wat Tham Krabok. U.S. aid to Thailand stood
at $8,171,000 in economic assistance and $2,349,000 in military assistance in Fiscal Year 1993.
If Thailand, the UNHCR and U.S. State Department permit the Hmong/Lao refugees at Suan
Phlu, Si Khew, Ban Napho Camp, Phanat Nikhom and Wat Tham Krabok to leave Thailand for
resettlement to third countries other than Laos (such as the U.S., Canada, Australia, France, etc.),
then aid from the U.S. Congress to Thailand the UNHCR and the U.S. State Department should
be increased. On the other hand, if Thailar.d, the UNHCR and the U.S. Department of State do
not allow the remaining Hmong at Ban Napho Camp and Wat Tham Krabok to leave for third
country resettlement cr remain temporarily in Thailand, the United States’ Congress should cut
their funding. Likewise, if Thailanc' continues to forcibly repatriate Hmong/Lao refugees from
Ban Napho Camp and elsewhere in Thailand to Laos, the United States should cut its funding.

For many years, the Thai people, the Royal Thai Government, UNHCR and U.S. State
Department have been very helpful to the Hmong/t.ao refugees and it is hoped that they will again
help these refugees in a more positive and pro-active manner at Suan Phlu, Ban Napho, Si Khew,
Phanat Nikhom, Wat Tham Krabok and other places in Thailand to close the final chapter of the

refugee saga.

C.) The information flow_through official and most NGO channgls
regarding the status of Hmeng/Lao refugees in Thailand and Laos is
seriously flawed and unreliable. There is a disturbing pattern_of
inaccurate and misleading information being provided to Members of
Congress through official and NGO channels. It is the conclusion of the
Delegation that the general information flow to the U.S. Congress—through official and NGO
channels— regarding the status of Hmong/Lao refugees in Thailand and Laos is seriously flawed.
U.S. taxpayers’ money and funding have geneially flowed to those sources who are asked to
report on the repatriation program they are in charge of helping to implement (see V.
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Addendum—Supporting Documents, Exhibit TT chart regarding information and
funding flow). Inaccurate and often very misleading information has been the result. This may
help to explain why independent investigative journalists Jike Jane Hamilton-Merritt, Marc
Kaufimnan, Brian Bonner as well as independent human rights organizations like the Lawyers
Committee for Human Rights have often found the situation with regard to Hmong/Lao refugees in
Thailand and Laos to be much different than reported through official or NGO channels.

The English language classes and preferential treatment that the UNHCR's Ruprecht von Arnim
reported to U.S. Congressmen Gilman, Leach and Gunderson, that the six Hmong/Lao refugee
Camp leaders from Ban Napho imprisoned at Suan Phlu were receiving, was not accurate
according to the six refugees. The six told the Delegation that they never received any English
language classes or instruction and said the:y had no better trcatment than anyone else in Suan Phiu
Detention Center. They were not suffering from boredom as von Amim told the Congressmen
(see 1V. Addendum—Supporting Documents, Exhibit OO and Exhibit PP), but from
a much more serious and troubling situation.

Of concern is the aggressive effort that seems to have been made by a number of UNHCR, U.S.
State Department and U.S. Embassy employees-—and their NGO’s—-to mislead Members of the
U.S. Congress, and their staff, and deny that the current policy of forced repatriation at Ban
Napho Camp and elsewhere in Thailand is taking place. Inconsistency betwecn a statement by a
U.S. Department of State official quoted in the California Hmong Times on December 15, 1994,
and what the Delegation discovered at Suan Phlu was significant. The report that one of the six
Ban Napho Camp lcaders imprisoned it Suan Phlu—the Lowland Lao (Mr. Kham Pham)— had
volunteered to return to Laos and hzd been retumned to Ban Napho Camp was discovered to be
false on both counts (see V. Addendum—Supporting Documents, Exhibit UU).

Even more disturbing is the attempted effort by authorities—including a number of key U.S. State
Department officials— to discredit much of the wide body of historical proof of forced repatriation
as merely the fabricated propaganda of the anti-Communist resistance. Historical revisionism
appears to be the current policy of the Clinton Administration’s Department of State regarding
forced repatriation and persecution of Hmong/Lao returnees in the LPDR.

D.)_The U.S. Congress should boldly reduce most U.S. taxpa
funding to_the LPDR regime for a number_of important reasons,
including the treatment of Lao/Hmong refugees repatriated there,

U.S. economic and military aid to the Lao People’s Democratic Republic (LPDR) regime should be
dramatically cut. Congress should cut most—if not all— U.S. foreign assistance to the LPDR
—including narcotics control funding—until: 1) it significantly improves its human rights record
and allows freedom of speech, freedom of the press and freedom of movement in Laos; 2) it
removes Cold War-era Communist officials from its ranks and agrees to a democratic, multiparty,
political system which would include participation by former Hmong and Lao leaders of the Royal
Lao Government; 3) it reveals the names of the Pathet Lao security officials who were last seen
with Hmong repatriation leader Mr. Vue Mai, and who may have kidnapped and even murdered
him; 4) it stops accepting legal Hmong refugees—as defined under international law— that have
been subjected to mandatory or forced repatriated from Ban Napho Camp, Wat Tham Krabok,
Phanat Nikhom and Si Khew Detention Center in Thailand in violation of the Luang Prabang
Tripartite Agreement; 5) its military and security forces stop production and trafficking in illegal
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narcotics; 6) it grants complete and total amnesty to Hmong and Lao officials —including General
Vang Pao— of the Royal Lao government that it has “blacklisted” as enemies of the state; and 7) it
ceases military and ethnic cleansing operations by Pathet Lao troops against the Hmong—Ilike the
recent murder of Chao Moua, Yong Neng Vang as well as two Hmong related to Paul Herr.

Of grave concem to the Delegation are the recent comments of the U.S. Department of State that
the Hmong/Lw.0 repatriation and closure of refugee camps in Thailand like Ban Napho is
proceeding ahead as schedule with ro delays despite the recent documented murder in Laos of two
Hmong refugees by Pathet Lao troops (see V. Addendum—Supporting Documents,
Exhibit UU). The Delegation believes that the current policy is a potential recipe for disaster and
genocide for Hmong/Lao refugees who are retumed to the LPDR.

E.) The U.S. Congress should strongly press the U.S. State
Department, Thai Government and UNHCR to stop forced and

coercive repatriation and open Ban Napho Camp, Suan Phlu_and Si
Khew so_that Hmong/Lao_refugees there can be resettled qvickly in

third countries, At the highest leveis, the U.S. Congress should ask and press the U.S.
Department of State, the RTG (Thai Foreign Ministry, MOl and Thai Military) and UNHCR to
immediately stop the repatriation of Hmong refugees and asylurn seekers from Ban Napho Camp
and to open the camp fully so that all of the refugees there can leave Thailand and be resettled in
third countrics. The Thai MOl and UNHCR's role in the arrest, imprisonment and coercion of the
six Hmong/Lao Camp leaders from Ban Napho at Suan Phlu Detention Center is deplorable.
Equally deplorable is the apparent conspiracy of silence from the U.S. Embassy in Bangkok and
U.S. Department of State in apparcnt continued support of the arrest and imprisonment of these
six. U.S. Embassy or U.S. Department of State personnel apparently never visited the six
Hmong/Lao prisoners, instead relying-on UNHCR who was in turn also apparently dependent on
the Thai MOI. The U.S. Congress should press the U.S. Department of State and Thailand to
immediately release these six political prisoners and allow them to leave Thailand for third country

resettlement.

F.) The U.S. Congress should link future U.S. military sales to
Thailand that requir ssional r nd_"Cobr id"
funding to_the level of Thajland's cooperation regarding the release
and resettlement in third countries of the six Hmong/Lao political

prisoners in Suan Phlu and the refugees ai Ban Napho Camp, Phanat
Nikhom Camp, Si Khew and Wat Tham Krabok, Future U.S. military sales to
Thailand requiring U.S. Congressional approval should be linked to the level of Thailand’s
cooperation regarding the imprisoned six Hmong Camp leaders as well as the Hmong situation at
Ban Napho, Suan Phlu, Si Khew, Phanat Nikhom, Wat Tham Krabok and elsewhere in Thailand.
These Vietnam W ar veterans, and their families, who served honorably with the U.S. Armed
Services and war effort are owed a special debt of gratitude by the U.S. Department of Defense

and national security community.

Likewise, for Fiscal Year 1996, Fiscal Year 1997 and Fiscal Year 1998, U.S. Congressional
funding for the size and scope of the annual joint U.S./Thai military exercise “Cobra Gold” should
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should be linked to the level of their cooperation regarding the imprisoned six Hmong Camp
leaders, as well as the Hmong/Lao refugee situation at Ban Napho, Suan Phlu, Si Khew, Phanat

Nikhom and Wat Tham Krabok.

G.)_Significant numbers of Hmong_ refugees at Wat Tham Krabok are

litical_refugees that should be screened-in and granted legal

refugee status as defined under_international law. Their lives and
ll-being are likely t risk if they are returned to the LPDR

w
and therefore they should be given the chance to be resettled in_third
countries, B

The vast majority of Hmong/Lao refugees at Tham Krabok are not drug users. The Thai MOI
publicly stated in February 25, 1994, that less than 200 of the Himong at Wat Tham Krabok are
addicted to drugs (See V. Addendum—Supporting Documents Exhibit CC). The
Abbott—Pra Chamroon—denies that the Hmong at Tham Krabok are current members of the anti-
LPDR resistance. In February 1994, the Thai MOI alleged that the number of Hmong in the
resistance at Wat Tham Krabok was 40 (see V. Addendum—Supporting Documents

Exhibit DD).

The United States Congress should assist Thailand with Hmong/L.ao refugees at Wat Tham
Krabok and make sure an addendum covering this situation is negotiated into the Comprehensive
Plan of Action (CPA)—with an extension beyond 1995 negotiated for the refugees to be resettled
in third countries. The U.S. Congress should make a special effort to ensure the Hmong at Wat
Tham Krabok and their families are resettled in third countries in 1995,1996, 1997 and 1998.
Many are combat veterans that served with U.S. forces during the Vietnam War—or fought
previously in the post-War anti-Communist resistance. The United States, therefore, bears an
important responsibility toward their fate and should play a major role in helping to resettle them in

third countries.
The U.S. Congress should press the U.S. Department of State and the Thai government for more

cooperation and assistance with this effort so that further arrests are not made at Tham Krabok and
so that those 34 now imprisoned are released immediately.

To date, no Hmong/1.ao refugees from Wat Tham Krabok are being processed by the Joint
Voluntary Agency (JVA), U.S. State Department, RTG, or UNHCR officials for resettlernent in
other third countries. The United States has a special obligation to these Vietnam veterans.

H.) The U.S. Congress should hold hearings regarding the
Hmong/Lao refugee situation in Laos and Thailand to change current
policy.

The current policy is disgraceful to America's Vietnam veterans and Armed Services. Itisa
shameful betrayal of those who served as loyal allics to the United States and Thailand during the
Vietnam War. The U.S. Congress should take punitive action against the U.S. Department of
State, UNHCR, LPDR and Royal Thai government {or their role in implementing the current
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policy. They should also be held responsible for there attempts to cover up and deny the reality of
forced repatriation and human rights violations in Thailand and Laos.

The plight of the six Hmong/L.ao political prisoners in Suan Phlu and the refugees at Ban Napho
Camp, Phanat Nikhom Camp, Si Khew and Wat Tham Krabok and elsewhere should be made a
national priority of the U.S. Congress. The U.S. Congress should fight for the release of all six
prisoners in Suan Phlu and their families in Ban Napho Camp and Si Khew—they should be
r:leased by Thailand and the UNHCR and be allowed to resettle in third countries.

Of grave concern to the Dr.icgation are the recent comments by the U.S. Department of State that
the Hmong/1.ao repatriauon and closure of refugee camps in Thailand like Ban Napho is
proceeding ahead with no delays despite the murder in Laos of Hmong returnees (see V.
Addendum—Supporting Documents, exhibit UU). The Delegation believes that the current
policy is a potential recipe for disaster and genocide for Hmong/Lao refugees returned to the

LPDR.

Instead of a U.S. Congressional hearing where officials and NGOs that are beneficiaries of the
current policy and Tripartiic Agreement pronounce their utter denials, the U.S. Congressional
hearing should be a grass-roots hearing and should include significant numbers of Hmong-
Americans who have family members in Thailand and Laos that are refugees suffering from the

current policy.

The role of NGOs in impiementing and covering up the current policy should also be investigated.
The U.S. Congress should investigate their role in receiving and spending large amounts of U.S.
taxpayers dollars to forward the diplomatic agenda of the U.S. Department of State, LPDR,
UNHCR and Tripartite Agreement signers in covering-up the forced repatriation of Hmong/Lao
refugees and human rights violations against them in Thailand and Laos. The U.S. Congress
should investigate why the information flow regarding the status of Hmong/Lao refugees in
Thailand and Laos is so inaccurate and flawed (see V. Addendum—Supporting
Documents, Exhibit TT chart regarding information and funding flow).
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To: Members of the House Subcommittee on Asia

and the Subcommitiee on International Operations and Hurman Rights

From: Rene van Rooyen, Representative of the High Commissioner to United States

re: July 25 hearing ¢n the Comprehensive Plan of Action <

Date:  July 24, 1965

UNHCR is submitting the attached statement for your consideration and inclusion in the record
o{ the joint Subcommittee hearing on the CPA.

The statemeat details the technical and advisory role UNHCR plaved in the refugee status
determination procedures established and conducted by each of the regional countries of first
asylumt in Anrex 1, pages 17-26. In UNHCR's view, while the procedures under which the
governments of the region conducted screening were far from perfect, there were safeguards
buil in to ensure that those among, the 120,000 screened who had a valid claim to refugee status
were "screened-in”. UNHCR remains ready to consider any additional evidence or new
mformation about any particula case.

UNHCR takes very seriously the allegationc that asylum seekers were screened out for fatlure
to pcy brives or accede to sexual demands. Our investigations to date do not support the
propasition that the “screened out” popalation contains persons who have been wrongly denied
refugee status because of corruption.  We remain ready to look at any case where it is alleged
a person who would otherwise qualify for refugee status was deried for failure to engage in
cortupt activities.

The paper descrives UNHCR's extensive monitoring of the 73,600 who have returned to
Vietnum, including those deported or mandatorily returned by Hong Kong authorities.
UNHCR’s monitoring is conducted by seven international UNHCR staft with fluent Vietnamese
who have visited 25% of returnees. UNHCR’s moaitoring staff have been able to travel freely
throughout the country and have found to date that Vietnam has lived up to its agreement under
a Memorandum of Und:rstanding that returnees are treated 10 a way that assures their safety and
dignity in accordance with national and intemational law.

We fope that this paper will assist you in your deliberations.




181

@)

THE COMPREHENSIVE PLAN OF ACTION 1989 - 1995

A REPORT OF THE
UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES

A REGIONAL APPROACH TO IMPROVING REFUGEE PROTECTION

JULY 23, 1995




1v.

annex 1.

Anonex II.

TABLE OF CONTENTS -

The Comprehensive Plan of Action
Refugee Status Determination (Screening)
Monitoring in Vietnam

Orderly Return Arrangements

Conclusicn

Description of Screzning Procedures

First Instance [aterviews
Appeals/Review Stage
c. Nationa! Pvocedures

aw

Hong Kong
Indcnesia
Malaysia
Philippines
Thailand

(O RNV R S

Application of Refugee Criterla

Past Persecution

Future Risk of Persecution
Cumulative Persecution
Benefit of Doubt Principle
Problem of Credibibty
"Refugee Sur Place”
Principle of Famnily Unity

®moa0on

Paragraphs

6-22
23-34
35-38

39 -42



183
1. THE COMPREHENSIVE PLAN OF ACTION

1. Pollowing the International Meeting on Indo-Chinese Refugees in 1979,
Vietnamese boat people who arrived in  Southeast Agia were granted
temporary refuge on the understanding that they would be resettled
ultimately in western countries. By the late 1980s, that arrangement had
begun (o erode with unzbated outflow which was widely perceived as being
largely economically motivated by the prospects of resettlement in the
West. Resettlement  had  slowed  significantdy, building up large
"long-stayer” populations in the first asylum camps. Fearing that they
might be left with ar insoluble problem, first asylum countries became
increasingly reluctant to receive asylum seekers. Hong Kong began to
detain new arrivals under harsh conditions as a deterrent measure,
Elsewhere in the region, there were serious incidents of “push-off” of
boats, rape, assault and killing of asylum seckers, piracy attacks and
failure to rescue-at-sea.

2. It was against this sombre background , of serious threat to first
asvlum and the lives of theusands of women, men and children that on 14
June 198¢, the International Conference on“Indo-Chinese Refugees (ICIR),
attended by over 70 governments, idopzed the Comprehensive Plan of
Action. The CPA  established inter-locking and inter-dependent
commitments among the first asylum states in Southeast Asia, resettiement
countries, and the Governments of Viet Nam and Laos. It provided UNHCR
with  specific  responsibilities, including an  exceptional role for
manitoring non-refugee returnees in Vietnam.

3. The main objectives of the CPA ane:
i) To reduce clandestine depastures through information campaigns and
through increased opportunities for leg ' migration under the Orderly

Departure Program;

2) To_provide “first asylum to all asyluyn-scekers until their status
had been established and a durable solution found;
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3) To_determine the refugee status of all asylwn-seekers in accordance

with intemational standards and critena,;

4) To_rusettle those found to be genuine refugees in third countries
as well a3 all Vietnamese who were in first asylum camps prior to
March 1989; and

5)To_repatriate _those found not to be refygees, and re-integratc them

in their home countries.

4. Six years after the adoption of the CPA. clandestine departures from
Vietnam, with the life-threatening risss they entailed, have stopped, and
more than half a million Vietnamese, including some 130,00 former
detainees of re-education camps. have left the couatry legally under the
Orderly Departure Prograin.  Countries in tae region have largely respected
their commitment to grant temporary refuge to asylum seekers pending their
status determination. Screening of some 120,000 persons have been
completed and over 80,000 refugees have been resettled since 1982, while
more than 73,000 persons have rcturned to Viectnam. Reflecting the new
mood in 1994, for the first time, the numbers of those returming to Viet
Nain exceeded the numbers resettlzd from first asyluin camps.

S. Despite these achievements, the CPA has come under pressure in recent
months with attention being focussed on the fate some 41,000 "screened
out" persons in first asvlum camps, and proposals for resettlement and
re-screening of the persons.  The impact on the camp population is clear.
The momentumn on voluntary repatriation has been totally lost, delaying the
closure of. the CPA and possibly .creating funding problems for the
programme in the coming year. Strong criticism has been levied at the
screening in first asylwn camps and monitoring in Vietnam. This report
seeks to clarify some of the conceris raised in relation o these two

issues.
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I1. REFUGEE STATUS DETERMINATION (SCREENING)

6. UNHCR's objective in the CPA screening: has been, and remains, to
ensure that all those deemed by UNHCR to be refugees are "screencd-in".
Preliminary results of an intemal review of screening in the region
indicate that while the procedures were far from perfect, there were
safeguards built in to ensure that those with 2 valid claim to refugee
status were “"screened in”. UNHCR is satisfied that it was given adequate
access by the authorities concerned to manitor the screcning procedure and
application of criteria, and assess the merits of the cases. UNHCR is
also satisfied that its views on a case, particularly those which favorad
the screening-in of a case, were generally accepted by the authoritics, or
failing that, UNHMICR was able to exercise its mandate.

Responsibility of the country of asylum.

7. In asssssing the screening it is important to recall that according to
g g

paragraph 6(b) of the CPA, "the status of the asylun _seeker will be
determined by a_qualified and competent natiopal authority_or tody ...".

Thus, the decision-making responsibility rested with the soversign
government of the country of first asylum.  However, there was an
obligation under the CPA for governments to establish screening procedures
"in accordance with national legisiation and intermationally accepted
practice* (paragraph 6 of the CPA). The counsiderable efforts made ty
countries of first asylum to establish and implement the screening
procedures should be recognized. None of the countries concerned were
partics to the 1951 2efugee Convention relating to the Status of Refugees,
with the exception of the Philippines, and none had previous legislative
or administrative experience in determiring refugee status.  Nevertheless,
all of them adopted procedurss which allowed access of the asylum seeker
0 -UNHCR, a full interview of the applicant, the services of an
interpreter  and, if rejected at the first instarce, the possibility to
seek review by an authority other than the decision-maker at the first
instancc.  Additionally, in Hong Kong applicants had access to the courts
for judicial review. The national procedures are individually described in
Annex L.



186

Role of UNHCR.

8. As prescribed in Paragraph 6 (a) of the CPA, UNHCR was w "purticipate
in the process in an observer and advisory capacity.” Aware of the lack
of experience on screening in the region. the difficulties inherent in
screening such a large number of perions, and recognizing the importance
of proper screening if other aspects of the CPA, particularly resettlement
and repatriation, were to be properly implemented, UNHCR took an active
role in assisting the governments t0 establish of the procedures, and
training the govermment officials in the application of refugee law.

9. UNHCR deployed qualified intemational lawyers, complemented by local
legal consultants, in each of the countries, The specific natre of
UNHCR's invoivement in the screening peecess varied according to the
national proccdure concerned, and is described in full detail in Annex I.
What is noteworthy is that, in every country, UNHCR not only monitored
cither »ll or a significant proporticn of the government's interviews, but
isell intzrviewed  either ali applicants or at ieast all those who had
been tejected at firet instance (in Hong Kong with the heip of the
UNHCR-created NGC, AVS). In all the countries, except Hong Kong, UNHCR was
able v submiy its views on the merits of the case before the authorities
reached thetr lezis.on at the Tirst inctance.  CUNHCR also made written
submissions to the review body, and atiended all mesatings of the review
bodies, except in Hong Kong where case submissions were made by AVS.
Through _such_close involvement in the procedure, UNHCR was able tg
identify and intervene op deserving cases.

Application of UNHCR's Mandate

10. UNHCR's authority to recognize refugees under its mandate became
virtually a - third stage of review in many sitvations. In all CPA
countries, the final decision on refugee status  cither reflected  the
concurrence of UNHCR, or if agreement could not be reached, UNHCR was able
to “exercise its mandate”. This meant that in a case which UNHCR
considered mieritorious but which the government finally rejectzd, UNHCR



was able to recognize the person as a refugee under its own mandate, and
UNHCR's decision was respected by the government. ition under
mandate was an_imporant safety net for ensuring that no_person with g
valid claim was egregiously screened out and retumed to Vietnam.

11. UNHCR used its mandate most extensively in iiong Kong where the refugee
status determination process did not provida for UNHCR participation in
the actual decision-making. UNHCR TYecognized [,542 persons as mandate
refugees in Hong Kong. Even though their claims had been rejected on
appeal by the Hong Kong Govermment, the latter permitted them to be
resettled under the CPA. UNHCR did not need to exercise its mandate
frequently in other ASEAN countries, because of the prominence already
given to UNHCR's views in the national procedures. In both Malaysia and
Indonesia, virmually all cases positively recommended by UNHCR were
accepted by the authorities In the Philippines, UNHCR mandated 19
persons. In Thailand, UNHCR has identified four mandate cases and is
secking the cooperation of Thai Government as well as the assistance of
the U.S. Government in ensuring their resettlement.

Refugee Criteria.

12 Much of the criticism of CPA screening arises from difterences of
perception in the application of the refagee criteria. The refugee
criteria applied in the CPA were "thole recognized in the 1951 Convention
relating to the Status of Refugees and its 1967 Protocol, bearing in mind,
to the extent appropriate, the 1948 Universal Declaration of Buman Rights
and other relevant intemational instruments concerning refugees,
applied in a humanitarian spirit taking into account the special situation
of the asylum-seckers concerned .. " (pama 6, CPA). Tue CPA named the
UNHCR Handbook on Procedures and Criteria for Determining Refugee Status
as an authotitative and interpretative guide in developing and applying
the criteria. (Annex II covers issues relating to the application of
refugee criteria in greater detail.)
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13. Some critics of the CPA contend that past persecution should be enough
to justify refugeec status. Such a view is at odds with the 195}
Convention criteria which require the =stablishment of a well-founded fear
of persecution, i.e. the reasonable likelihood of future persecytion.
Although past persecution can be relevant in establishing the likelinood
of continued persecution, it is generally not of itself sufficient for the
grant of refugee status. In the context of the numerous requests for
review of cases in recent months, it should bte pointed out that the
determination as to whether or not the person has a well-founded fear of
persecution is made at the date of ascessment and not the date of
departure from the country of origin. In other words, on-going and
significant improvements in respect of human_gights in the country of
origin. since the date of deparmure must be taken into account. Therefore,
what may have been & borderline case in the past could well fail to
establish a well-founded fear of persecution now in the light of improved

conditions in Vietnam.

14. UNHCR's assessments have been based on extensive country of origin
information, including reports from NGOs, governments and UNHCR's own
monitoring staff in Vietnam  The information obtained from UNHCR's
monitoring of returnees, in conjunction with troader changes in Viet Nam,
particularly in  the relaxation of controls over the population, have
obviously influenced the assessment of the likelihood of future
persecution if the asylum-sccker were to return to his/her country of

origin.

15. Nevertheless, given the special situation of the Vietnamese asylum
seckers, UNHCR has advocated 3. degree of flexibility “in a humanitarian
spirit”, and advocated recognition of refugee status where past
persecution hzs been so severe that the person could not reasonably be
expected to” resume a normal life in Vietnam. Thus, persons who had
suffered atrocious forms of persecution over a. significant period, such as
significant periods of incarceration in re-education camps or confinement
to New Economic Zones, have been recogmized as refugees, regardless of
whether or not they still faced a reasonable likelihood of persecution if
they returned to Viet Nam.



16. UNHCR does not discount the possibility of egregious cases, but
belicves that, given its intensive assessment of cases, both during
screening and subsequently in the context of mandate determination, the
possibtlity is reduced to a very small number As stated previously, UNHCR

remains willing to review a case in which new and substantive slements g%
brought forward.

17. UNHCR received a list of 48 cases from the State Department in late
1994, of which 12 had not completed the national procedure and were
eventually “screened in”, 2 were granted refugee status under UNHCR's
mandate, and 2 repatriated voluntarily to Vietnam where they are being
monitored by UNHCR. UNHCR has received recently 15 cases from Congressman
Bereuter, 12 of which were also submittesd by Congressman Smith, One of
the 13 was recognized as a mandate refugee by UNHCR in Thailand sometime
ago and is awaiting Thai government clearance for resettlement, while
another has been accepted for family reunion in the United States.
Several others were subject of previous review and correspondence with NGO
advocacy groups. UNHCR has also received a list of 108 names from one
NGO, on which many have no new and relevant information, calling into
Guestion the usefulness of a review under such circumstances.

Corruption Allegations.

18. Corruption cannot be ruled out in a situation where the asylum seekers
and government screening teams were frequently living in the same camp,
where large sums of money were being transmitted from abroad, and where
recognition of refugee status resolted  immediately  in resewtlement
abroad. Rumours of bribery have been floating for sometime in the camps,
but despite all efforts, concrete evidence has been hard to obtain.
Allegations by NGOs surfaced only in 1994, after the screening bad been
completed in inost of the first asylum countries.
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19. Loug before the NGO ali=gations, UNHCR had raised the issue of
corruption with some of tfe national authonties, requesting remedial
action.  Moie recently, in the case of Indonesia, NGO reports were
forwarded immediately to the Indoncsian governm:nt for its investigation
in July 1994, Allegations against named Malaysian officials were also
passed on to the authoritizs for their necessary action, The Indonesian
authorities responded to UNHCR in November 1994 that they had made
intemal investigations, which did “not  find any substance to the
aliegations. The Malaysian authorities responded that the two officials
concerned had been reprimanded and removed from their posts, but as they
did not have a role to play in the screening process, their actions had
not affected the integrity of the decisions.  Recent allegations against
the Philippines authorities are being investigated, but as the NGO report
itself notes, UNHCR staff took up the matter with thc authoritics as far
back as 1991. :

20. UNHCR has taken very seriously the allegations that refugees have been
scresned out for failure to pay bribss or to accede to sexual demands in
the first asylum camps in the region. The Director of Policy Planning and
Operation and the Senior Executive Assistant of the High Commissioner
undertcok a mission to the region in April. following which a r2gion-wide
intzrnal review was instigated in May this year to assess the quality of
screening and the impact of corruption. (Hong Kong was not included
because of a previous very thorough review to determine whether there were
any refugees in the camps who could be recognized under UNHCR's mandate).
The results in Malaysia, Indonesia. Thiiland and the Philippines do QT
who have been wrongly denied refugee status because of cormuption. On the
contrary, what the review has shown is that a large number of casey were
recognized by the authonties in Indonesia, despite  UNHCR's clear
recommendation that in its view they did no: qualify for refugee sratus,
It is not UNHCR's policy generally to question governments when they adopt
a more generous interpretation of refugee criteria than the Office itself.
It has not been possible to coafinm with any certainty whether some of
these decisions were otivated by corruption or simply by a different
interpretation of the criteria . However, [ cannot be ruled out that
corruption inflated the numbers of those Uscreened in”.
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21. No corruption allcgations have been made against any intemational
UNHCR staff but two local consultants have been named by NGOs in Indonesia
and Philippines.  While the Philippines allegations are being pursued,
tollowing the internal enquiry on the Indonesian screening, UNHCR has
requested the Indonesian authorities to initiate criminal investigations
in onc of the cases. Neither of the two persons have been in UNHCR's
employment for a while.)  Asylum seekers’ cases handled by these
consultants have been most carefully reviewed by the UNHCR investigation
team to cnsurc that the necgative decisions were fully justified. UNHCR has
also taken a number of management measures to review and tighten control
of it's role in the implementation of the CPA.

22. UNHCR _remains_ready _to _look into anyg specific _cases in_which it is
alleged that a person who would ottRrwise qualify for rcfugee status has
been denied it for failure to pay bribes or accede to sexyal favors,

1. MONITORING OF RETURNEES IN VIETNAM

23, UNHCR's monitaring efforts in Vier Nam are by far the most complex,
far reaching and_systematic _individual casc follow-yp of any repatdation
operation_jo_dare  UNHCR's role in monitoring nationals in their own
country who, unlike refugees, would not normally benefit from
international monitoring, is remarkable as is Vietnam's full acccptancc-of
that role. UNHCR has been monitoring Vietnamese returnees since voluntary
repatriztion  began in  March 1989. The monitoring _ officers are
internaticnal staff members who speak (often several) local languages and
are__thoroughly _ familiar _with Vietnam. Tzhe:e are seven full time
experienced expatriate monitoring officers, four based in the north, three
in thc south. (UNHCR's national staff ineHanoi and the south are all
directly recfuited and employed by UNHCR with contracts issued by UNHCR
Geneva.)
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Access to Returnees
24. UNHCR has conducted over 18.000Q individual monitoring visits (persons
yeen) in Viet Nam. Nation-wide, more than 25 percent of the 73,814

returmees have been visited in their homes, in addition to thosc calling
at the UNHCR offices or met at the reception centers. Personal visits of
at least SO percent of all returmees have been accomplished in almost half
of all provinces and districts. 50 of the S2 provinces which have
received returnees have been visited ~(the remaining two provinces have
only three retumees). Of Viet Nam's 560 districts, 359 have returnees
and UNHCR has visited 337 of them. In some of the outlying provinces,
UNPCR monitcring officers have been the first foreigners to be seen since
1975. Up to 10 percent of the visited returnecs have been monitored twice
or more often.

25. The rewurnees in Viet Nam are also indirectly monitored by other
memters of the inwernational comnmunity who are actively involved in
assistance programs in Viet Nam. Amongst the NGO missions to Viet Nam
which have had a mionitoring component have been 1SS HKG (May 1989);
Briush Retugee Council (September 1989); Norwegian Refugee Council
(August 1990): AUSTCARE (April 1991): U.S. NGO delegation (December 1991),
HKCAR/Chiistian Aid to Refugees (April 1993); NARV (until April 1995).
There are also four NGOs working in the south of Viet Nam (SEARAC, ICMC,
Consortium, World Vision). Important note must also be taken of the
European Community International Bridging Programme which set up and
monitored small business loans to returnees. This programme had 23
cxpatriate and 221 local staff, and was extensively involved in the
reintegration of retumees.

26. UNHCR meets all returnees upon asrival at the airports in Hanoi and Ho
Chi Minh City. Monitoring officers subscquently visit both the Hanoi
(Doag Ngac) and Ho Chi Minh City (Thu Duc) reception centers to give all
returnees further opportunity to freely address enquiries or communicate
reintegration concerns.  All retumees are provided with the address and
telephone number of the relevant UNHCR Office.  With unrestricted access
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to UNHCR offices and fast improving means of communication, particularly
in the $outh monitoring officers arc increasingly receiving requests and
enquiries from retumees who visit, write, telephone, and, in one casc,”
even sent facsimile messages!

Monitering Methods

27. About one-third to one-half of thc monitoring team's work consists of
visiting returnees in their homes throughout the country. The agenda and
location for cach monitoring mission is set by UNHCR. Only the general
dates and province are announced to the SRV authorities, while the
monitoring officcers independently choose which retumees to visit on the
basis of a UNHCR database containing relevant information on all CPA
returmees. Mouitoring visits are made in order of the following
priorities:

to investigate all allegations rcgan.iing cither protection or
reintegration related issues. These may he communicated to UNHCR in
Viet Nam from a great variety of sources (the retumnees themselves,
their relatives or neighbors, UNHCR Offices in the countries of first
asylum, governments, NGOs, international and loczl press, etc.);

to counscl vulnerable returnees, such as unaccompanied minors,
medical/psychiatric cases, and victims of violence, aund, whcre
possible, to refer them to appropriate agencies or NGOs;

to conduct “tracings” and "home assessments” in order to assist
UNHCR Offices in the countries of first asylum to decide on the best
durable solution for wvulnerable cases (especially unaccompanied
minots) and/or to prepare their repatriation and reintegration;

to provide regular “monitoring presence” in all provinces and
districts with high rctumee concentrations and visit as many
returnees as possible and to interview .them about their reintcgration
including  aspects  such  as *~repatriation  formalities,  financial
assistance, current economic situation and prospects, etc.;
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to gather relevant information about the social, political and
economic conditions in Vietnam.

28. Monitoring officers generlly visit retumees in their homes to give
returnces the opportunity to inform UNHCR of any problems or grievances,
many of which the monitoring officers are able to solve by providing
advice and information or by referring the returnee to an appropriate
office or NGO. Data is collected on a systematic maunner on the
reintegration of each visited returnee for Gomparative purposes. All
interviews are structured around a standardized “monitoring form" covering
rclevant  issues of protection, administrtive, social, and economic
reintegration.  They are conducted "in an informal and open manner,
encouraging rcturnees to freely express their problems or concems.
Creating a UNHCR presence through regular monitoring missions in
cotnunities with returnec concentrations also encourages other returnees,
who may not have been visited, to approach UNHCR on their own if they have
issues of concem,

29. Monitoring officers’ counterparts and hosts in the provinces are the
respective  Labor and Social Welfare Departments (DOLISA) unaer the
provincial Peoples' Committees and the SRV Government's Ministry of Labor,
War Invalids and Social Affairs (MOLISA). These departments also organize
and administer the local distribution of UNHCR's individual Ffinancial
assistance, and support the planning and implementation of UNHCR
micro-projects. On many but not all monitoring ,visits, UNKCR staff may be
accomnpanied by DOLISA staff.  The presence of these officials can be quite
helpful, allowing many questions relatiefg to assistance, vocational
training, and other matters to be resolved on the spot, and wmost returnees
do not appear to be inaibited by their pretence, openly crticizing the
authorities frequently. However, whenever necessary, UNHCR monitoring
officces have become adept in making discreet arrangements to ensure that
the retumee is interviewed in private.



195

S 13-

Problems Faced by Returnees.

30. The cwnulative experience of many (housands of monitoring visits has
led UNHCR to perceive a gap, ironically, between its mandated function -
providing international protection - and th¢’ real demands of returnees -
economic  assistance. While protection issues remain at the core of
UNHCR's tasks and receive most autention from outside observers, the vast
majority_of rewumees, facing no. protection problems whatsoever, _request
UNHCR attention, advice and assistance only to improve their econoinic
situation.

31.To date, the most conumon complaints by retumees have related to
economicdifficulties, burcaucratic problews, or delays in the paymemt of
their revatriation_grants (up to US$440 per adult or child - considerably
mere than the average annual wage in Viet Nam) UNHCR's interveation has
generally helped  to  correct the problems. The issue of household
registration is used by UNHCR as an indicator of reintegration. The time
frame for a returnee to be re-registered, as well as the significance of
household registration, or Ho Khau varies according to province and
region. The process can vary from a week in sowme areas to scveral months
in other regions where it is of lcsser “administrative significance but
takes usually 2bout a menth.

32. The_number of “problematic™ individual cases has been recently
dasessed dt lesy than 1% by staff of UNHCR, and international and
non-govermmental  organizations  extensively  involved in  returnee
reintegration progammes. I[INHCR believes that_the Vietnamese authorities
have upheld their_commijiments uader the Memorandum of Understanding on
safe veturn of Vietnamese to cnsure thal retumess are treated in a_way
that_assures. their safety _and _dignity _in _accordance _with _national _and

33. This includes the waiver of prosecution and of punitive and
discriminatory measurcs.  Such waivers do not, however, exempt returmees
from prosecution for criminal offences. A number of returnees have been
arrested  for alleged criminal  offences coumitted  prior  to  their
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departure.  UNHCR is aware of 88 retumees who are or have been arrested,
and of onec ORP returnec having been executed for double murder and
robbery. UNHCR obtains information on such cases during monitoring
visits, from the transit centers, from the Hong Kong authorities and other
sources. Currently, UNHCR Viet Nam is secking from the Vietnamese
authorities 2 more systematized record of arrest cases and more
cooperation on access to persons arrested on criminal charges.

34. UNHCR welcomes any information that could provide a basis for
investigations into the alleged mistreatment of returnees.

IV. ORDERLY RETURN ARRANGEMENTS

35. Recent decline of interest among the “screened out” has been matched
by a parallel interest among some governments in the region to promote
"orderly returmn” (ORP). ORP agreements are foreshadowed in the CPA and
reflect the accepted international practice of reterning  individuals  who
have ro legal right to remain in a particular country to their nome
countries.  The first ORP agreement was signed bilaterally between Hong
Kong and Vietnam in 1989, and some 1500 peryons have been returned under
it. UNHCR does not participate or finance any part of it. However, UNHCR
mcnitors the returnees once back in Vietnam in the samme manner as other
returnees.

36. Since then ORP arrangements have been signed with Vietnam by Ir.donesia
(2 October 1993), Malaysia (24 January 1995), the Philippines (5 February
1995) and, it is expected soon, by Thailand. Under such 'Orderly Retum’
arrangements, non-refugees who have been cleared for retum to Viet Nam
can be returned home under usual immigration practices, without having to
voluateer. These arrangements differ from that exising between Hong Kong
and Vietnam, and do not eavisage the use of force.

37. In keeping with the special and exceprional role which UNHCR has
undertaken on behalf of non-refugees in the context of the CPA, UNHCR
facilitates the ORP process by channelling the ciearances from the
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Vietnamese authorities, assisting with necessary health certificates and
medical documents and funding transportation costs. UNHCR also undertakes
to provide the same level of material assistance to ORP cases, and to
monitor their well-being in Vietnam as for voluntary repatriants,

38. It should be added that material assistance, including food, shelter,”
health care and social scrvices continue to be provided by UNHCR to the
“screened-out” population in the all the first asylum camps. UNHCE also
retains a presence in all the camps to ensure humane treatment as well as
promote voluntary repatriation. UNHCR's presence in Galang was recently
strengthened with an international protection officer.

V. CONCLUSION

39. Despite the cnticisms and shortcomings, the achievements of the CPA
have been significant in assuring temporary refuge for asylum seckers and
resolving a mixed outflow of refugees and economic migrants. While there
have been some problems in the screening process, UNHCR has made every
effort to ensure, to the greatest degree possible, fair application of the
critetia. To the extent that some shortcomings are inherent in the
process, UNHCR remains willing to review cases, but does not agree that
the screening was flawed or that such large numbers have been egregiously
screencd out that a massive re-screening or resettlement from first asylum
_camps should be launched. Furthermore, false ‘cxpccmions that some of
the economic migrants still in camps could receive refugee status and be
resettled directly to the West have, in the past, led to violent
upheavals. They might, morcover, also reopen the risk of 1 new exodus,
with serious-humanitarian and political consequences.

40. While some flexibility may be pqgsible in a small number of cases on
humanitarian or family reunion grounds, by and large the population in the
camps are non-refugees, and must now returm to their country of origin, as
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some 73,000 others have done. The results of UNHCR's monitoring as well ag
the assessment of other international organizations working in Vietnam
confinn that reintegration has been safe 2nd smooth, and that Vietnam has
shown clear political will to facilitate their return and reintegration.

41. In March 1995, at the Sixth Meeting of the Steering Committee of the
CPA, all the countries involved in the CPA ack.nowledged the need to bring
some finality to the process, which has been going on for six years.
While UNHCR continues to believe that volnntary repatriation remains the
best soluticn, it is also clear that Countries of first asylum are deeply
frustrated with the slow pace of return and cannot be expected to bear the
burden indefinitely. Pressure is building up in the camps on the one hand
to push repatriation efforts and on the other to resist return.

42. The international criteria and commitments of the CPA will clearly not
meel the wishes of all the Vietnamese boat people to be considered as
refugees and resettled. New and more innovative measures will be needed
to bring a humane solution to the plight of the boat people as well a
successful conclusion to the CPA. UNHCR stands ready, within its mandate
and capacity, and in conformity with the CPA, to assist all parties in
their effort to devise an appropriate response.
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Annex [

As of March 1989, all pew arrivals in first asylum countries underwent
status determination. (Hong Kong, which had been parucularly affected by an
increase in outflow from North Viet Nam in 1987, instituted a form of status
determination in June 1988 which was subsequently brought into line with CPA
standards). The procedures established by each first asylum country vared,
but all countries, under the framework of the CPA, provided basic procedural
guarantees, such as interpreters, the right t a hearing and the right to an
appeal on the merits.

Paragraph 6(b) of the CPA, regarding the procedure to be followed for
refugee status determination, elaborated the procedural guarantees as
follows:

“(d) The procedures to be followed will be in accordance with
those endorsed by the Executive Committee of the Programme of
the United nations High Commissioner for Refugees in this
arca. Such procedures will include, inter alia:

(i) The provision of information, to the asylum-seckers about
the procedures, the critcria and the presentation of their
cases;

(ii) Prompt advice of- the decision in writing within a
prescribed period;

(iii) A right of apyzal against negative decisions and proper
appeals procedures for this purpose, bascd upon Lhe existing
faws and procedures of the individual place of asylum, with the
asylum-secker cntitled to advice, if required, to be provided
undcr UNHCR auspices.”

a. First Instance Interviews

In all countries, the interviewing officer used the asylum-secker's casefile
which contained, among other things, a bio-data shest compiled either by
UNHCR staff (in the four ASEAN countries) or by the government (in Hong
Kong). Bio-data about the applicant included date of birth, place of
origin, family composition, ecducation attained, occupation in country of
origin and .a brief summary of their background.  The bio-data form
streamlined information gathering and provided a broad background statement
regarding the applicant which assisted the interviewing officer in the first
instance interview. .

In Indonesia and the Philippines, the case files also included pre-screening
interview reports  prepared by UNHC®.appointed legal — consultants,
Pre-screening  interview  reports  identified the facts relevant to  and
supportive of the asylum-seeker's claun to refugee status. Those conducting
the refugee status detenmination interviews would then  have at their
disposal pre-interview information which they could use to cross-reference
with the information obtained during the course of the main interview,



In all five first asylum countries, the government officials appointed to
conduct the interviews were formed into teams, While the number of teams
depended on the requirements of the asylum country, cach team included a
govemment official and an interpreter  (often  externally  hired, but
sometimes recruited from the "pre-CPA” refugee camp population). The team
might also include a UNHCR-appointed tegal consultant who monitored the
interview. Legal consultants would either sit in on each interview, as in
Malaysia, or they would sit in on cases randomly, as in Thailand, Hong Kong
and the Philippines. In Malaysia, the UNHCR consultants submitted a report
together with an assessment of facts to the government. In the other
countries, the notes taken by UNHCR any stage of the proceedings formed part
of UNHCR's own files and were used in submissions or interventions with the
govemments concerned.

b. Appeals/Review Stage

The refugee status dctermination procedure§ in all CPA countries provided
for review of fust instance negativé decisions.  Applications for review
had to normally be submitted within a period of time ranging between 7 and
37 days. UNHCR counselled rejected cases on the appcjs procedures either
on an individual or group basis. The appeals/revicw submissions were
normally written by the applicant himself or in his name by friends or
Vietnamese voluntzers trained by UNHCR or UNHCR financed appeals lawyers as
ir Hong Kong. Occasionally, overseas lawyers, hired by the applicant's
celatives or friends, would also make submissions for review. In Hong Kong
there were special provisions for formal legal representation.

The Appeals Boards (or Refugee Status Review Board, Review Committee,
Appeals Committce depending on tae country) were comprised of both
govemment officials and (UNHCR observers except in Hong Kong where there was
no UNHCR participation on the Review Board. Where UNHCR was present, its
views were normally given great weight in arriving at a final decision.
In Hong Kong where CR was not present at review, UNHCR-appointed AVS
legal counsellors were able to make submissions on behalf of meritorious
cases. If there was no agreement, which was generally quite rare, UNHCR was
subsequently able to exercise its mandate if its view differed from a
negative decision of the Appeals Board.

A synopsis of the procedures which existed in each of the five CPA first
asylum couatrics follows:

. National Procedures
1.HONG KONG

BACKGRQUND: During early 1988 it became apparent to the Hong Kong
authorities that resettlement countries, in applying refugee criteria to the
Vietnamese boat people, were reaching the conclusion that the majority of
cases did not satisfy the definitional requirements of the 1951 Convention
relating to the Status of Refugees. During the first five months of 1988
only 1,100 persons werc resettled as rcfugees whercas 5,000 asylum-seekers
ammived in Hong Kong.
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Hong Kong initiated screcning of Victhamese boat people from 16 June 1988.
The procedures were slightly ameaded following an agreement between the Hong
Kong Government and UNHCR in September 1988 and subsequently changed again
to bring them in line with CPA requircments. .

© At first instance Vietnamese aiylum-seekers were interviewed by
an Immigration Assistant of the Hong Kong Tmmigration Department to collect
personal data. Once this Lnformadpn was recorded (on a questionnaire
agreed with the UNHCR), an Immigration Officer interviewed the new arrivals,
recorded their claim to refugee sfaus, “read back” to the applicant and
made an initial decision on their status. ‘The decision was reviewed by a
Senior Immigration Officer before the applicant was notified of the result.
In complex cases where the DLummigration Officer was unablc to make a
decision, the applicant might have been re-interviewed and the decision made
by a Senior Immigration Officer. In such cases, a Chief Immigradon Officer
would review the decision before the applicant was notificd of the decision,

An Australian NGO, Jesuit Refugee Service (JRS) assisted UNHCR in providing
pre-screening counselling to asylum-seckers on an individual basis.

Interpreters for the interviews were provided by the Hong Kong Government.
UNHCR had 2 right of access to all screening interviews and could offcr
advice or cominent at any stage., .

A notice of detenmination explaining the decision on the claim to refugee
status was given to all persons after screeaing. If screened-in as a
refugee, the applicant was moved o a rcfugee camp to await resettlement.
If screened-out as a non-refugee, the applicans was advised that he/she had
a right to review. .

Second__jostance:  all screened-out  applicatts ccould seek review of the
negative decision. The review procels was initiated by subwmitting the case
to the Refugee Status Review Board within 28 days of receiving the notice of
determination. On the same day that the ncgative status determination
decision was made known to the applicant a copy of the complete Immigration
Department file was given to the UNHCR legal consultants (AVS) who assisted
appellants in the preparation of their appeals. The Rcfugee Status Review
Board (RSRB) was headed by a former judge and composed of government and
non-government officials. The Refugee Status Review Board reviewed the
facts of the case and the Immigration Departinent's decision. Once the Board
reached its decision on the application for review, the appellant was
infonued of the result by an officer from the Immigration Department,

AVS, a local NGO body, created and financed by UNHCR, provided appeals
counsellors .who interviewed all adult Victnamese boat people and advised
them on the inerits of their cases. If the AVS counsellors believed that a
particular claim warranted reconsideration they would make submissions to
the Review Board. If not, the applicants were provided with guidelines to
submit their own written submissions.

Under Hong Kong administrative law, asylum-seekers could seck a judicial
review of the decision in the Hong Kong courts.. Furthermore, thc Hong Kong
Government recognized UNHCR's right to grant refugee status to a person
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under its mandate, even if be/she had been “screened out” by the
authorities. UNHCR Hoog Kong cxamined cvery final decision which resulted
in a rejection of refugee starus, and as a resuit of this, exercised its
mandating authority in 558 cases for 1,542 persons. -

UNHCR's role;

(@ full access tc the pre-screening data  collection
interviews;

(b)  full access to all screening interviews;

(c) the right to bring cases of particular concem to the
attention of the Hong Kong Government during the
pre-decision stage;

(d) receiving a copy of the complete Immigration Department
case file once the first instance decision was made known
to the applicant; .

(¢) the right to make special representations on behalf of an
applicant after the first 4nstance decision on the basis
of information made-available to UNHCR in the Immigration
Department case file; and

(f) the opportunity to discus: any outstanding  issues,
whether they be of a gereral procedural or policy nature,
or whether they involve individual cases, at the weekly
meetings between  representatives of UNHCR and  the
Chairman and members of the Refugee Status Review Board.

The results of the screening procedures in Hoog Kong: 59,508 individuals of
were screened of whom, at the first instance, 6,810 have been screened-in as
refugees and 52,698 have been screened-out.  This represents a rate of 11.4
percent positive first instance decisions. At the apgeal stage 1,099 cases
involving 2,820 persons have been overturned and 21,884 cases involving
45,747 persous have been upheld. This represents a 5.8 percent rate of
positive decisious on review.  Taking initial and appeal stage positive
decisions together, the rate of scrocned-in cases is 16.2 percent.

Jt may be asked why the screeved-in rate in Hong Kong is lower than
elsewhere in the region, This discrepancy can be acccunied, to some extent,
by the fact that the majority of the asyium seckers in Hong Kong came fiom
north Vietnam, and usually had less valid claims for refugee status given
the historical and political differences.  Nearly all the Vietnamese boat
people who -arrived in ASEAN countries origiftated in the South of Viet Nam,
whilc about two-thirds of those who arrived in Hong Kong, at least since the
late eighties, originated from the North.

2. INDONESIA

BACKGROUND: Refugee status determination began in Indonesia in Septeimnber
1989 and was completed in September 1993. The responsible govemmeut body
was P3V (an inter-ministerial task force created to deal with Victnamese

boat people).
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PROCEDURE:InJonesia did not allow NGO participation in counselling. Thus,
pre-screcaing counscling of the Victnamese boat people in Indonesia was
left to UNHCR which provided group counselling. Written material on both
procedures and criteria, prepared in the Vietnamese language by UNHCR and
some NGOs. was made available to the asylum-seckers. Later, a video on the
refugee  starus  determination process, prepared by JRS, was also made
available.

At first__instance, preliminary interviews, ‘which were in effect the
substantive interview, were conducted by UNHCR legal consultants who were
all qualified lawyers trained by UNHCR omthe procedures and criteria for
deternining refugee status in line with the 1951 Convention relating to the
Status of Refugees. The consultants worked uoder the supervision of a
senior consultant or UNHCR Legal Officer who was responsible for reviewing
the consultants’ written evaluations of each case.

UNHCR's interview reports, together with assessments were then passed to P3V
which conducted first instance interviews and reached a decision on cach
case. UNHCR and P3V met prior to formal announcement of decisions to ensurc
that UNHCR's views on positive cases were fully taken into account.
Screened-out cases were notified of the decisions in writing and screened-in
cases were submitted for resettlement.  All screened-out cases were informed
of cheir right to submit a written appeal.  UNHCR legal coansultants, both
individually and in group sessions, counselled screened-out applicants on
how to submit appeals. UNHCR-trained voluntesrs assisted applicants in the
dratting of submissions for review. :

At the seceond instance appeals were considerxd by a Review Commitiee
composed of two members of P3V (one as chairman), one member of BAIS (Armed
Forces) two ofricials from the Ministry of Foreign Affairs, and one official
from Immigration. A UNHCR legal consultant acted as observer and submitted
its vicws. The Review Cemmittee could cither, uphold the negative decision,
overturn it or refer it to the Appeals Board.

So far UNHCR has not needed to utilize its mandate (0 recognize cases
because, either at the first instance or on appeal, cases recomumended by
UNHCR were accepied as refugees by the Indonesian authoritics.

The results of refugee status determination in Indonesia have been 8,446
cascs screened-out and 3,118 cases screened-in at the first instance. The
Review Committce overturned 1,407 cases on appeal and upheld the rejections
in 2,516 cases. The Appeals Board overturned 77 cases referred to it by the
Review Committee and upheld the rejections in 6 cases.

3. MALAYSIA

BACKGROUND: The Malaysian National Task Force for Vietnamese Illegal
Immigrants (NTF VII) was responsible for implementing the refugee status
dctermination procedure in Malaysia.

PROCEDURE: Mualaysia did vnot allow NGO participation in counselling. UNHCR
bricfed all asylum-seekers on a group basis with regard lo the refugec
status determination process.  Refugee criteria were also explained.  The
asylum-seckers  had  the opportunity o ask questions before  their

26-598 0 - 96 - 8
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interviews.  Written statements concerning an asylum-secker's claims could
be submitted at any time, including after the interview. As necessary,
Vietnamese language documents were transfated in owrder to be taken into
account by UNHCR's legal coasultants and Eligibility Officar.

In Malaysia UNHCR established an “Bligibility Unit” which was headed by an
experiecnced UNHCR  Eligibility Officer and a team of 6 (later 8)
interational legal consultants. There were 6 Viectnamese-American
interpreters.

At the first Instance applicants were interviewed by a team comprising an
interviewing officer (a government designated official), a UNHCR legal
consultant (sitting in as an “observer in an advisory capacity”), and a
bilingual Vietnamese-English  interpreter  recruited  intermationally. After
the interview the govemment officer and UNHCR legal consultant discussed
the case. The interviewing officer compiled the interview report and scnt
it along with a recommendation to the Malaysian Governinent. The UNHCR !legal
consultants prepared their own notes and recommendations on the refugee
status of the asylum-secker and submitted them to the UNHCR Eligibility
Officer.

The UNHCR Eligibility Officer ensured consistency in the application of
refupee criteria and then submitted recommendations to the Malaysian
Govemment. .

The decision on the status of cach asylum seeker was taken by the Malaysian
Govermment after considering both the recofimerdation of their own officer
and that of UNHCR. The resuRing decisions were delivered to  the
asylum-seckers.

‘The second instance procedure was initiated by an application being filed by
the asylum-secker within 7 days of receiving the first instance rejection.
The asylum-seeker had a further 30 days to submit a written appeal.

At the appeals stage UNHCR again counselled the asylum-seekers about the
procedure, including the form and manner of presenting an , and also
explained the nature of the criteria for refugee status. The forum for this
counsclling was the Review Advice Group (RAG) which had legally trained
Vietnamese oa its staff. Asylum-seekers used the services of RAG in writing
and translating appeals.

Appeals were brought before the Refugee Status Review Board (RSRB) which
consisted of gosemment officials (headed by the Director of the National
Task Force or his delegate) and UNHCR, again in an "observer/advisor®
capacity. Decisions were made by consensus after discussion between the
government officials and the UNHCR. The Chairman of the Board would endorse
the decision, which would then be delivered to the asylum-secker.

The National Task Force Lhared appeal documents with UNHCR, which would then
be analyzed by the legal consultants and ?.igibilj(y Officer for consistency
and correctness in the application of the refugeé criteria.

Once appeal documents were in order, they would be presented to the RSRB and
discussed by government officials and UNIICR. Decisions were reached by
consensus,
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The results of CPA screening in Malaysia were that all but two persons
recommended by UNHCR were granted refugee status.  One of the two has
voluntarily returned to Viet Nam and the other person's case is being
examined for possibie maodate action. As of June 1995, 4,069 persons were
screened-in and 10,282 screened-out at the first instance. As of end 1994,
on appeal 1,443 persons were screened-in and 6,573 screened-out (as of end
1994).

4. PHILIPPINES

BACKGROUND: Refugee status determination began in the Philippines in
September 1989 and terminated in December 1993. The responsible Philippines
authority was the Bureau of Immigration.

PROCEDURE: At first instance upon arrival of an asylum-seeker in the camp, a
registration form containing bic-data was filled out with the aid of an
interpreter.  During the first week in the camp the asylum-seeker was
provided with ora! and written information concerning the refugee status
determination process by UNHCR.

A UNHCR legal consultant would then undertake a pre-screening interview in
order to gather detailed information. Extensive notes would be taken and
read back to the interviewee, offering him/her an opportunity to correct any
inaccuracies.  After the interview the legal consultant prepared a report on
the interview, which included an identification of the main issues and
assessment of credibility.

The result of pre-screening interviews were discussed each weck amoagst the
legal consultants, a UNHCR Eligibility Officer and the UNHCR Head of Camp.
The results of discussions became the basis of reports which were made
available o the Philippine Bureau of Immigratiou Officers who interviewed
the asylum-seekers.

UNHCR legal consultants were present at random when refugee status
determination interviews took place. The Philippine Immigration Officers
would prepare written decisions containing reasons for denial or
recognition.

Notifications of decisions were made in groups, at which time UNHCR would
explain to screened-in persons resettlement procedures and to screened-out
persons refugee starus determination appeal procedures.

UNHCR reviewed all first instance decisions in . der to identify wrongly
screened-out cases.

At second” instance, from 1991 the asyluin-seekers received free legal
assistance from two NGOs, Jesuit Refugee Services, Legal Assistance to
Vietnamese Asylum-Seekers. (In the Philippines the NGOs were allowed to
participate only after the completion of all first instance interviews.)
The Philippines Appeal Board cooperated by scheduling hearings so as to
facilitate the preparation of appeals. A" "Vietnamese Appeal Board®,
composed of Vietnamese paralegals, also provided assistance.
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UNHCR participated in the activities of the Appeals Board as an observer ard
had ample opportunity to present its views which were usually accorded great
weight, In onily 13 cases involving 19 persons did UNHCR and the Appeals
Board ultimately disagree. In these cases UNMCR recognized the persons as
refugees under its mandate.

UNHCR was invclved at every stage of the process. Its role included:

(a) Collection of bio-data and initial information relatin.
to the applicant;

(b) Pre-screening interviews to gather detailed refugee cleim
related information;

(¢)  Providing UNHCR reports and recommendations to the Bureau
of Immigration Officers who did the interviews and made
the first decisions;

(d) Being present at the first instance interviews;

(¢) Counselling rejected  asylum-seekers about  appeals
procedures;

(H  Reviewing all cases rejected at first instance;

() The full opporfunity to present UNHCR's views before the
Appeals Board; and

(h) The possibility of exercising UNHCR's mandatc for cases
upou which final agreemens was not possible.

The results of the rcfugcc status determination process in the
Philippines was 3,378 persons screened-in and 3,672 persons
screened-out at the first instance. UNHCR exercised its
mandate in 13 cases involving 19 persons.

5. THAILAND

BACKGR : The Royal Thai Government began screening all cases as of 15
June 1989 and ended screening in late 1994, The responsible government bodiy(
was the Ministry of Interior (MOI). The interviews were assigned to a Tas
Force of 25 lawyers, recruited specifically by the MOI for this purpose.
Based on the lawyers reports, decisions were taken by senior MOI ofticials.
The appeals were considered by more senior officials from the same Ministry.

PROCEDURE: At first_instance, after initial arrival formalities, Vietnamese
asylum-seekers were transferred to Sikhiu Camp where UNHCR workers completed
registration procedures.  Biographic details were recorded in a computer
database.



Thailand did not allow NGO participation in counselling. Thus, pre-screening
counselling of the Vietnamese boat people in Thailand was left to UNHCR
which provided group counselling on form, procedurs and criteria rather than
on the substance of each case.

Approximately 25 percent of the entire caseload of Victoamese asylum-seckers
were interviewed by UNHCR at the first instance stage. The interviewed
cascs were selected on the basis of infonnation obtained during the initial
registration and served as a basis upon which results could be
cross-checked. :

Aftec the MOI completed its interview, a summary would be prepared and
shared with UNHCR. Following this, & MOI Screening Committee would be
convened to discuss the case. UNHCR atended all such meetings as
observer/advisor and at these meetings UNHCR's views on cases were
presented.  Written decisions were rendered in Thai and all decisions were
shared with UNHCR. After reaching and finalizing its decisions, the MOI
Screening Committcc would then sharc the information with the MOI camp
authorities at Sikhiu. .

Second_instapes: Following the announcement of a negative first instance
decision, each individual was advised .in writing that he or she could submit
an appea! letter within 7 days after receipt of the negative first instance
decision, Copies of all appeal letters were shared with UNHCR. In
preparing submissions for review/appeal, the asylum seekers in Thailand had
to rely on other Vietnamese boat people in the camps because NGOs were not
allowed to provide this szrvice.

100 percent of appellaats were interviewed by UNHCR legal consultants who
would, in the context of their intcrvicws, provide advice on how to make
appeal submissions. After ccmpletion of the appeal interview, each
individual case was forwarded for review by a Senior UNHCR Legal Officer. A
UNHCR recommendation was then made in respect of each case and this
information was shared with the MOI Appeal Board.

The MOI constituted an Appeal Board Working Pagel to discuss each casc.
UNHCR attended 100 percent of the mectings, again as an observer/advisor.
UNHCR routinely expressed its views at such meetings. The Appeal Board
Working Panel would then make a recommendation to the Appeal Board which
decided the cases.

The appeal decision would be potificd o the appellant in Sikhiu Camp by the
MOI camp authorities. *

M_C&s_mjg in Thailand had the following amributes:
(@) Access to axylum-s;ekers at the point of registration with
an opportunity to gather infonnation before screening and to
give advice;

(v) The opportunity to interview asylum-seckers;
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(c) Receiving from the MOI a copy of its summary of interview;

(d) Participation as observer/advisor at the Screening
Committee meeting;

(e) Receiving from the MOI a copy of the screening committee's
decision;

()  Receiving copies of each appellant’s appeal letter from
the MOI,

{8) Thc opportunity for a UNHCR legal consultant to interview
and advise each appellant prior to their appeal being heard;

(h) Examination of each case by a UNHCR Lcgal Officer for the
purpose of making a recommendation to the MOI Appeal Board; and

(i) Participation as observer/advisor- on the Appeal Board
Working Panels.

UNHCR has recogrized four individual cases on the basis of UNHCR's mandate,
and is still seeking the Thai. Government's cooperation on the resc.lement
of the cases. The Royal THAMGovernmeht has agreed not to repatriate these
cases pending a mutually acceptable solution.

The rsults of the screening in Thailand, as of June 1995, were 2,979 cases
screcned-in and 11,227 screened-out at the first instance. Gm appeal 229
cases were reversed and 7,546 had their negative decisions recon{irmed.

Annex I1
Applicati f iteri

The CPA provides that: “The criterig will be those recognized in the 1951
Convention relating to the Status of Refugees and its 1967 Protocol, bearing
in mind, to the exteat appropriate, the 1948 Universal Declaration of Human
Rights and other relevant international instruments concerning refugees, and
will be applied in a humanitaran spirit taking into account the special
situation of the asylum seckers concerned and the need to respect the family
unit”,

a. Past Persecytion

The background and personal history of esach asylum-seeler was important in
assessing the well-founded nature of the fear of persecution. For example,
in the case of soldiers their length of service and ran (or that of their
close relatives) in the fonner Scuth Vietnamese Anned Forces or allied
services was rclevant to the level or degree of adverse attention or
persecution they might face. Likewise, the length of time spent in
re-education and/or in a New Economic Zone was relevant in assessing the
degree of persecution which could be suffered on retam to Vict Nam.



Other significant reference points for asscesing claims of persecution were:
the period of deprivadon of family registration cards (‘Ho Khau'),
discrimination in the ficld of education, health services, national military
and ilabor services, confiscation of private property, ecthnic discrimination,
and control of religious practices.

However, in many cases the instances of persecution or serious
discrimination were cemote in time. QOver the years, after the reunification
of Viet Nam in 1975, and particularly since the mid-eighties, Viet Nam has,
according to available country of ongin information, wimessed a gradual
but significant relaxation of the punitive or discriminatory measures which
characterized the earlier post-1975 years. Persons who had clearly suffered
measures of persecution or scrious discrimination earlier in time werc later
able to resume their lives in a manner not significantly different from
ordinary citizens of Viet Nam. Life for such persons indeed remained
difficult in view of the poor economic conditions which prevailed in the
1970's and 1980's in Viet Nam, but in many cases these difficuliies could
not bc related to a person's political, religious or social background and
were not out of proportion to the economic problems faced by the population
as a whole.

b. Euture Risk of Persecution .

As a guide to what criteria should be applied to persons being screened
under the CPA, the CPA specifically cited thetUNHCR Handbook on Procedures
and _Criteria  for. Determnining  Refugee Statys “as an  authoritative and
interpretative  guide  in developing  and applying the criteria.” [CPA
Paragraph 6(c)}. faragraph 42 of the Handbook reads:

"In general. the applicant’'s fear should be considered well-founded if he
can estabiisn, ‘o a reasonable degree, that his continued stay in his
country of ongt .13 become intcierable to him for reasons stated in the
definition, or weuld for the same_ reasons be intolerable if he refurned
there.” (Emphasis added.)

While in many cascs it was not bard to establish or accept that many of the
persons concerned had indeed suffered some measures of persecution in the
past, it was a different matter altogether when ane had to consider whether
the same persons would suffer persecution for the same reasons if they were
to return to Viet Nam, parricularly when such persecution took place, and
ended, loog before their departure from Viet Nam, The difficulties arose
due to the fact that according to country of origin information from a broad
range of sources significant changes have taken place in policics and
practices of the Vietnamese authorities vis-a-vis the entire population, and
particularly those who in the South would earlier have suffered due w
having 'bad family backgrounds'. .

The CPA criteria adhered to by the first asylum staies, in accordance with
generally accepted international standards, “fequired the establishment of a
reasonable possibility of future persccution and was not based on past
persecution alone.
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g;m_jn_gz_mg_h_&m;mmion is_so Serious as 19 Qverride the Need for
risk of Puture Persecution:

Notwithstanding the requirement that to qualify as a refugee a rcfugee must
have a prospective fear of persecution, UNHCR advocated a degree of
flexibility, and counselled a morc generous approach which was genenally
accepted throughout the region,

Under this approach, persons who had suffered atrocious forms of persecution
over a significant period, however remotc in time, were normally recognized
as refugees, even though there might not have been a rcasonable likclihood
that such experiences would recur if they returned to Viet Nam. Thus,
persons who suffered from significant periods’ of incarceration in the past,
such as in re-education camps or confinement to New Economic Zones, ot
persons who have suffered other forms of serious or cumulative measures of
persecution, have been recognized as refugees on the ground that such
experiences may be said to have left lasting impressions in the mind of the
applicant which could be said to significantly impact on the applicant's
ability to lead a nocmal life in Viet Nam. A significant number of
Vietnamese boat people have bencfited from this approach.

The recognition of refugee status «f those asylum-seekers belonging to such
categories who bhad suffered atrocicis forms of persecution and who could
establish that the scwus left by this persecution were such that they could
not be expected to resume no..nal lives in Viet Nam was not problematic.

¢. Cumulative Persecution

Another paragraph of the Handbook extensively used in refugee status
determination preceedings is paragraph 53 relatng to cumulative grounds of
persecution. Its relevant section reads as follows.

"In addition. an applicant may have been subjected to various
measures not in themselves amouating to persccution (c.g.
discrimination in different fonns), in some cases combined with
other adverse factors (e.g. general atmospheve of insecurity in
the country of origin). In “such situations, the various
elements involved may, if taken together, produce an effect on
the mind of the applicant thar can reasonably justify a claim
to well-founded fear of persecution on 'cumulative grounds'".

Equally important is paragraph 54 of the Handbook relating to measures of
discrimination which "lead to consequences of a substantially prejudicial
nature for the person concerned, e.g. serious restrictions on his right to
ecarn his livelihood, his right to practise his religion, or his access to
ncrmally  available educational  facilities. "Difficulties arose  when an
applicant could establish that he/she suffered from discrininatory measures
but that such discrimination did not amount to persecution, or even if so
considered on a cumulative basis, it was too remote in time to warrant the
need of international protection.
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In fact, the "cumulative grounds™ argument of Handbook paragraph 53 and the
"atrocious opature of persecution” argument of paragraph 136 and the
"consequences Of a substantially prejudicial nature” argument of paragraph
5S4, taken together, were the rnost fmquentl{ .used basis for adjudicators in
granting refugee status to Vietnamese boat people.

d. Beuoefit of Doubt Principle

UNHCR's recommendadons/decisions have been governed by the humanitarian
principles referred to in the CPA and dictated by a generous application of
the benefit of the doubt. In some cases, generosity in applying the benefit
of the doubt was offset by credibility problems.

d. Problem of Credibility

It is a general principle of law that the burden of procf lies with the
person submitting the claim. However, in refugee status detennination an
applicant may not be able to support his/her statements by documentation or
other physical evidence. Verbal statements may not susceptible of proof.
In such cases, the Handbook, in paragraph 196, recommends that "if the
applicant’s account appears credible, he should, unless thers are good
reasons to the contrary, be given the benefit of the doubt. "

The Handbook, in paragraph 197, also states: “Allowance for such possible
lack of evidence does not, however, mean that unsupported statements must
necessarily be accepted as true if they arc inconsistent with the general
acrount put torward by the applicant.”

The question of credibility emerged as a thomy problem for all refugee
status detennination examiners and adjudicators under the CP& very soon
after the commencement of the exercise. AS time passed, patterns of similar
claims emerged creating doubt in the minds of the examiners, which was
difficult to overcome even with the generous application of the benefit of
the doubt to the applicant. This was particularly evident in cases where
uasupported  statements  were  subsequently made  which  were  grossly
tnconsistent with the original account put forward by the applicant.

The issue of credibility is sometimes complicated when submissions are
forwarded from overseas lawyers, which conflict with claimms made by their
asyluin-seeking client during the refugee status determination proceedings.

¢. ‘Refugee Sur Place”

Application of the “sur place” principle became an issue of concem,
particularly in Hong Kong, where political activities and demonstrations
against the Victnamess government gave rise to the invocation of this
principle.  Under this principle, a person may become a refugee for actions
committed or statements made in the country of asylum which may lead to
well-fcunded fear of persecution upon return to country of origin. The
in-camp activities by Vietnamese boat people in Hong Kong included
publicized agitation against the Vietnamese government, writing to
periodicals  (especially overseas Vistnamese publications), »signing petitions




212

- ol

which denounced the Vietnainese government, lodging judicial review which
received wide publicity, misbchaving with  Vietnamese  delegations
interviewing voluntary repatriation candidates, etc. A number of NGNs,
private lawyers and others have argued for recognition of refugee s.. 38
based on the application of this principle. However, both the Hong Kong
authorities and UNHCR took the position that the application of the
principle did not apply to this cascload.

In taking this position, UNHCR took into account the relevance of the CPA,
in particular the Vietnamese Government's implenientation of the provisions
of the MOQU of December 1988, and reiteration of similar assurances by the
Vietnamese Governinent at subsequent international gatherings (in particular
the meeting of the Steering Commitiee IV of the ICIR), including the waiver
of prosecution or punitive and discriminatory measures for actions committed
in the context of seeking asylum abroad. Subsequently, such assurances were
also extended to involuntary returns from Hong Kong and Orderly Return
arrangements with Indonesia, Malaysia and the Philippines.

In light of the above, while the possibility of invoking the principles of
"sur place” has not been ruled outrds an option in exceptional
circumstances, UNHCR genemally conside that publicity of an asylum
secker, received as a result of ‘his/her activities, in itself did not
establish a well-foanded fear of persecution in the context of the CPA.

f. Principle of Family Unity

The CPA makes special mention of "the need to respect the famnily unit” (CPA
paragreph  6[a)). Problems werc encountered given the broader family
concept existing in Vietnamese culture and the position of the resettlement
countries which insisted oan the application of the narrower nuclear family
concept in conformity with their own legal requirements, Some rescttlement
countries, nutably the U.§. were willing to accept non-nuclear family
members from Yieo Nan: under the ODP.

In gerewal, spouses and minor chiidren benefitted from the priaciple of
famidy uuity The der'nition of ‘miror children’, however, varied between
16-21 based on the legislation in the first asylum countries.  Dependent
parents and somctines other dependent relatives, where dependency and
humanitarian  considerations were clear-cut, also benefited under the
principle.  This approach took effect in both joining family members scttled
abroad and in inclusion as part of a family unit for refugee status
determination processing. .

Common-law relationships entered into prior tg departure from Viet Nam were,
in principle, recognized by all parties to thé CPA. The problems associated
with this were primarily practical odes of establishing a sufficient degree
of preof.

Given the complexities of proving relationships, UNHCR has undertaken an
informal review of family reunion cases in line with basic principles:
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. Minors and dependent children are to be reunited with parents
(non-dependant adult children will not be reunited)

- Marriages predating the determination of refugee status are to
be recognized

- Marriages post-dating the determination of refugee status wiil
be recognized as granting “derivative” refugee swmws, providing
the resettlement country is willing to resettle the person from
the country of first asylum.

- Common law relationships will be accepted as existing if there
are children (or if obstacles to effecting marriage can be
shown) _.

- Reunification between/among siblings/uncles/cousins will only
be allowed if dependence can be clearly established.

Persons ir first asylum camps whose family member left under ODP will not be
able to benefit from the family unity principle under the CPA, because the
ODpP persons did not enjoy refugee status and cannot confer "derivative”
refugee status on the relative in the camp.
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UNITED NATIONS g ‘% NATIONS UNIES
HIGH COMMISSIONER \4\‘\ V HAUT COMMISSARIAT
%

FOR REFUGEES POUR LES REFUGIES

Branch Office for the United States of Americs Bursau pour les Etats-Unls d'Amérque
1776 K STREET, NW Telox: 64408 HICOMREF
SUITE 300 Telaphone: (202) 298-5181
WASHINGTON, D.C. 20008 Fax: (202) 296-5660

28 September 1995

The Honorable Christopher Smith

Chair, International Operations and Human Rights Subcommittee
2370 Raybura

Washington, DC 20515

Dear Mr. Smith:

T'am writing to request that you correct some misinformation that was presented at your
subcommittee’s July 25 hearing on the Comprehensive Plan of Action by Mr. Allen Walter
Tran, of Indiana. Mr. Tran testified that one of his brothers, Tran Le Bau, had been forced to
return to Vietnam and had been imprisoned, he suggested, because of his activities prior to
leaving Vietnam and because of his status as a returnee. This information is incorrect. UNHCR
would appreciate it if your hearing record could indicate the facts of this case.

UNHCR's office in Ho Chi Minh city looked into the return of Tran Le Bau, his
treatment on return, and the grounds for his subsequent arrest. In the course of this
investigation our staff met twice with his sister, Ms. Tran Thi Kim Hang, who lives in the same
household.

Mr. Tran Le Bau returned voluntarily from Galang on Feb. 16, 1995 and went to live
with his wife (who had not gone to Galang), his 9 year old son, and his sister (who also had not
left Vietnam) in Quan Go Vap, Ho Chi Minh City. Mr. Tran is said lo have reintegrated
normally, and received from the government on March 25 his official household registration.

His sister told us that on May 5, 1995, following a night of drinking, he was trying to
settle a drunken brawl, when he was asked by a local policeman to go to the police station. Ms.
Tran alleges that her brother resisted arrest and was subjected to physical abuse at the local
police station. Tran Le Bau has been held under investigation since that evening at a local
detention facility in Go Vap, and his family can visit him once every two weeks. Ms. Tran
visited our office on August 16, after having visited and talked with her brother that same day.
She made a statement to UNHCR about the incident, and I am enclosing a copy for your
information,
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It is unfortunate that the testimony at vour hearing led many to believe that somehow Mr,
Tran had been singled out for punishment in Vietnam. But Mr. Tran was not arrested because
of any activities. prior to his departure from Vietnam nor because of his returnee status, but
rather because when drunk, he had an altercation with a local policeman and resisted arrest.
Such events can occur in any society, and in most socicties forcibly resisting arrest is a
punishable crime.

Ms. Tran also told our staff that her remaining brother, Tran Cong Ngoc, at Galang
"refuses to return as he fears that he would not be able to make a living to support his family
in Vietnam" - again, information which is quite different from what your witness, Mr. Allan
Tran suggested.

Given the seriousness with which you and your staff have directed your inquiry into the
CPA, it would be most inappropriate if the treatment of this returnee in Vietnam continued to
be mistakenly ascribed to political motivation instead of to a matter of an individual’s disorderly
conduct.

Thank you for this opportunity to present the relevart information about Mr. Tran Le
Bau’s return and status in Vietnam.

Sincerely,

Rene van Rooyen
Representative
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Today, I have both a challenge and an opportunity to address an issue of great concern among
refugee advocates. I am referring to the plight of some 40,000 Vietnamese asylum-seekers in
Southeast Asian camps who have been denied refugee status and are now resisting a return te
their homeland — either voluntary or forced.

It is a challenge to me because there are conflicting opinions, even among refugee advocates,
on how to deal with the current situation in furst asylum camps, which may burst into tragic
incidents of violence.

Is also an opportunity for me, as a former refugec and as a long-time advocate for refugees and
human rights, to suggest a solution to this tragic dilemma that is both humanitarian in nature and
realistic in terms of resettlement, repatriation, and assistance.

The organization of which I am president, the Southeast Asia Resource Action Center, better
known by the acronym SEARAC (once known as the Indochina Resource Action Center) is
perhaps the oldest Southeast Asian refugee advocacy group in the United States. It was founded
sixteen years ago to help as the numbe