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REPORT ON THE MISSION OF THE SPECIAL
RAPPORTEUR TO THE UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRE-
LAND

TUESDAY, SEPTEMBER 29, 1998

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTERNATIONAL OPERATIONS,

COMMITTEE ON INTERNATIONAL RELATIONS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:40 a.m., in
room 2172, Rayburn House Office Building, Hon. Christopher H.
Smith (chairman of the Subcommittee) presiding.

Mr. SMITH. [presiding] The Subcommittee will come to order for
this very special meeting, and I want to thank our very, very dis-
tinguished guests for traveling so far to be with us this morning.

We will be joined very shortly, by chairman of the full Inter-
national Relations Committee, Ben Gilman. A Member of the Full
Committee, Cass Ballenger, is also here. Throughout the morning
I'm sure many of our other colleagues will be coming by.

Let me just give a brief opening and then I'd like to present our
witnesses and thank our guests for traveling and being here.

The purpose of this meeting is for the House Subcommittee with
primary jurisdiction over international human rights to receive and
review the recent U.N. report on harassment and intimidation of
defense attorneys by police officers of the Royal Ulster Constabu-
lary-the RUC-and other violations of the right to fair trial and
the right to counsel in Northern Ireland.

Prior to today's public roundtable discussion, this Subcommittee
has held two hearings on the status of human rights in Northern
Ireland and conducted one fact-finding peace mission in Belfast in
August 1997. On March 17 of this year, the full House of Rep-
resentatives passed my bill, H. Con. Res. 152, which, among other
provisions, expressed the sense of Congress that any peace agree-
ment in Northern Ireland must recognize the State's obligation to
protect human rights in all circumstances.

Since our last meeting, great strides have been made toward a
lasting and just peace in Northern Ireland. In April, representa-
tives of the multi-party peace talks signed the Good Friday Agree-
ment. In May, the people of Northern Ireland and the people of the
Republic of Ireland voted overwhelmingly in support of the peace
referendum. And, in June, the people of b0th the Catholic and the
Protestant communities took part in the election of representatives
to the new 108-member Northern Ireland Assembly.

(1)



Regrettably, the progress has not been without some setbacks.
For instance, the "marching season" in July was again marked by
violence, including firebombing, which led to the tragic death of
three young brothers, the Quinn boys, in Ballymoney. Ard, in Au-
gust, the world was stung again by the horrific Omagl bombing
which took the lives of 28 people an *iured many more.

Because there are extremists on both sides who may continue to
try to undermine the peace process and exploit the emotions and
fears of both communities, it is all the more imperative that the
Northern Ireland bill, the enabling legislation of the Good Friday
Agreement, be predicated on and capable of extending human
rights protections to all people in Northern Ireland. Ensuring a de-
fendant's right to a fair trial and an unfettered access to appro-
priate counsel is crucial if Northern Ireland is to experience a just
and a lasting peace.

Param Cumaraswamy, the U.N. Special Rapporteur on the inde-
pendence of judges and lawyers, conducted his own fact-finding
mission just less than 1 year ago and released his findings in April
of this year. In reading the report, I was struck by the similarities
between his inquiry and those undertaken by the Subcommittee on
International Operations and Human Rights-not only in the list
of government officials and others who are interviewe d, but also in
the stated items of concern and the recommenCations for reform.

The Special Rapporteur's Report finds that the hU0 officers have
indeed engaged in "activities which constitute intiraidation, hin-
drance, harassment or improper interference" with criminal de-
fense attorneys. The Rapporteur therefore recommends that the au-
thorities-preferably the new police ombudsman. whose office
would be established by the proposed Northern Irmland Act-con-
duct an independent investigation of all thredts to counsel in
Northern Ireland.

Among other important recommendations, tho report suggests an
independent judicial inquiry into the case of Patrick Finucane, the
defense attorney who was murdered in front of his wife and chil-
dren in 1989, under circumstances suggesting possible collusion by
officers of the RUC. It also recommends reforms in the training of
police officers, protection of the right to have an attorney present
during police interrogation, reinstatement of trial by jury and the
right of a criminal defendant to remain silent, and strict safe-
guards against arbitrary wiretapping.

Finally, the Special Rapporteur recognizes the inadequacy of a
complaint system in which the RUC essentially investigates itself,
subject to a supervisory commission that can only make non-bind-
ing recommendations. He notes that "of the 16,375 complaints gen-
erally received by the ICPC through 1994, not one has resulted in
any disciplinary sanction against any RUC officer," and that during
1996, there were 2,540 cases of which only one resulted in a finding
that an RUC officer was guilty of abuse of authority. The
Rapporteur therefore recommends that the office of the new police
ombudsman be given the necessary human and financial resources
to meaningfully carry out its mandate, which will go a long way to-
ward restoring public confidence in the police complaints proce-
dure.



The response thus far to the Rapporteur's Report by the British
Government is frankly disappointing. Aside from taking credit for
those areas in which the Rapporteur noted merit or progress, such
as the integrity of judges and the scheduled introduction of video
and audio recording in interrogation rooms, the government's re-
sponse is largely dismissive, both in tone and in substance. For in-
stance, the report points out that an independent judicial inquiry
is justified only "if there is a need to look at a matter of urgent
public importance." It inexplicably concludes that "this is not the
case with the murder of Mr. Patrick Finucane" unless "new evi-
dence is brought to light."

The government does not explain how new evidence will be
brought to light in the absence of an independent inquiry, and
seems not to understand the corrosive effects of not knowing the
truth about whether law enforcement officials were guilty of collu-
sion in murder.

The attitude on the part of the government officials is not an en-
couraging sign to those of us who believe that respect for human
rights is a sine qua non for peace and reconciliation in Northern
Ireland or anywhere else. Nevertheless, there is also reason for
hope. The proposed police ombudsman can be a powerful force for
police reform and for the restoration of public confidence, if the
government follows the Rapporteur's recommendations and give
the office sufficient resources.

The recently established Independent Commission for Policing
for Northern Ireland, although its only legal power is the power to
make recommendations, can also be a force for change in the right
direction if it takes to heart the Special Rapporteur's recommenda-
tions and the detailed submissions of human rights organizations,
such as the Committee for the Administration of Justice and Brit-
ish Irish Rights Watch. Drawing their sustenance from the res-
ervoir of goodwill instilled by the Good Friday Agreement and the
subsequent referenda, these government and non-government insti-
tutions can work together to restore public trust in the legal sys-
tem, largely by helping to shape a system that is, in fact, trust-
worth.M, again, I want to thank our distinguished guests.

I'd like to yield to my good friend, Mr. Ballenger, for any opening
comments he might-

Mr. BALLENGER. I'm here basically for an education. I have not
read the report, have not even been involved one way or the other
so, I'm here to listen.

Mr. SMITH. I thank my good friend, and when Mr. Gilman does
arrive, we will ask him if he has any opening comments.

I'd like to ask the distinguished Special Rapporteur if he would
begin his comments at this point.

STATEMENT OF PARAM CUMARASWAMY, SPECIAL RAPPOR-
TEUR TO THE UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND
Mr. CUMARAsWAMY. Thank you, Mr. Chairman. You have very

succinctly and very admirably summarized my report to such an
extent that I don't think I have very much left to say. May I, how-
ever, start off, Mr. Chairman, to say this: Since my appointment



to this mandate in 1994, I have been receiving periodic reports
from concerned international NGO's, in particular, the British Irish
Watch and the Lawyers' Committee for Human Rights on the issue
of intimidation and harassment of defense lawyers in Northern Ire-
land. This issue was the subject of discussion way back in 1992 in
the U.N. Sub-commission on the Prevention of Discrimination and
Protection of Minorities.

Another matter of concern which kept appearing in reports to me
was the allegation of security forces involvement in the murder of
the prominent Belfast lawyer Patrick Finucane.

In February, last year, I sought a mission to the United Kingdom
in Northern Ireland to inquire into these allegations. I also, Mr.
Chairman, took the opportunity to inquire into a few other issues
which were of relevance to the independence and the role of law.
yers in these cases. A very favorable reply, and very promptly too,
was received from the United Kingdom Government. My report fo-
cuses at length on the harassment aid intimidation of defense law-
yers by the Royal Ulster Constabi-lary (RUC), and the Patrick
Finucane murder.

I was in Belfast for nearly 10 days. During this period, I listened
to various personalities arid it was really a very heavy schedule.
And having studied the materials supplied to me, I was satisfied
that there was truth in the allegations that the defense lawyers
were harassed and intimidated, as described in the various reports
I had received since 1992.

The denial by the RUC of these allegations was largely based on
the fact that it did not receive complaints from these lawyers and
if it did they were not substantiated. Their argument throughout
has been that they didn't receive specific, written allegations as
such or complaints.

The lawyers concerned, Mr. Chairman, only about 30 among the
1,700 solicitors in Northern Ireland, gave their reasons to me as to
why they gave up submitting their complaints to the RUC. I have
listed the five reasons in the report. These reasons also include as
to why they did not lodge complaints to their own Law Society of
Northern Ireland. The fact remains, Mr. Chairman, that the RUC
was fully aware of these complaints through these international
NGO's, and the domestic NGO's. It failed to take note and allowed
the situation to deteriorate. There was, Mr. Chairman, in my view,
a complete indifference shown by the RUC to the allegations con-
tained in the reports from the NGO's.

I recall as to a specific question put to the Chief Constable as to
whether he called in this small group of lawyers and inquired from
them, "Why are you sending these complaints to the International
NGO's and other NGO's? Why aren't you sending these complaints
to the RUC?", he said, no, he didn't find a need to do so. Hence,
I came to the conclusion there was a total indifference by the RUC.

The crisis of confidence on the RUC's investigative mechanism
was highlighted, Mr. Chairman, in the recommendation of the
Hayes Commission calling for the appointment of an independent
police ombudsman to investigate complaints against the police.
This recommendation was based on loss of confidence in the RUC's
internal investigative complaints mechanism. The very figures
which you mentioned, Mr. Chairman, which are in my report,



clearly show the kind of confidence the people had on the RUC's
investigative mechanism. I have also expressed my concern over
the manner in which the Law Society of Northern Ireland, the gov-
erning body of the solicitors, addressed this issue.

Harassment and intimidation of defense lawyers go to the core
of independence of the legal profession and the administration of
justice in any civil society. The Law Society was duty-bound to
rush to the aid of its members in such situations. What greater ob-
jective or interest, Mr. Chairman, can the Law Society-have than
the protection of the independence of the profession and its individ-
ual members?

I've also expressed in my report my concern that, though the
lawyers had no confidence in the RUC's investigative mechanism,
yet, they should have, at least for record purposes, submitted their
complaints to the RUC. By failing to do so, they gave the RUC a
defense to say that they never received any specific complaints.

May I pause here, Mr. Chairman? I have, however, in my report
listed a few complaints which really were not given much attention
by the RUC. In this regard, I welcome the government's proposed
reforms to introduce audio and video recordings of interrogations in
holding centers in Northern Ireland. To my mind, and in my view,
Mr. Chairman, this will go a long way to allay the fears one may
have in the future as to whether a particular suspect, and through
that suspect, whether a particular lawyer has been intimidated.

I understand as the situation stands, silent video recording has
already been set in place in the holding centers, though there is
legislation now for audio recording, but that has not been imple-
mented. in my report, I have called upon the government to speed-
ily implement that piece of legislation.

I also welcome the legislative proposal currently before Par-
liament, which you have alluded to, Mr. Chairman, for the appoint-
ment of an independent police ombudsman to take over investiga-
tions of complaints against the police. When these reforms are im-
plemented, complaints of harassment and intimidation of defense
lawyers would be minimized.

I'm also pleased to note that the Law Society in Northern Ireland
has taken note of my concerns and my recommendations and has
also set in place a machinery to play a more proactive role in the
defense of the independence of these lawyers.

On the Patrick Finucane matter, the murder of Patrick Finucane
in February 1989, having gone through the materials given to me,
having studied the transcripts of the notes of evidence in the Brian
Nelson mitigation plea, having studied the particular transcript of
Colonel J's evidence (whose name was not disclosed) he was the
handler of Brian Nelson, the double agent-and having discussed
this matter with the Director of Public Prosecutions and also the
RUC themselves, I was convinced, Mr. Chairman, that there were
compelling reasons for an independent judicial inquiry.

I accept the reason given to me by the Director of Public Prosecu-
tions that there was insufficient evidence to prosecute anyone for
the murder even if the person who actually committed the murder
was known. I understand, and I have mentioned this in my report,
that even if there was evidence to show that the person actually
carried out the murder, yet it may be that there was no admissible



and credible evidence for a conviction. I accept that fact. But a
doubt which needs to be cleared is whether there were security
forces collusion in the murder. That is what I was driving at in my
report. I'm not suggesting for a minute, Mr. Chairman, that there
be investigation to ascertain who committed the murder, I'm more
concerned here, and from the materials I've seen, there seems to
be at least prima facie evidence to show that there could be secu-
rity forces collusion. How do we resolve this? The only way to re-
solve this and clear the doubt is to set up a royal commission, and
that is what I've suggested.

When I finalized my report, Mr. Chairman, the ongoing peace
talks in Northern Ireland were at its crucial stage. It was written
in that context and I concluded and made the recommendations, as
I did in my report, with a very strong conviction that the respect
for the rule of law and human rights with greater confidence in
public institutions, showing transparency and accountability, would
enhance the prospects for a lasting peace settlement of the conflict
in Northern Ireland.

I am very pleased that there is in place today the Good Friday
peace settlement, and I'm convinced, Mr. Chairman, sir, if my rec-
ommendations, as set out in this report are implemented, it will
enhance the prospects for a lasting peace settlement in Northern
Ireland.

Thank you, Mr. Chairman.
Mr. SMITH. Thank you, Mr. Cumaraswamy, not only for your ex-

cellent presentation, but for this very exhaustive report which real-
ly should be required reading. It is the ultimate primer, but it's
also thorough. You have gone into areas people have wanted to ig-
nore-especially the RUC, especially the British Government, espe-
cially some of the key players in Northern Ireland. I think it's ex-
tremely important that you look at several loose ends-many of the
cases that were left unresolved-where, as you pointed out, there
was indifference.

I experienced that same sense of bewilderment at "Why are you
so concerned?" when I met with Ronnie Flanagan during my trip
there. I mentioned the Casement Park issue and Sean Kelly's in-
carceration for life under the bizarre common purpose law and he
said, "I don't even know what case you're talking about." I almost
fell off my chair. Of course, he knew and he either had a case of
amnesia or was being complicitous; I don't know which one it was.
Certainly, he's not incompetent.

So, with the imprimatur of the world body-and you are the ex-
pert for the U.N. Commission on Human Rights for lawyers, the
Special Rapporteur for the independence of judges and lawyers-
I think you have taken all of these issues and put them in front
not just of the British and Irish, but the whole world, including the
Congress, and said, "Take this seriously." So, we are very much in-
debted to you for this report and for the credibility that you bring,
both personally and by extension, because of the very important po-
sition you occupy. So, thank you for the enormous public service
you have done.

I'd like to ask our other panelists if they would make their pres-
entations, and before I do I'll introduce them, as well.



Peter Madden is a solicitor with the law firm of Madden and
Finucane in Northern Ireland. He was a law partner of Patrick
Finucane, the Belfast defense attorney, as we all know, who was
murdered in 1989.

Rosemary Nelson has been a solicitor in Northern Ireland for the
past 12 years. She has been subjected to harassment and numerous
threats because of her representation of clients charged with politi-
cally motivated offenses.

And, Paul Mageean is the legal officer for the Committee on the
Administration of Justice, a non-sectariat human rights organiza-
tion, active in Northern Ireland.

Peter, if you could begin.
STATEMENT OF PETER MADDEN, SOLICITOR, MADDEN AND

FINUCANE ASSOCIATES, BELFAST
Mr. MADDEN. Mr. Chairman, I want to thank you for the oppor-

tunity to present testimony in response to Mr. Cumaraswamy's re-
port. I'd like to thank Mr. Cumaraswamy for carrying out his in-
vestigation and preparing and presenting his veryfull report. I
know that this is a difficult time for him, and I hope that the un-
happy situation in his own country will be resolved. It is a tribute
to his resolve and his determination and his professionalism in the
cause of the protection of human rights throughout the world that
he is here today.

I particularly thank him for support for the growing call to the
British Government to establish a full public judicial inquiry into
the murder of Pat Finucane.

I want to thank Jane Winter of British Irish Rights Watch for
her painstaking research and for her persistence in pursuing these
issues. Without her persistence and dedication, these issues would
not be before you today.

Although Pat Finucane was murdered by a loyalist death squad,
there is evidence that the British Government and the RUC were
involved in the murder. Prior to Pat Finucane's murder, the RUC
threatened that he should be assassinated by loyalists. Three
weeks before his murder, February 1989, British Government Min-
ister, Douglas Hogg, stated that there were a number of solicitors
who were unduly sympathetic to the IRA.

Brian Nelson was a British Army agent who was directly in-
volved in the murder. Nelson's British Army commanders took
their orders from the political masters in the British Government
in London. Pat Finucane's family want to know what is the link be-
tween the RUC death threats, Hogg's statement-which he refused
to elaborate upon-and the true role of Brian Nelson. They also
want to know how he could have been shot with a British Army
pistol.

The problem of threats and verbal abuse by the RUC to lawyers
representing people held in interrogation centers has existed for
many years. It has been well documented. It continues to this day.
The threats to the lawyers cannot be separated from the verbal and
physical abuse of the clients themselves. Mr. Cumaraswamy's
remit does not extend to the complaints of ill treatment from peo-
ple in custody, but, again, those complaints and medical evidence
over the years have not only been well documented, but hundreds



of thousands of pounds have been paid in damages to people who
were unlawfully arrested, falsely imprisoned, and assaulted in in-
terrogation centers. And I have represented many of those people.

Pat Finucane's murder is a classic example of collusion between
the British Army, the RUC, and loyalist death squads. That collu-
sion is probably responsible for almost a thousand of those killed
in our conflict.

Threats to lawyers and physical ill treatment of detainees in in-
terrogation centers by the RUC go hand in hand. Other abuses are
again well documented, such as the murder of both adults and chil-
dren with plastic bullets, the implementation of a "shoot-to-kill"
policy, the implementation of a supergrass system to secure convic-
tions in Diplock courts, the harassment and verbal abuse of young
Nationalists in their own streets--all this working in a legislative
perversion of so-called emergency law which has lasted over 25
years. There have been few prosecutions of RUC members or dis-
missals for misconduct.

I have represented thousands of people over the past 20 years,
mainly Nationalists, who have been the victims of the RUC. I've
represented hundreds of people who have been subjected to brutal-
ity and ill treatment in the interrogation centers.

Mr. Chairman, I'd like to refer to the part of paragraph 21 of Mr.
Cumaraswamy's report, if I may, because I think it is an important
part of, and I think it shows, an analogy which I'll refer to in a
moment. If I could just read part of that paragraph-it's paragraph
21 from the report.

Mr. SMITH. Yes. OK Go ahead.
Mr. MADDEN. And I quote from the report: "The Chief Constable

alluded to an agenda in which the paramilitary organizations en-
sured that detainees remain silent and alleged that solicitors may
be involved in conveying this message to the detainees. Further, he
stated that there is, in fact, a political divide in Northern Ireland
and part of the political agenda is to portray the RUC as part of
the Unionist tradition. These allegations concerning police intimi-
dation and harassment of solicitors is part and arcel of this politi-
cal agenda." And that's a quote, I think, from the Chief Constable.
And, then he goes on, and I go on to quote the passage from the
report: "The Assistant Chief Constable also admitted that during
the course of an interrogation, an officer may express the view that
the solicitor is providing bad advice to the client and not acting in
his interest, for instance, by advising the client to remain silent."

That abstract is from the report, Mr. Chairman. We have the ex-
traordinary statement from the Assistant Chief Constable, the sec-
ond in command of the RUC, who thinks that it is perfectly legiti-
mate for the RUC to undermine the lawyers who advise people in
the interrogation centers. He thinks that it is perfectly legitimate
for a police officer to tell a person under interrogation that his so-
licitor is giving him bad advice by advising him to remain silent.
And it has to be borne in mind that the lawyer is not permitted
to attend the interrogation; and that's a legal principle approved by
the House of Lords, which is the highest court of appeal in the&ju-
risdiction. It has to also be borne in mind that the client is also
probably being subjected, in most cases, to verbal abuse himself in
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the isolated conditions which are designed to frighten and intimi-
date him into making a confession.

There are very few situations where a lawyer would advise some-
one being questioned in those conditions to answer any questions.
In those particular conditions, the best advice is probably to remain
silent, despite what the Assistant Chief Constable thinks. And
apart from that, the person being questioned still has a fundamen-
tal right to remain silent. It's an amazing statement from such a
senior officer, which I think reflects an ignorance of the law, an ig-
norance of human rights, and hostility to the lawyers whose func-
tion is to protect those very rights.

It is not a matter of carrying messages to detainees to remain
silent. It could even amount to professional negligence if a lawyer
advises a client to answer questions in those circumstances. When
you consider that such high-ranking officers see nothing wrong
with holding those views, so much so that they're prepared to tell
Mr. Cumaraswamy that-and Mr. Cumaraswamy, of all people,
who has been there to conduct inquiry into human rights abuse
and there to conduct an inquiry into the intimidation of defense
lawyers. I think it makes it easier to understand why the threats
continue to this day.

People are still arrested under the Prevention of Terrorism Act.
They're still not permitted to have their lawyers present to advise
during the questioning and they're still subjected to threat and
verb a abuse.

If I can refer back to the same paragraph of the report, para-
graph 21, the statement the Chief Constable of the RUC, he says
that; presumably he means portrayed by the lawyers who are mak-
ing the complaints, as part of the Unionist tradition, as part of
some political agenda. This statement is puzzling. The RUC is 95
percent Unionist. Its members are drawn from the Unionist com-
munity. Nationalists represent somewhere between 40 to 45 per-
cent of the population in the north of Ireland. I don't think it is
part of any political agenda to portray the RUC as being Unionist.
They are Unionist and that is a fact.

l this raises questions about the whole nature and future of po-licing in the north of Ireland. It has particular significance to the
new policing commission set up by the Good Friday Agreement
under the chairmanship of Chris Patton.

We are now in a time of relative peace in the north. We are on
the verge of great change. It is a time of great hope for the future.
But unless there is fundamental change, it'll be difficult to main-
tain that peace.

They people in the north of Ireland have been promised, in the
Good Friday Agreement, a truly historic opportunity for a new be-
gnning. A new beginning means new institutions. Just as there
has to be a new approach to the administration of justice, to the
judiciary, and to inclusion of Nationalists in government, there
must be a new police service.

The RUC personnel who have been involved in the sort of abuses
to which I have referred are still in the RUC. The RUC people who
carry out threats and verbal abuse today are obviously still there.
The RUC men who threatened Pat Finucane with death are prob-
ably still there.

-



The new policing commission, headed by Chris Patton, must un-derstand that unless there is major change in policing, unless a
new police service is established, which is representative of and ac-
countable to the community that it services, unless immediate
steps are taken to introduce recruitment and training programs to
ensure that the membership of a new police service quickly reaches
the required number of Nationalist members, it will be very dif-
ficult to achieve lasting peace. And mere cosmetic change wi1 not
be enough. There is no other way around it.

A new police service must include in its personnel between 40 to
45 percent Nationalists to reflect the proportion of Nationalists in
the population, and that must be achievedquickly. Those members
of the RUC who are currently guilty of human rights abuses must
be brought to justice. Any delay will be seen as a refusal to imple-
ment the necessary change.

I cannot emphasize enough how important policing is in the new
situation. I cannot emphasize how much the RUC is not accepted
by Nationalists.What has occurred in the past in the north of Ireland is the
dominance of one community over the other, the dominance of
Unionists over Nationalists and the exclusion of Nationalists from
government. Nationalists who now make up between 40 to 45 per-
cent of the population are not a minority. The RUC is Unionist be-
cause its members come from the Unionist community. One com-
munity's police force cannot dominate the other community. A new
police service must serve all the people of the north of Ireland, and
such a new police service must have the support of all the people.

Pat Finucane was murdered because he sought to protect the
rights of Nationalists in a Unionist-dominated state. That domina-
tion has been supported and secured by the British Government.
The British Government will have to take responsibility for ensur-
ing that the terms of the Good Friday Agreement are implemented.

In order to achieve lasting peace and stability-and it is very
possible to do so-both the British and the Irish Government must
carry out the promises made to the people of Ireland and they must
fulfill the commitment to the principles of partnership, equality,
and mutual respect and to the protection of civil, political, social,
economic, and cultural rights in their respective jurisdictions.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Madden appears in the appen-

dix.]
Mr. SMITH. Thank you very much, Mr. Madden.
Mr. Gilman.
Chairman GILMAN. Thank you very much. I regret that I had a

prior appointment and have been delayed in coming to our meet-
ing. Chairman Smith, I want to thank you for arranging today's
important session.

Northern Ireland, of course, and the abuse of human rights in
the north has long been a matter of great concern to many of us
in the Congress, and especially to our Committee on International
Relations. We thank Chairman Smith for focusing attention on the
problems once again.

We're pleased to be able to report as a result of the Good Friday
accord, that the people of Northern Ireland are today the closest



they've ever been to permanent peace and reconciliation, and we're
proud that our nation has played a very important role in contrib-
uting to this new future.

Over the years, we've directed our efforts to obtaining equality
for both traditions since without this there could be no confidence,
and the hope that we now see on display in Northern Ireland
which is something that we value.

Our role and interest in the north, of course, is far from over. We
have to continue to expose any human rights abuses, and that's
why the U.N. report today and your comments are particularly im-
portant. We have to continue to seek fundamental change when
any abuse of human rights does occur. That applies to every coun-
try around the world. The U.N. Special Rapporteur's Report about
harassment and intimidation of defense attorneys is an important
and timely analysis. This has been described by many as probably
the most criticalreport ever rendered on abuse of human rights in
Northern Ireland, and we're pleased that it's been brought to light
of recent date.
The undermining of the rule of law and the respect for human

rights in Northern Ireland could no doubt contribute to the even-
tual collapse of the peace accord-something none of us want to see
occur. The U.N. report's conclusion on activities directed against
defense counsel are particularly troubling, and I quote, 'The RUC
is engaged in activities which constitute intimidation, hindrance,
harassment, or improper interference. The Special Rapporteur is
particularly concerned by the fact that the RUC has identified so-
licitors with their clients or the clients' causes as a result of dis-
charging their functions."

The fresh start, I think, in Northern Ireland under the Good Fri-
day accord, must bring an end to these traces of the past. Inequal-
it and any undermining of fundamental rights must not be part

the future of the north. We need real change on the ground.
Many independent bodies have also expressed concern similar to
the U.N.'s findings on the abuse of defense counsel. These include
the ABA, the New York Lawyers' Committee for Human Rights,
and the British Irish Rights Watch.

So, we welcome, Mr. Chairman, this inquiry today. We're par-
ticularly grateful to the U.N. Special Rapporteur for bringing to
light the serious problems in the north and in parts of their system
of justice. I look forward to hearing the witnesses' recommenda-
tions today and I regret I missed the early part, but I'll catch up
by reading some of the materials.

This report highlights the need for change and we're pleased that
our International Relations Committee, early next year, will be
conducting Full Committee hearings on the root causes of these
problems at the RUC. The need for an acceptable policing body in
the north of Ireland could not be clearer. So, thank you, Mr. Chair-
man, for the opportunity of participating with you in this hearing.

Mr. SMITH. Thank you very much, Chairman Gilman, and, as ev-
eryone knows, you have been a leader on behalf of human rights
in Northern Ireland throughout the entirety of your career. So,
we're all very much indebted to that as well.

I'd like to ask Ms. Rosemary Nelson if she would proceed at this
point.



STATEMENT OF ROSEMARY NELSON, SOLICITOR, COMMITTEE
ON THE ADMINISTRATION OF JUSTICE, BELFAST

Ms. NELSON. Thank you, Mr. Chairman. I have been a solicitor
in private practice in the north of Ireland for the past 12 years. My
practice includes a mixture of several areas of law, including crime,
matrimonial, and personal injury cases. My clients are and always
have been drawn from both sides of the community.

For the past 10 years, I have been representing suspects de-
tained for questioning about politically motivated offenses. All of
these clients have been arrested under emergency laws and held in
specially designed holding centers. There are three such centers
across Northern Ireland.

Since I began to represent such clients, and especially since I be-
came involved in a very high-profile murder case, I have begun to
experience some difficulties with the RUC.

Chairman GILMAN. Ms. Nelson, could I interrupt you? Could you
put the mike a little closer so they could hear a little better in the
back of the room?

Ms. NELSON. Certainly-sorry.
These difficulties have involved RUC officers questioning my pro-

fessional integrity, making allegations that I am a member of a
paramilitary group and, at their most serious, making threats
against my personal safety, including death threats. All of these
threats have been made to my clients in my absence because law-
yers in Northern Ireland are routinely and always excluded from
interviews with clients in the holding centers.

This behavior on the part of RUC officers has worsened over the
past 3 years and, most particularly, since I began to represent the
residents of the Garvaghy Road area in Portadone. These people
objected to an Orange Order march passing through their area
from the Drumcree Church. Last year I was present on the
Garvaghy Road when the parade was forced through. I had been
present on the road for a number of days because I had instruc-
tions from my clients to apply for emergency judicial review of any
decision allowing the parade to pass through this area. When the
police began to move into the area in force, in the early hours of
July 5, 1997, I approached police lines, identified myself as the
lawyer representing the residents. I asked to speak to the officer
in charge. At that point I was physically assaulted by a number of
RUC officers and subjected to sectarian verbal abuse. I sustained
bruising on my arm and shoulder. The officers responsible were not
wearing any identification numbers, and when I asked for their
names, I was told to "Fuck off." I complained about the assault and
abuse, but to date there's been no satisfactory response from the
RUC.

Since then my clients have reported a number of incidents-one
of being abused by police officers, including several death threats
against myself or my family. I have three young children at home
and, obviously, that's cause for some great concern. I've also re-
ceived threatening letters and telephone calls. And although I've
tried to ignore these threats, inevitably, I have to take account of
the possible consequences to my family and also for the staff that
I have in the office.



No lawyer in Northern Ireland can forget what happened to Pat
Finucane, nor can they dismiss it from their minds. The allegations
of official collusion into his murder are particularly disturbing and
can only be resolved by an inde pendent inquiry into his murder, as
has been recommended by this Special Rapporteur.

I would be grateful if the Subcommittee could do all in its power
to bring about such an inquiry, by communicating to the United
Kingdom Government its belief that an inquiry in this case would,
in fact, be a boost to the peace process as it has been in the Bloody
Sunday case.

I have also complained about these threats, again, without any
satisfactory response from the RUC itself. Although complaints
against the RUC are supervised by the Independent Commission
for Police Complaints, the complaints themselves are investigated
by RUC officers. Recently, a senior police officer from England has
been called in to investigate my complaints in view of the RUC's
apparent inability to handle any complaints or mine impartially.
This English officer is interviewing witnesses himself and has de-
cided not to rely on any assistance from me or the RUC.

I believe that one of the reasons that the RUC officers have been
able to indulge in such systematic abuse against me and other de-
fense lawyers is that the conditions under which they operate allow
them to interview clients detained dnder emergency law despite
any scrutiny. My access to my clients can be, and has been, de-
ferred for up to 48 hours. I'm never allowed to be present when the
clients are being interviewed. Interviews are now subject to silent
video recording, but are not yet being audio recorded, although this
is due to be introduced. We are not sure when.

The U.N. Special Rapporteur has made a number of rec-
ommendations which would remedy the situation, but which to
date have not been implemented. And, again, I would be grateful
if the Subcommittee would lend a support to what he proposes.

Another reason why RUC officers abuse me in this way is be-
cause they are unable to identify me as a professional lawyer and
distinguish me from the alleged crimes and causes of my clients.
This tendency to identify me with my clients has led to accusations
by RUC officers that I have been involved in parliamentary activity
and I deeply and bitterly resent this. The Special Rapporteur has
recommended that RUC officers be sensitized to important roles
played by defense lawyers in the criminal justice system. To date,
this recommendation has not been implemented, ana again, I
would be grateful if this Subcommittee would ask the United King-
dom Government what steps they intend to take to act on this rec-
ommendation.

Like many others, I was pleased to see the human rights provi-
sions included in the recently signed agreement, and in particular,
I was pleased that the agreement looked to the early removal of
emergency provisions legislation, which has been in place in some
shape or form since the inception of the state. The existence of this
legislation has seriously undermined public confidence in the rule
of law and has led to numerous miscarriages of justice, some of
which have involved my clients. I was very disappointed when in
the wake of the horrific Omagh bombir.g new and Draconian legis-
lation was introduced which further codes suspects' due process



rights. For example, this legislation provides for the opinion of a
senior RUC officer if someone is a member for prescribed organiza-
tion to be accepted as evidence by the courts. I and many of my
colleagues fear that if these laws are used, they can only lead to
further miscarriages of justice.

Although this legislation has already been passed, I hope that
the Subcommittee will express its concern to the British Govern-
ment that it will not be used. I believe that my role as a lawyer
and defending the rights of my clients is vital. The test of a new
society in Northern Ireland will be the extent to which it can recog-
nize and respect our role and enable me to discharge without prop-
er interference. And I look forward to that day.

In conclusion, I would like to thank Chairman Smith and this
honorable Subcommittee for its continuing interest in these impor-
tant matters for the future of my country.

[The prepared statement of Ms. Nelson appears in the appendix.]
Mr. SMITH. Ms. Nelson, thank you very much and I'd like to ask

our final witness, Mr. Mageean, i fhe would begin.

STATEMENT OF PAUL MAGEEAN, COMMITTEE ON THE
ADMINISTRATION OF JUSTICE, BELFAST

Mr. MAGEEAN. Thank you, Chairman, and I would like to thank
you for the invitation to testify here today.

The Committee on the Administration of Justice, or CAJ, is an
independent human rights organization which draws its member-
ship from across the different communities in Northern Ireland.
CAJ works on behalf of people from all sections of the community
and takes no position on the constitutional status of Northern Ire-
land. We were recently awarded the Council of Europe Human
Rights prize in recognition of our efforts to place human rights at
the heart of the peace process.

It is on these continuing efforts that my comments will mainly
focus, but before turning to these issues, I want to refer briefly to
the comments made by Rosemary Nelson and Peter Madden. CAJ
is profoundly concerned of the continued problems experienced by
the small group of highly dedicated and courageous defense law-
yers who act for suspects detained under the emergency laws. This
as been an ongoing problem throughout the conflict, but particu-

larly since the mid-1980's. The attention it is now receiving is due
to the work of the Special Rapporteur on the Independence of
Judges and lawyers, and the efforts of a number of NGO's, includ-
ing, in particular, the Lawyers Committee for Human Rights and
British-Irish Rights Watch.

We would urge the Committee to take whatever action it can to
ensure that the United Kingdom Government comply with the rec-
ommendations from the U.N. Special Rapporteur, Mr. Param
Cumaraswamy. Members had the opportunity to listen to Mr.
Cumaraswamy earlier, and I would request that the contents of his
report on these matters be entered into the record.

Mr. SMITH. They will be.
[The report referred to appears in the appendix.]
Mr. MAGEEAN. Thank you.
CAJ, like many others, welcomes the Good Friday Agreement

and its commitments to the protection of the human rights of all.



The agreement stated and I quote, 'The tragedies of the past have
left a deep and profoundly regrettable legacy of suffering. We must
never forget those who have died, or have been injured, or their
families, but we can best honor them through a fresh start in
which we firmly dedicate ourselves to the achievement of reconcili-
ation, tolerance, mutual trust, and to the protection and vindication
of the human rights of all."

CAJ endorses these sentiments entirely. We have consistently
maintained that human rights issues were at the heart of the con-
flict and that the protection of human rights must be central to
building a lasting peace. In this context, it is very welcome that
human rights commitments have been given institutional form as
an intrinsic element of the Agreement. This was then ratified by
the vast majority of the people on the island of Ireland. The lan-
guage of human rights has removed from the margins to the main-
stream. However, while it is right to celebrate how far we have
come, we have not yet reached our destination.

Now the path for all of us is to turn rhetoric into reality. This
is particularly true of the new human rights structures established
under the Agreement. These include a new human rights commis-
sion, a review of the criminal justice system, new arrangements to
promote equality and the Commission on Policing.

The Commission on Policing has the crucial task, as President
Clinton said on his recent visit to Belfast, of adapting the police
service "so that it earns the confidence, respect, and support of all
the people."

The extent of that task has been illustrated for the Committee
by the testimony of Rosemary Nelson and Peter Madden. A key
starting point for the work of the commission will obviously be the
implementation of the recommendations of the Special Rapporteur
to ensure that in future defense lawyers can discharge their profes-
sional duty to their clients without fear of interference from the po-
lice, a key component of any normal, democratic society.

It is crucial that the will for change and lasting peace is given
full expression in the institutions yet to be established. It is the
task of civil servants to deliver on commitments made. It is not ac-
ceptable that they should in any way obstruct or dilute those com-
mitments. It is equally the responsibility of ministers and politi-
cians to ensure that those commitments are honored. If we take,
for example, the proposed Human Rights Commission, the current
legislative proposals fall far short of that goal. Such a commission
needs to be fully independent. It needs to be able to take cases of
its own volition, and most importantly, it must be able to under-
take investigations into alleged violations of human rights. The
current proposals should, therefore, be amended to ensure a genu-
inely independent commission adequately equipped with the above
powers to act as guarantor for the rights of everyone in Northern
Ireland.

We are similarly concerned that the proposals on equality fail to
measure up fully to the commitments made in the agreement. It
is essential that the bill specifies in the clearest terms the exact
nature of the mechanisms to implement the equality provisions
made in the Agreement. Furthermore, the bill should ensure as en-



visaged in the Agreement that discrimination is outlawed on all
grounds, not simply those of religious or political opinion.

We would like to inform the Committee that the upper chamber
of the United Kingdom Parliament, the House of Lords, will be de-
bating these legislative proposals on human rights and equality
during October, and I would request that a critique of the current
prpals, together with a full set of proposed amendments which
AN= compiled, be placed on the record.
Mr. SMITH. Without objection, it will be made a part of the

record.
[The information referred to appears in the appendix.]
Mr. MAGEEAN. Thank you.
We believe interventions by the Committee to urge that the legis-

lation fully comply with the spirit of the Agreement may well assist
in strengthening the legislative proposals on human rights and
equality, and we would be grateful for whatever assistance the
Committee can give in this regard.

We believe that the continued support and attention of the inter-
national community, and particularly the United States, will be
key to ensuring that all of the human rights commitments con-
tained in the agreement are implemented in full. In this context,
we are particularly grateful to Chairman Smith and to the other
Members of the Subcommittee for their continuing interest in
human rights in Northern Ireland. We are also grateful for the con-
tinuing work of our colleagues in the international human rights
groups, particularly, Human Rights Watch, the Lawyers Commit-
tee for Human Rights, and Amnesty International.

While the Agreement offers the hope of a bright future, it is also
clear that it is all too easy to repeat the mistakes of the past. This
was clearly demonstrated in the wake of the horrific Omagh bomb-
ing. The government recognized that the intention of those who
planted the bomb had been to undermine the Agreement. However,
rather than heeding the need acknowledged in the Agreement to
move away from emergency legislation, the government chose in-
stead to introduce, perhaps, the most draconian legislation that we
have seen in the last 30 years. We would like to place on the record
a briefing on this legislation compiled by ourselves and by British-
Irish Rights Watch.

[The briefing referred to appears in the appendix.]
Mr. MAGEEAN. Similar legislation has in the past not simply

failed to resolve the conflict, but has actually fueled it by under-
mining respect for the rule of law. We cannot allow our society to
be dragged back into the tragedy from which we are beginning to
emerge. A future for all of the people of Ireland underpinned by the
human rights protection of the agreement is too precious a prize to
risk by repeating the mistakes of the past. In so doing, we are play-
ing into the hands of all those who would seek to wreck the agree-
ment.

The task now for all of us is to secure that future and the best
way that we can do it is, as President Clinton said, and I quote,
"to build a more just society where human rights are birthrights
and where every citizen receives equal protection and equal treat-
ment under the law." These must be the benchmarks of the new
Northern Ireland.



Thank you very much.
[The prepared statement of Mr. Mageean appears in the appen-

dix.]
Mr. SMITH. Mr. Mageean, thank you very, very much for your

testimony and for the great work, and congratulations on that very
distinguished award that CAJ has won.

I'd like to ask some questions and then yield to my distinguished
colleagues for any questions that they might have.

Mr. Cumaraswamy, in your report you talk about meetings with
officials from the Law Society. You note that they said that they
could have done more for their solicitors. What is the Law Society
now doing and what do they suggest that they might be willing to
undertake to show that common cause with that part of their legal
profession which they had left out and exposed for so long?

Mr. CUMARASWAm. Yes, Mr. Chairman. Immediately after I left
Belfast, there was shown to me a little advertisement in the Soci.
ety's periodical whereby they called upon all lawyers who were
threatened to submit their complaints to the Law Society. It had
set up a special committee to that extent. And that I noted in my
report as a very positive followup from my discussions with the
Law Society Executive Council.

One thing which surprised me, Mr. Chairman, if I may add at
this juncture, is the lknd of attitude taken by the Law Society
itself. There was suggestions made to us that they considered these
lawyers, the few 20 to 30 lawyers who were handling these cases,
as a sort of second-class lawyers. That was most depressing. In any
civil society based on the rule of law, these are the lawyers who
should be looked upon as lawyers that have all the courage to
stand up and take on these causes which may appear unpopular
in society. The Law Society as the body to lookafer the interests
of the profession should have come out in support. Instead, they
were quite indifferent to that, and that, again, surprised me.

Even during the particular meeting which I had with the Execu-
tive Council, some members of the Law Society themselves told me
that they themselves gave up hope in sending any complaints to
their own society because they felt that there wont be any result
coming out from that. It would be no better than the RUC and I've
mentioned that in my own report. Hence, I concluded that the Law
Society needs to be more proactive, needs to come out in defense
of these lawyers when their rights are threatened. I also was told
since when my report was released, that they had started a dialog
with the RUCfor training programs, but I do not really know ex-
actly the parameters of these particular training programs they are
trying to work out. And I would like to hear more from the Law
Society itself and the RUC, about these programs. My call was to
get the Law Society to undertake programs to sensitize the RUC
officers and educate them on the role of defense laws in such cases.

Mr. SMITH. To the best of your knowledge-and any of the panel-
ists might want to speak to this-has the Law Society in any way
tried to intervene with the government, the Parliament, in order to
pass legislation that would erect those protections so that it's not
just arbitrary and left up to the will or capriciousness of the RUC?
I noted in the government's response to your report they included
a statement, and I quote, "We do not understand"-and they were



talking about the recommendation that where there is a threat to
the physical integrity of a solicitor or barrister, the government
should provide protection and vigorously investigate the matter. It
seems to me that that's something that ought to be done and really
put a solid anchor in law, and then proceed with policy and imple-
mentation from there. Has the society tried to affect the legislation
in this regard?

Mr. CUMARAswAMY. I'm afraid, Mr. Chairman, I have no knowl-
edge of that particular situation.

Mr. SMITH. You do believe that would be a wise idea?
Mr. CumARAsWAMY. Certainly.
Mr. SMITH. Would our panelist&-
Mr. MAGEEAN. Well, insofar as I am aware, the Law Society

hasn't made any interventions with government in relation to this
matter.

Mr. SMITH. Has not?
Mr. MAGEEAN. Has not and I think they have met with the Chief

Constable of the RUC. But as an example of the importance of
what you just quoted from the government's response. Following a
threat that was made to Rosemary Nelson, we wrote to the in-
ister of Security in Northern Ireland and asked him exactly what
he would do to ensure her protection and to date have received
simply an acknowledgement of the letter. And that was a number
of months ago.

Mr. SMITH. It's one thing for the Law Society to admit, "Mea
culpa, we didn't do enough.' But as you mentioned a moment ago,
there ought to be an effort to be more proactive. It seems to me
that they have a brass ring staring them in the face. What do you
think we could do to try to encourage that? Because it seems to me
that this is an opportunity missed. In addition to that, has this
lack of interest in the plight of defense attorneys had a chilling ef-
fect on those who undertake the legal protection of accused killers
or terrorists?

Mr. MADDEN. If I can say, Mr. Chairman-
Mr. SMITH. Yes.
Mr. MAGEEAN. If I can say that the key to all of this is the fun-

damental right of a person who is being questioned by the RUC or
anyone else, and the other. police forces that they have their solici-
tor or their lawyer present during the questioning. Of course, in
that way that would, in fact, solve two problems. The person, of
course, would have access to advice. The solicitor or the lawyer
there would ensure he is not ill treated, and it would ensure that
there was no verbal abuse of either the client or the lawyer. And
the position at the moment as under the emergency law, as I said
earlier, the situation remains that the people who are held incar-
cerated are not entitled at the moment. And let us just say the
House of Lords has supported that-not entitled to have their law-
yers present during questioning.

Under the ordinary criminal law, of course, lawyers are entitled
to be present during questioning. In most cases, lawyers are
present under the ordinary criminal law. So I think the key to the
whole thing really is that if there is any move or change for legisla-
tive change, then I think it should be that there should be an em-



phasis on the fact that the person incarcerated should be entitled
to have his lawyer present during questioning.

Mr. SMITH. Mr. Cumaraswamy, you have provided a wise blue-
nt for the eight-member independent Commission on Policing for

Northern Ireland. Are you aware as to how they have viewed the
analysis in your recommendations?

Mr. CUMARASwAMY. No, Mr. Chairman, I've not got any informa-
tion from them as to how they are proposing to implement this par-
ticular recommendation of mine.

Mr. SMITH. You know, just a parallel before the others speak to
it: Very often, our General Accounting Office will do an analysis of
a program or a policy that's broken, and recommend a course of ac-
tion to fix it. And sometimes, to the chagrin of many, the report
sits on a shelf somewhere, when it should be the blueprint for ac-
tion. Certainly you have provided a blueprint. So, hopefully, they
will take a look.

Mr. Madden, do you know if they are taking these recommenda-
tions into consideration or are they-and I mean this sincerely, but
critically-are they managing this international analysis, this criti-
cism, in a way that smacks of spin control, and doing the least in
order to appear you are doing something?

Mr. MADDEN. I think that you are referring to the government?
Mr. SMITH. Yes, the government. Yes.
Mr. MADDEN. Well, I think-
Mr. SMITH. And the eight-member policing commission.
Mr. MADDEN. Well, the only thing I think that the House has put

into place or certainly suggested is the ombudsman. I don't think
that goes far enough, and I think really it boils down to a question
of the fundamental change in policing. And these matters will be
dealt with, hopefully, by the new policing commission. I think that
the recommendations made in Mr. Cumaraswamy's report should
be before the Policing Commission, and they should be able to
make recommendations in relation to it. But so far there has been
really no indication that any of the recommendations have been
put into place.

Mr. MAGEEAN. Yes, I mean, I can certainly reassure you, Mr.
Chairman, that we in our submission to the Policing Commission
included a copy of the Special Rapporteur's Report and highlighted
many of the recommendations that he had made. So they are fully
aware of the report, and I think, as I indicated in my submission,
it is clearly a starting point for them; that if they implemented
fully the recommendations that he has reached, that would begin
to address some of the problems that have existed with the RUC
for many years.

Mr. SMITH. I have some additional questions. I would like to
yield to the distinguished chairman, Mr. Gilman.

Chairman GILMAN. Thank you, Mr. Chairman, and again we wel-
come this opportunity of digging into some of these problems.

First, I would like to note that we're pleased to be joined here
today by Martin Finucane, brother of the slain solicitor, Patrick
Finucane, as well as Michael Finucane, Patrick's son and now a
lawyer himself in Northern Ireland. Could they please stand a mo-
ment so we can recognize them?

[Applause.]
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Mr. SMITH. If the gentleman would yield?
Chairman GILMAN. Yes, and be pleased to.
Mr. SMITH. Michael, when he presented the case on behalf of his

father and for justice today, as you recall, Mr. Chairman, did an
extraordinary job in laying out the issues in a way that surely
would have made his father very proud. So, it's good to see him
again.

Chairman GILMAN. Thank you, Mr. Chairman.
I'd like to ask our Rapporteur-forgive me if I'm mispronouncing

it, Cumaraswamy-now that the report has been issued and filed
with the United Nations, will there be some further proceedings by
the United Nations? How will there be a followup?

Mr. CUMARASWAM. The procedure would be that at ihe next
commission session, the 55th session, which would be sometime in
April next year, the United Kingdom Government would be report-
ing back as to the extent of the implementations they have under-
taken-how many of the recommendations they had undertaken. In
my report to the commission next year, I would be addressing some
of the points raised by the RUC, the police authority and they may
be called upon to reply to the points I raised. So that is the kind
of process we have and also, Mr. Chairman, the next thing is the
Human Rights Committee. When the United Kingdom Government
submits their periodic report to the committee, the committee itself
would ask the government as to why certain recommendations of
the Special Rapporteur were not implemented. That is the kind of
process we go through at the commission level.

Chairman GILMAN. Has the RUC or the United Kingdom con-
sulted with you with regard to the report? Have they asked you to
meet with them?

Mr. CUMARASWAmY. They've not sought a meeting with me. They
have written to me. The two points-they have generally-they
have accepted most of the recommendations. They were quite criti-
cal of my finding that there was truth in all these allegations of
harassment. The RUC took the position which they all along since
1992 had taken. That is, the allegations were not substantiated.
They took issue on that.

And insofar as my recommendation for a royal commission on the
murder of Patrick Finucane, their position is that there is no fresh
evidence. And as far as that is concerned, my response simply is
this, that they may have misunderstood what I was trying to say
in my report. I was not seeking any inquiry to charge anyone for
the murder. So the question of fresh evidence doesn't come in. I
was really seeking an inquiry to ascertain whether there was secu-
rity forces collusion into the murder. If that is the case, if there is
such an evidence, then as I pointed out in my report it is for the
government to state why if the security forces knew that Patrick
Finucane was a target of assassination, why didn't they provide
adequate security which is a point which is provided for in the
international instruments? Particularly, the Basic Principle on the
Role of Lawyers provides that the State is obliged to provide ade-
quate security to protect lawyers when they are threatened. Now,
we had evidence in the materials supplied to me that even Gerry
Adams was saved by the information supplied by Brian Nelson.
There were others who were saved similarly from the kind of as-



sistance Brian Nelson gave. So my question was why wasn't Pat-
rick Finucane protected, that is, if there was proven evidence of se-
curity forces involvement. And the evidence I had was up to then
there was a very, very strong suspicion that there was such collu-
sion.

Chairman GILMAN. Now what provision is it that sets forth this
security assistance?

Mr. CUMARASWAMY. I couldn't hear that.
Chairman GILMAN. What provision in the U.N. charter specifies

that there should be security for defense council?
Mr. CUMARASWAMY. Well yes, it is provided for in my report. It

is in the U.N. Basic Principles on the Role of Lawyers. This is 16,
Principle 16.

Chairman GILMAN. Principle 16 of what?
Mr. CUMARASWAMY. The U.N. Basic Principles on the Role of

Lawyers which says "government shall ensure that lawyers are
able to perform all of their professional functions without intimida-
tion, inference, harassment, or improper interference, are able to
travel and to consult with their clients freely, both within their
own country and abroad, and shall not suffer or be threatened with
prosecution, administrative, economic, or other sanctions, or any
action taken in accordance with recognized professional duties, and
standards, and ethics." There is in that particular provision an ob-
ligation on the part of the State that the minute they hear that the
particular lawyer's life is threatened, that they should provide se-
curity.

I've also pointed out in my report that the U.N. basic principles
was endorsed by the U.N. General Assembly in 1990 just after this
particular murder in 1989. However, I qualified my report that
there was an implied duty on the part of the United Kingdom Gov-
ernment to provide such security to defense lawyers when their
lives are threatened without even the need for a principle of that
kind. Because after all, the United Kingdom is the birthplace of the
very thing we are talking about; judicial independence and lawyer
independence for the protection of the rule of law.

Hence, that is the approach I have taken in this particular re-
port, and I think the United Kingdom Government appreciates
their role insofar as that is concerned. They are taking the stand
that there was really no fresh evidence. That is all they are saying.
No fresh evidence to consider special commission of inquiry.

May I add one other point on this particular case? Just one other
point. After this allegation was made of security forces involvement
in a TV program-a program on BBC program in 1992, John Ste-
vens, the Chief Constable of Cambridgeshire, somebody from out-
side was brought in to investigate this particular allegation. That
particular report is not published. Its findings are not published.
Not even a summary published. I've mentioned this and I've tried
to seek the particulars I wanted from John Stevens. I wrote him
a letter and Ive set out the questions I asked and his reply simply
was a little disappointing. Though Ronnie Flanagan, the Chief Con-
stable, told me that he had access to John Stevens, but subse-
quently from the reply I got from John Stevens, it was most dis-
appointing. In a sense, he said that this particular document is the
property of the Secretary of State from Northern Ireland and the
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Chief Constable and, therefore, he needs to consult him before he
discussed anythirg with me, but there was no further followup
from that. And that was also in my report.

Chairman GILMAN. Had you made a request for that report?
Mr. CUMARASwAMY. Yes, I asked for discussions with John Ste-

vens on the particular report.
Chairman GILMAN. I'm pleased to yield.
Mr. SMITH. Just very briefly, I think it's very telling, the way you

handled this and the way that they handled it. You made a very
specific request. You asked A, B, C, and D. Did the military know
that Patrick Finucane was a target of the UDA? If so, did the mili-
tary notify the RUC? If the military did not notify the RUC, why
not? In any event, why did the military not alert Patrick Finucane
and provide adequate protection? If the military did notify the
RUC, why did the RUC not alert Patrick Finucane and provide se-
curity? And prior to his murder, Patrick Finucane was subjected to
threats and intimidation by RUC officers. Were these allegations
investigated by the RUC?

I don't know how they could have misconstrued that as your ask-
ing to look for fresh evidence as to who was the murderer. Clearly,
you were asking about the RUC and complicity, and duplicity by
the government and by the RUC. I don't see how they can mis-
understand that. I mean, this is where the credibility problem rises
to, perhaps, the highest level. And then, after Mr. Flanagan said
"Go +alk to Mr. John Stevens," he writes back, "I am therefore not
in the position to release these reports or indeed divulge any of the
contents. The reports are highly classified in the authority of the
above persons, which is the Secretary of State and the Chief Con-
stable." They give us circular reasons, you go talk to him. He says,
"I can't give it to you." I think their credibility is certainly strained,
if not gravely injured by this kind of disinformation. So, we thank
you again for being so clear in your report and this is all the more
reason why we need to follow up.

Sir, I thank you for yielding.
Chairman GILMAN. Thank you, Mr. Chairman.
Let me ask, Ms. Nelson, you recited the fact that there have been

threats against your life. Have you made any requests for security
protection?

Ms. NELSON. No, I didn't make any specific requests for security,
but the RUC was notified about these threats. They have continued
to be notified about them. In fact, I have continued, as recently as
July of this year, I had a similar threat. That complaint was made
know to the RUC as well, but the question of security just hasn't
been raised.

Chairman GILMAN. Wouldn't it be appropriate for you under
these circumstances to make such a request for security since your
life has been threatened?

Ms. NELSON. Possibly, but to be perfectly honest, I'm not sure I
would use a firearm. I mean I have taken certain precautions
around the home.

Chairman GILMAN. But I'm talking about the U.N. provision that
we discussed where the government has responsibility to provide
you with security if your life has been threatened.
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Mr. NELSON. Yes, indeed. The government does have responsibil-
ity, but the procedure there is, if you request security from the

RUC, your house or your premises are assessed by the RUC for
these security installations. And I wouldn't have any great faith in
the RUC coming in to assess that.

Chairman GILMAN. I see.
Mr. CUMARASwAMY. May I just say-
Chairman GILMAN. Yes, please.
Mr. CUMARASWAMY. Well, of Congressman Gilman, may I just

correct the particular principle which I cited just now. It is not
Principle 16. A very clear principle is Principle 17 of the U.N. Basic
Principles which states, "where the security of lawyers is threat-
ened as a result of their discharging their functions, they shall be
adequately safeguarded by the authorities." That is very crystal
clear, the role of the authorities when they know that the security
of the lawyer is threatened.

Chairman GILMAN. Of course, there is a problem here about the
authorities being the people that may be involved in the threat ini-
tially, and is there any distinction made in that provision to make
certain that it is an independent security?

Mr. CUMARASWAMY. No, the U.N. Basic Principles still remains
very basic and we interpret these authorities to mean every appa-
ratus of the State.

Chairman GILMAN. I hope that as you pursue with the commis-
sion that you may want to make a distinction about who this secu-
rity will be. It's like sending the fox to protect the chickens.

Let me ask again, Rapporteur, the British Government has been
arguing, as you state, that there is no credible evidence of RUC in-
timidation of defense counsel. With your report now, do they still
make that same contention?

Mr. CUMARASwAMY. They do. They do. This is the position they
are still taking and we were surprised, as I mentioned earlier,
when I put the specific question to the chief constable that in the
light of the various reports received from the international NGO's
and the domestic NGO's didn't he feel the need to call this small
group of lawyers--just 20 to 30 of them. They could have had a
roundtable conference with them. If I had been the chief constable,
I would have asked these lawyers what was going on? Why are you
reporting all of this to the international NGO's? Why not come to
us? And there could have been a dialog, and the problem could
have been resolved. But his answer simply was, look, he didn't see
the need for such an intervention by him as there were no specific
instances of incidence given to him as such.

Chairman GILMAN. You made that suggestion to the chief con-
stable?

Mr. CUMARASWAMY. I did. I did. He categorically gave me that
answer. It is in the notes.

Chairman GILMAN. Let me address this question to the entire
panel. What has the British Government done about adequately in-
vestigating Pat Finucane's brutal murder? What steps have they
undertaken to investigate? Any of the panelists could respond. Mr.
Madden.

Mr. MADDEN. Well, we don't really know what steps they have
taken. The initial investigation was, of course, a forensic examina-
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tion of the scene and after they left their forensic examination,
there were bits of bullet fragments left lying on the kitchen floor.
So, they didn't even do that properly.

Chairman GILMAN. And that was the extent of the investigation
as far as you know?

Mr. MAGEEAN. As far as we know. That's all we knew apart from
the fact that we were told by a senior RUC officer at one stage that
a number of people had been arrested and questioned and released
without charge. But that's really all we know.

Chairman GILMAN. Does the Rapporteur have any information
about that investigation?

Mr. CUMARASwAMY. The meeting I had with the Director of Pub-
lic Prosecutions over this particular murder, we had a real lengthy
meeting that afternoon and his response was that he had thor-
oughly investigated the murder and all evidence which was avail-
able then was looked into very carefully, and that he felt and he
found that there was insufficient evidence to prosecute. Well, I ac-
cepted the fact. I accepted that fact coming from the Director of
Public Prosecutions. He also told me that the file was still open.
If there was fresh evidence, he would be quite happy to reopen.

But I made it very clear to him I was also very concerned about
security forces involvement. That is a point he didn't go into. He
didn't go into that point. His duty was really the investigation of
the particular murder; who was responsible?

John Stevens, who took over the inquiry into allegations, is re-
ported to have said to the Lawyers Committee, which is in my re-
port, that he had been informed that he knew exactly who commit-
ted the murder. Again, I accept the fact from the Director of Public
Prosecutions, even if they knew the particular person who actually
committed the murder, there was a possibility that he didn't have
the requisite evidence to bring a prosecution where there would be
a conviction. But, all along I was concerned from the materials I
had whether there was really security forces collusion. I was very
concerned about that because that falls within my mandate be-
cause there was a failure in that case on the part of the State to
secure and protect the particular lawyers concerned.

One other point they made: What was so different in this par-
ticular case? There were so many other murders. And my response
was, this particular murder had a special, peculiar significance to
the lawyer, the legal profession, the rule of law itself, left a very
chilling effect on the lawyers. All were very frightened. Some even
told me that they had to give up their criminal practice. Some
changed the style of their practice; some went on to arm them-
selves. Some even put on gadgets in their homes as a protective
mechanism to protect themselves. It really left a very chilling effect
in the legal profession.

And particularly Patrick Finucane, himself, was a very high-pro-
file lawyer, very competent lawyer, and all the allegations made
against him, and they're mounting just before up to the time he
was murdered, the allegations that he was part of the IRA; he was
virtually IRA and all these. But in the Brian Nelson trial, evidence
was adduced from the RUC itself that there was no such evidence
that he was IRA. And they, themselves, said that he was a very
able, competent lawyer. That was in the transcript which I read.
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Chairman GILMAN. It's an appalling situation.
Mr. Madden, you mentioned that there was a British Army re-

volver used in the killing of Mr. Finucane. Was that revolver ever
traced?

Mr. MADDEN. Yes, That was apparently a gun that was stolen-
stolen from an Army barracks in Belfast, right outside Belfast.

Chairman GILMAN. Doesn't all of this-and I address this to the
panel-point out the critical need for an entire new police force or
the replacement of the RUC? I have an initial report of some
human rights groups with regard to the submission to the Inde-
pendent Commission on Policing for Northern Ireland, and I'm just
curious of the Rapporteur, have you presented your report to the
commission that's examining the RUC police force?

Mr. Cuc mswAmy. In fact, they had seen my report, and they
were the first to come and acknowledge that all the statistics which
I had given were all absolutely correct. They virtually acknowl-
edged that the materials and the conclusions I had drawn were
quite fair conclusions. This was from this commission itself. But
they had not written to me cricially in response to my report. But
this was the information I gathered from those who had discussed
this matter with them. Because the press, I heard, when my report
was out, did consult them about the figures I had mentioned, and
they had confirmed the correctness of the figures.

Chairman GILMAN. When did you submit your report to the RUC
Independent Policing Commission?

Mr. CUMARASWAMY. What happened was a draft, this was my
methodology, it all needs to be sent, the final draft wili be sent to
the government concerned, in this case, the United Kingdom Gov-
ernment did receive and they must have passed it on to the RUC
itself. And there were some concerns expressed, but my report went
through, as such. But they had knowledge of the contents of my re-
port, even before it was officially submitted and presented to the
commission on April 1 of this year, sir.

Chairman GILMAN. Is there any restriction on you sending a re-
port directly to the RUC Independent Policing Commission?

Mr. CUMARASwAMY. Not to the RUC. We normally send it to the
State concerned, the government concerned, and they would, of
course, send it to the RUC.

Chairman GILMAN. Do you know whether they did that?
Mr. CUMARASWAMY. I do not know when it was done, but all I

knew was that RUC did have a look at the
Chairman GILMAN. At the report?
Mr. CUMARASwAMY. -- draft.
Chairman GILMAN. Based on your investigation, do you feel the

RUC should be replaced?
Mr. CuMARASwAMY. I would not go to the extent that the RUC

should be replaced. I think it needed considerable reform. Ninety
percent of the RUC is composed of one particular community. That,
in itself, gives the impression that it may not be impartial; hence,
it required some considerable reforms.

And I was very concerned, insofar as my mandate was concerned
and my mission to Northern Ireland was concerned, with regard to

_tfhie inveStigative mechanism- within The RUC to investigate com-
plaints against them.



My conclusion is that they have very sadly failed in the manner
in which they investigated complaints, not only allegations of har-
assment of lawyers. From the statistics I have given, it's also in
connection with all other complaints they had received. From the
figures, it looks as though they ve miserably failed.

Chairman GILMAN. Let me address the rest of the panelists-do
you feel the RUC should be replaced, Mr. Madden?

Mr. MADDEN. Well, in a word, yes. I think that the RUC has
failed over the years to properly act impartially, and I think it's
just a question of how you go about that. I think that's the dif-
ficulty. But I think it should be grasped. I think that it should be
examined as to how the-as certain as far as the Nationalist com-
munity is concerned, how the Nationalist community has an input
into policing, and to policing not only their own community, but the
whole community.

So I think that there has to be some way in which the RUC can
be examined at this stage and broken down and replaced in such
a way that people are not left with any policing in the meantime.
You know, it's certainly a difficult task, but I think it's one that
should be examined, sooner than later.

Chairman GILMAN. The perception is that the Policing Commis-
sion, Reform Commission, is placing greater emphasis on the
downsizing of the RUC, rather than on the real meaningful reform.
Does that sound like an accurate description of what's happening?

Mr. MAGEEAN. Well, I think that's right. I think that's an accu-
rate description of what's happening. I mean I think that there's
no doubt that in a peaceful situation, then the numbers would have
to be considerably reduced. The numbers of police personnel would
have to be considerably reduced. So there is a certain element of
downsizing that will have to take place.

But that of what's left, then, I think has to be replaced by a serv-
ice that includes the proportion of Nationalists that are actually in
the population. And I think that's a difficult one, but I think it has
to be carried out, and I think it has to be implemented very, very
quickly. And I think it's possible to do that.

Chairman GILMAN. Mr. Mageean, how do you feel about what we
should be doing with the RUC? Or what the British Government
should be doing with the RUC?

Mr. MAGEEAN. Well, I think clearly there is a fundamental lack
of confidence in the RUC on behalf of the public in Northern Ire-
land, particularly among the Nationalist community, but also in-
creasingly I think among elements of the Protestant community.

And just as an example of that, we were going through figures
in relation to police complaints recently and fou nd that in 1997, 3
ears after the beginning of the peace process, one complaint made
y a member of the public out of 5.5 thousand was upheld during

the course of 1997. So there's clearly no effective system of account-
ability for the police.

I think there is some concern that the new Commission on Polic-
ing is engaging in a management exercise to downsize the RUC,
and to an extent, that has been the first line of defense for the
RUC that they have said that they recognize that there is need to

reduce the numbers in their ranks. But I think what we need is
a much more fundamental change than that.



The stance that CAJ has had on this issue in the past is that
what we need is a policing service that reaches certain standards
and certain guaranteed international human rights standards. If
that can be done by changing the RUC, well and good. And if it
takes the RUC to be replaced to reach those standards, then that
is what has to be done.

But I thin. there is some concern that the Commission on Polic-
ing is not sufficiently listening to the complaints that people have
about the police. And certainly in some instances, we are aware
that they have said that they are interested only in recommenda-
tions about the future direction of the police, and not in relation
to what has happened in the past. I think our view of that is that
we need to look at the extent of the problem that we have before
we can really determine where we need to go. And to ignore what
the police have done in the past is, I think, to risk repeating the
mistakes of the past.

Chairman GILMAN. And how do you feel about the RUC replace-
ment or the reforms, Ms. Nelson?

Ms. NELSON. Well, I think the issue of policing is very, very fun-
damental to the aspirations in the agreement aid and is inextrica-
bly linked to justice and equality issues. And as it exists, I don't
think the RUC can answer the demands posed by the agreement.
I don't think downsizing is an answer. I think their ethos has to
be changed. I think their entire culture has to be changed.

They are totally unacceptable, certainly, to most of my clients
and I'm not very happy with them either.

Chairman GILMAN. This is my last question--over what period of
time were those thousands of complaints filed?

Mr. MAGEEAN. The complaints that I was discussing, the 5.5
thousand, were all filed within a year. And, as I said, one com-
plaint lodged by a member of the public was upheld, while I think
in the region of 100 complaints, or over that, lodged by members
of the RUG against fellow officers were upheld.

Chairman GILMAN. That 5.5 thousand complaints within 1 year,
which ear was that?

Mr. KAGEEAN. 1997.
Chairman GILMAN. 1997.
Mr. MAGEEAN. Well, post-cease-fire; you know, there was no cam-

paign of violence ongoing at the time.
Chairman GILMAN. Thank you, Mr. Chairman.
Mr. SMITH. Thank you, Chairman Gilman.
I just have a few final questions, and we're very appreciative for

not only the work that you've continued to do day-in and day-out,
but for taking the time to be here to brief us and to make us moreknowledgeable.

Mr. Cumaraswamy, I have a question. You mentioned meeting
with Ronnie Flanagan, and in reading the report it would seem
that he takes somewhat of a jaundiced view toward human rights
organizations. This is purely anecdotal, but when I met with him,
there was a case of mistaken identity on his part. He thought I was
from Helsinki Watch, which not too long before that had done a
scathing report about the rule of law or lack of it. And when I met
with him, even though I believe he knew I was a Member of Con-
gress, I happened to chair the Helsinki Commission, which obvi-
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ously is different. It's a government organization; Helsinki Watch
is an NGO. And he started out, right out of the box, being very an-
tagonistic, very deprecating of the work in that report. I had read
the report, so I was able to defend it, but pointed out to him we
didn't write it. It's a non-governmental organization.

So it seems to me, in addition to policies, we're also dealing with
personnel who can become major obstructionists to reform. And
they're in key positions. I understand to some he's seen as being
very engaging; he's a very good interview, very smart. But in this
case, he had the wrong fellow.

The whole process of reform, and the question that Mr. Gilman
asked about-is it time for the RUC to go?-it's not an insignificant
question, because reform can either mean that or some major
canes so that those who have been part of the problem can si-
multaneously be part of the solution.

If all of you would give your views on Ronnie Flanagan, himself?.
And I know you may want to defer that as an international public
servant who has to work with all people, but it seems to me that
part of the problem rests with the very people who are in those key
strategic gatekeeper positions. They not only implement policy;
they help create it, and they could also retard its implementation,
even when you have a good law. And I couldn't believe it wasn't
until 10 minutes, 15 minutes into our conversation, that a light
bulb went off with him and he realized, even though I had said it,
that I was not Helsinki Watch. You know, if that's the way he
treats the NGO's, I'd like to be a fly on the wall when he meets
with APOL and the other groups, because it just seems to me that
it's a different standard. He may meet with government people or
with journalists and be the toast of the town. But I got a glimpse
of his modus operandi. I did not like it.

Mr. CuMARASwAMY. Now in fairness to him, to Ronnie Flanagan,
he was extremely cordial. He was very cooperative.

My methodology when I go on missions to countries, I always
meet the government people first, the relevant people, and he was
the first one, and he had his assistants with him---extremely cor-
dial, extremely cooperative. And he also extended his facilities. I
wanted to meet him again before I left and that was when I discov-
ered fresh information which were not put to him previously on my
first meeting with him.

Before I left Belfast, I thought I should put this fresh informa-
tion to him and get a response from him. And I went back to him,
and again he was cordial, but he admitted that he couldn't help me
there, and that is why he suggested that I should meet John Ste-
phens. He was not in a position to assist me. Throughout he was,
unlike what you had described, Mr. Chairman, how he treated you
as an NGO, but of course he knew I was coming under the U.N.
umbrella, and he knew from the word "go" I was the Special
Ra porteur; hence, I didn't have any difficulties with him.

And insofar as the concern, my investigation was with regard to
the investigative mechanism, and my conclusion was that, in so far
as the mechanism is concerned, they have failed.

Mr. SMITH. Thank you.
Mr. MAGEEAN. Yes, could I just say I think that the key test for

Ronnie Flanagan is whether he can deliver the required amount of
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change in the RUC. If he can deliver that required amount of
change-and does deliver it-then I think that we may well change
our view of him.

I think there are some difficulties because he has presided over
a police service which, over the course of his leadership, has en-
gaged in egregious violations of human rights. And there have been
specific occasions in which he has defended, for instance, the use
of plastic bullets and the decision by the police to move in to
Garvaghy Road last year in the incident in which Rosemarie was
assaulted.

So I think what we need to see from him is an indication as to
whether or not he is serious about bringing about change. He must
know that the RUC will have to see-at the very least, a process,
a very fundamental change, and that will be the test of his leader-
ship.

Mr. SMITH. Has there been any progress in recruiting Catholics?
And I don't mean just nominal Catholics, but people who have
some kind of real stake in the community so that they understand
the Catholic community.

Mr. MAGEEAN. No, not effectively. During the course of the first
IRA cease-fire, there was an increase in applications from members
of the Catholic community, but no increase in the actual numbers
who were recruited. And that's one of the issues that I think the
new Commission on Policing needs to look at. Why did that hap-
pen? If we did have an increase in the numbers of Catholics apply-
ing, why were more Catholics not actually recruited into the force?
But to date, there has been no change in the statistics.

Mr. SMITH. Let me ask about the ombudsman. In your views,
does the ombudsman have sufficient resources, the power, the kind
of office that is up to the task that is before him?

Mr. CUMARASWAMY. Mr. Chairman, what was expressed to me
during my discussion in Belfast, there was concern expressed that
they may not be provided sufficient resources. And that is why I
made a special point to mention in my report that if the ombuds-
man, as an independent organ, is to function, they should have
their own investigative machinery and also sufficient resources so
that they could really discharge their functions independently.

And my concern, then, was really whether these two points
would be met when the structure is created.

Mr. MAGEEAN. I think the current position in relation to the om-
budsman is that the office has yet to be established. The act which
makes provision for his office has been just recently passed, and T
think his position will be set up early next year.

There are still some concerns. One specific concern is in relation
to the fact that it appears that from the legislation he will not be
able to instigate an investigation where he sees a pattern of human
rights violations. So, for instance, the very thing that we are here
testifying about today, if he was getting reports about intimidation
of defense lawyers, the ombudsman would not be able to say to
himself, "Well, I will investigate this matter." He would have to
wait for specific complaints from individual lawyers, and of course
that has ben a problem because of the lack of confidence in the
complaint system.
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So I think at the very least what needs to be done is to allow
him the power to investigate patterns of human rights abuses if
and when he comes across them.

Mr. SMITH. You mean the language precludes that?
Mr. MAGEEAN. Yes. The way that it has been set up means that,

effectively, a complaint needs to be made by an individual, and, as
I said, that is one problem that you need to find an individual to
make a complaint.

And, additionally, I think that there are some policy matters
which will be excluded from that. So, for instance, the issue that
Peter referred to earlier on in relation to the presence of solicitors
at the interrogation of their clients, that would not be an issue that
he could specifically look at. He would simply look at whether or
not a police officer made certain comments.

So I think we need a system where these broader policy matters
can be examined and explored in order to effectively protect the
rights of people who come into contact with the police.

Mr. MADDEN. Well, I think there's a danger of being fogged off
sometimes with an ombudsman or one man who is called to work
miracles-and certainly in this case, in relation to policing.

I remember in 1991 that we lodged almost 400 cases of people
who were questioned or interrogated at the interrogation centers in
Castlereagh. We lodged those cases in Geneva in 1991, and one of
the responses from the British Government at that time was that
they were about to appoint an independent commissioner for the
interrogation center. So then, in fact, that's what happened. An
independent commissioner was appointed, and the first thing that
he did when he wrote his first report, he recommended that a team
of government lawyers be appointed to advise the people who are
in the interrogation centers.

So, I have no great confidence in appointing one man-I mean
it's always a question of who he is and his background.

I think it's difficult, in a case like this when there's such a fun-
damental change needed in policing, and certainly the complaints
about the RUC in the Nationalist community are widespread
across the Nationalist community. As I said earlier, that's 40 or 45
percent of the population. An ombudsman is not going to solve
that. There has to be Aifndamental and immediate change.

Mr. MAGEEAN. I think just on that point, Chairman, if I could
make a further point. The Hayes Report, which laid the foundation
for the office of the new ombudsman, specifically said that this was
only one aspect of the change that was needed and that there was
no point in instituting a new system of complaints if other matters
were left out like representation in the police force generally.

So I think there needs to be a holistic approach to this problem,
and I think some of the difficulty up until now is that we do seem
to have had a piecemeal approach by the British Government.

Mr. SMITH. Mr. Cumaraswamy, you make mention of audio and
visual recording in the interrogation process. When I was in
Castlereagh or the Maze, there was a video-not even video tape-
monitoring capability that lacked audio, with no apparent hard
copy or cassette that could be made from it. It appeared to me that
th1s was again tinga mange th-.rigtivi th rA j reform
the system. It seems further to me that even if you had a video cas-
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sette, it is quite easy to turn it on and off; you just hit the stop
button, hit the resume button or the record button. And added to
that, the very person charged with monitoring this in no way could
be construed to be an independent ombudsman-with a small "o".
He's a uniformed police officer.

So you have the police monitoring the police with an arguably in-
adequate system to protect the rights of the accused.

What can be done and what should we be doing to make this bet-
ter-so that abuses are less likely to take place?Because it seemed
to me we were given a Potemkin village-type of tour where they
were saying, "See, there's the camera. See, See, here's the urn-
formed policeman sitting here and he would never lie." And obvi-
ously given the past, serious doubts arise.

Ms. Nelson.
Ms. NELSON. Well, as Peter Madden said, the thing which would

rectify this situation would be if the legislation were to provide for
a lawyer to be present during interrogation. I think that's inescap-
able. I don't think any peacemaker can work.

Mr. CuMARAswAw. I think, Mr. Chairman, from experience, no
system can be 100 percent perfect. There will always be abuses of
any system. It all depends ultimately on the people, and the char-
acter and the quality of the people, who are appointed to run the
particular system. If they are honest and they are committed to the
principles, to the causes, which are fundamental to civil society, the
system can be made to work. Hence, I've seen from experience, no
system can really be 100 percent perfect.

Mr. SMITH. Can I just ask you about the Robert Hamill case?
What is the status of that investigation? Has the family pursued
an inquiry through the Independent Commission for Policing?

Ms. NELSON. Yes. I represent the Hamill family. This is a very
unfortunate case in which a 26-year-old man was kicked to death
in the streets of Portadone in the presence of a police land rover
which was just a number of yards away. There were four police
personnel in the land rover. To date, the police investigation, again,
has been much less than adequate. Forensic evidence vas allowed
to walk away from that scene, until some days after Robert Hamill
died. Obviously, questions have been raised regarding the role of
the police. They seem unwilling to answer that and, in fact, as
legal representative for that family, I have had absolutely no joy
in ascertaining what did happen on that night. Again, I think this
reflects the ethos of the police, despite the fact that complaints
have been lodged. And, yes, the family is compiling a dossier for
the commission. Absolutely no inroads have been made.

Mr. SMITH. Let me ask just one final question and then ask
Chairman Gilman if he has any further comments or questions.

Do you have any comments on the new emergency legislation
about the United Kingdom and the Republic of Ireland?

Mr. MAGEEAN. Yes. I t possibly all of us will have some
[Laughter.]
-comments on this legislation. I think, as I've said in my testi-

mony, it was very depressing, I think, for all of us involved in the
protection of rights in Ireland, North and South, to see the re-
sponse to the Omagh bombing. And while all of us shared in the

-h ror fwha__t ppened, I thinl that b tgolereatAw _Un .
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duly hasty in repeating the mistakes of the past and then bringing
forward legislation which is perhaps the most draconian that we
have seen in the course of the last 30 years. And you may well be
aware that the legislation actually allows for the opinion of a senior
police officer to be taken as evidence that someone is a member of
a proscribed organization, an illegal organization, and if a suspect
stays silent in the face of such an accusation, then the evidence of
the police officer and the silence will be enough to convict that per-
son without any other evidence.

Now, in so far as we are aware, the legislation has not been used
to date, although it has been passed in both jurisdictions. And I
think that what all of us would request of the Subcommittee is that
a strong message be sent to the United Kingdom Government that
this legislation not be used, at the very least it not be used, be-
cause we will undoubtedly have further miscarriages of justice if
the legislation is used.

Ms. NELSON. I certainly feel that it's legislation that should
never have gotten as far as this. The history of the six-county state
is permeated with miscarriages of justice. And, in fact, I think it's
very telling that during the height of Lords Debave and Bridges,
who tried the Birmingham Six, actually opposed the legislation in
view of the fact that previous emergency legislation had lead to
such miscarriages of justice. And I think it's absolutely imperative
that this legislation be repealed as quickly as possible.

Mr. SMITH. Chairman Gilman.
Chairman GILMAN. Again, I want to thank our panelists, and

particularly the Rapporteur for his special report and the good
work he's done. We would hope that when the commission comes
together again in the spring, that you would let us know any fur-
ther report that you may be making.

And to all of our panelists, we appreciate the work you've done.
And, Mr. Chairman, I'd like to make part of the record, because

of the significance of RUC reform, I ask that the report of the Brit-
ish Irish Rights Watch, dated September 1998, and that CAJ's sub-
mission to the commission, dated August 19, 1998, be included in
the record of the hearing.

Mr. SMITH. Without objection, so ordered.
[The information referred to appears in the appendix.]
Chairman GILMAN. Thank you, Mr. Chairman. I'll submit it to

the reporter.
And one last comment; I just would hope that we could all work

with the Irish Republic and Westminster to try to repeal these re-
cent draconian evidentiary laws as peace and reconciliation moves
forward and takes firm hold in the north. I think whatever we can
do together can be extremely helpful.

Thank you very much, and thank you, Mr. Chairman.
Mr. SMITH. Mr. Cumaraswamy, Mr. Madden, Mr. Mageean, and

Ms. Nelson, thank you so much for the sacrifice that you put your-
selves through to get here and, obviously, for the tremendous work
you've done on behalf of human rights.

The meeting is adjourned, and, again, thank you.
[Whereupon, at 12:33 p.m., the Subcommittee adjourned subject

........ to-the call-of the Chair.]
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Statement of Reprosemtativ. Christopher H. Smith
Chairman, Subcommitte on International Operations ad Human Rights

SVpeMb 29, 1"S
Northera IRnd Meeiting

The purpose of this meeting is for the House subcomtmitee with primary jurisdiction ova
itaiocui human riht to receive and review the reent United Nations report on huasment

and intimidio of defense auomeys by police officers of the Royal Ulster Constabulary (RUC)
and other vtolatios of the right to fair trial std the fih to counsel in Nomn Ireland.

Prior to todss public round-table discussion. this vabcommine has held two hearings
on the sas of human rights in Norther Ireland and conducted one ft-fnding p:ace i i
to Belfast in August of 1997. On March I 7th of this year, the full House of Representatives
passed my bill H.Con.Ras. 152, which, among other proviskxs expressed the sense of Ccogres
that any peace agreement in Northern Ireland must recognize the state's obligatron to proe
human right in all ccm

Since our last matg. geat strides have been made toward a lasting and just peace in
Northern lreland In April representatives at the multi-paty pea talks signed the Good Fraty
Agreemt. In May the people of Noert Ireland and of the Rzpublic of Ireland vWd
overwhelmingly in support of the p referendum. And in June the people of both the Catholic
and Protesta communities took pan in the el tion of rn vntatves to the new 101-member
Northern Ireland Assembly.

Regrettably, the props has no been without some etbacks. For instance, the
"marching sason" in July was again marked by violence including firebombing which led to the
tragic death of three young brothers, the Quinn boys, in Ballymoney. And in August the world
was Stung again by the banc Omagh bombing which took the lives of 211 people &-A uwr"d
many more.

Because there arm eremists on both side who may continue to try to undermine the
peace process and exploit the emotions and fears of both communities, it is all the mor
impeative that the Northern Ireland Bill, the enacting legislaon of the Good Friday Agreement,
be predicated on and capable of extending human rights protections to all people in Norther

(33)



Ireland. FAsw" a defendants rights to a fair trial and to unfeatte access to appropnate
counad is crucial if Northei Ireland is to experience just am lasting pewe.

Param Cuniarasiny, the UN Special Rapporteur on the tedeperndenc of judges an
lawyers. conducted his own fact-finding mission just less than one year ago vd released his
findings in April of this )ear. In rvadn the rpom. I was struck by the similarities be4%en his
inquiry and thos undertaken by the Subcommittee on Intrnations Operations and Human
Rights - not only in the list of govrnm officials and others ,ho werv interview but also
in the stated items of con" and the rennmendatiois for reform.

The Special Rappmrur's report finds that RUC officers have indeed engaged in
"activities which constitute intimidation, hindrance. harassment or improper interevc" vth
criminal defense anomeys. The Rapportiur therefore recommends thai the authorities -
prfeaby the new Police Ombudsman -Atos office would be established by the proposed
Nonhern Ireland Act - conduct an independet inve igation of all threats to counsel in
Nornhe Ireland. Among other important recommendations, the report suggests an indcpede
judicial inquiry into the case of Patrick Finucane. the defense attorey who was murdered in
front of his wife and children in 1919. under circumstances suggesting possible collusion by
officer of the RUC. It also recommends reform in the training of plice officers. protection of
the right to hav an attorney present during police interrogation. reinstatment of trial by jury and
of the right of a criminal defendant to remain silent, and strict, safeguards against arbitrary
wiretapping. Finally. the Special Rapponeur recognzes the inadequacy of a complaint system in
which the RUC essentially invesigates itself, subject to a supervisory commission that can only
make non-binding recommendations. He notes that "of the 16,375 complaints generally Mceived
by the ICPC through 1994. not one has resulted in any disciplinary sanction agaim any RUC
officer," and that during 1996 thete were 2540 cases of which only one resulted in a finding that
an RUC officer was guilty of abuse of authority. The Rapporeur therefore recommends that the
office of the new Police Ombudsman -be givn the necessary human and financial resorces to
meaningfilly carry out its mandate, which will go a long way towards restoring public
confence in the police complaints procedure."

The response thus far to the Rappoiteur's report by the British govermen is frankly
disappointing. Aside from taking credit for those areas in which the Rapporur noted merit or
progress - such as the integrity of judges and the scheduled introduction of video and audio
recording in interrogation moms - the govermient's response is largely dismissive both in tone
ad in substance. For instance, the report points out that an independent judicial inquiry is
justified only "if there is (a) need to look at a matter of urgent public importance." It
inexplicably concludes that thiss is not the case with the murder of Mr. Patrick Finucane"
unless -rnew evidence is brought to light." The go vrnment does not explain bow new evidence
will be brought to light in the absence of an independent inquiry, and seems not to undertand the
corosive effects of not known the truth about whether law enforcement officials were guilty of
collusion in murder.
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This attue on the pan of government ofikials is not an encouragin sip to those of us
-Atto beheve that respect foe human rights is the stor qua mon for peace and rewciltuon in
Notiern Irel or anyv-Miere else. N rt helss, thr is also rason for hope. The proposed
Police Ombudsman can be a powedu force both for police reform and for the restorato of
publc confileom if the government follows the RAppontw's ecommnaon to giv the ofice
sufficien resources. The recently esablishe Independent Commission for Policing for Northem
Ireland. lough its only Itg power is the po%r to make recommendation, can also be a force
for change in the right direction if it takes to bem the Special Rappor e's recommendations
and the deiled submisions of human rights o ratmion such as the Conninee fo(r the
Adminstration of Justce aid British Irish Watch. Drawin their sustena from the reseoir
of good will instilled by the Good Friday agreement and the subsequent referenda, these
governmental and son-goverunental insttutim s can %vu together to remove public tust in the
lea system - largely by helping to shWp a system that is in fact tustwrthy.

I look forward to hearing from esch of our distinguished participants.
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Statement of Chairman Gilman
Meeting on Northern Ireland .- UN Special Rapporteur Repo"

September 29.1998

Chairman Smith thank you for arranging today's important session. Northern Ireland
and the abuse of human rights there have long been a matter of grave concern to us here in the
Congress, snd especially this committee.

I am pleased to be able to say as a result of the Good Friday accord that the people of
Northern Ireland are today the closest they have ever bees to permanent peace and reconciliation.
I am also proud that the U.S. has played a major role in contributing to this bright new future.
Over the years we have directed our effort to obtaining equality for both traditions, since without
this, there could not be the confidence and hope we now see on display in Northers Ireland.

Our role and interest in the north are not over. We must continue to expose abuses and
seek fundamental change when abuse of human rights occur. The United Nations Special
Rapporteur's report on the harassment and intimidation of defense lawIyers, is an important and
timely analysis. This has been described by many as the most critical report ever rendered on the
abuse of human rights in Northern Ireland. I am glad that is has been brought to light now.

The undermining of the Rule of Law and respect for human rights in Northern Ireland
could no doubt contribute to the eventual collapse of the Peace Accord.

The UN report's conclusion on activities directed against defense counsel are very
troubling (quote) : . .... the RUC has engaged in activities which constitute intimidation , hindrance,
harassment or improper Interference. The Special Rapporteur is particularly concerned by the fact
that the RUC has identified solicitors with their clients or their clients' causes as a result of
discharging their functions" . (end quote)

The fresh start in Northern Ireland under the Good Friday most bring an end to these
traces of the past. Inequality and any undermining of fundamental rights must n01 be part of the
new future of the north of Ireland. We need real change on the ground.

Many independent bodies have also expressed concerns similar to the UN's finding on the
abuse of defense counsel. These include the ABA, the New York Lawyer's committee for human
rights, and the British. Irish Rights Watch.

I welcome today's inquiry. We are particularly grateful to the UN Special Rapporteur for
bringing to light these serious problems in the Northern Ireland system of justice. We look
forward to hearing his and our other witnesses' recommendations, as to a resolution of this serious
problem.

The report highlights the need for change. I am pleased that the International Relations
Committee early next year will be holding full committee hearings on the root cause of some of
these problems, the RUC. The need for an acceptable policing force in the north of Ireland, could
not be clearer. Thank you.
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Mr Chairman and distinguished members of the Congress I want to

thank you for the opportunity to present testimony In response to Mr.

Cumaraswamy's report.

I would like to thank Mr. Cumaraswamy for carrying out his investigation

and preparing and presenting his very full report. I know that this Is a

difficult time for him and I hope that the unhappy situation in his

homeland will be resolved. it Is a tribute to his resolve and his

determination and his professionalism In the cause of the protection of

human rights throughout the world that he Is here today.

I particularly thank him for his support for the growing call to the British

government to establish a full public judicial inquiry into the murder of

Pat Finucane.



I waiV, W think Jane Wnter of British Irish Rights Watch for her

painstaking research and for her persistence In pursuing these Issues.

Without her persistence and dedication, these Issues would not be

before you today.

Although Pat Finucane was murdered by a loyalist death squad, there Is

evidence that the British government and the RUC were Involved In the

murder.

Prior to Pat Finucane's murder, the RUC threatened that he should be

assassinated by loyalists. Three weeks before his murder In February

1989, the British government minister Douglas Hogg, stated that there

were a number of solicitors who were unduly sympathetic to the IRA.

Brian Nelson was a British army agent who was directly involved in the

murder. Nelson's British army commanders took their orders from their

political masters in the British government in London. Pat Finucane's

family want to know what is the link between the RUC death threats,

Hogg's statement ( which he refused to elaborate upon ), and the true

role of Brian Nelson. They also want to know how he could have been

shot with a British army pistol.

The problem of threats and verbal abuse by the RUC to lawyers

representing people held in interrogation centres has existed for many

years. It has been well documented. It continues to this day. The threats

to the lawyers cannot be separated from the verbal and physical abuse



of the clients themselves. Mr. Cumaraswamy's rwmit does not extend to

the complaints of ill-treatment from people in custody, b it again those

complaints and medical evidence over the years have not only been well

documented but hundreds of thousands of pounds have been paid in

damages to people unlawfully arrested, falsely imprisoned, and

assaulted In Interrogation centres. I have represented many of those

people.

The Pat Flnucane murder is a classic example of collusion between the

British army, the RUC and loyalist death squads. That collusion is

probably responsible for almost 1000 of those killed in our conflict.

Threats to lawyers and physical Ill treatment of detainees in

interrogation centres by the RUC go hand in hand. Other abuses are

again well documented such as the murder of both adults and children

with plastic bullets, the implementation of a shoot-to-kill policy, the

implementation of a supergrass system to secure convictions in Diplock

courts, the harassment and verbal abuse of young nationalists in their

own streets. All this working in a legislative perversion of so called

emergency law which has lasted over 25 years. There have been few

prosecutions of RUC members or dismissals for misconduct.

I have represented thousands of people over the past 20 years, mainly

nationalists, who have been victims of the RUC. I have represented



hundreds of people who have been subjected to brutality and III

treatment in the Interrogation centres.

I would like to refer to part of Paragraph 21 of Mr. Cumsraswamy's

report If I may.

PARAGRAPH 21

Here we have the extraordinary statement from the Assistant Chief

Constable, who is second In command, who thinks that It is perfectly

legitimate for the RUC to undermine the lawyers who advise people in

the interrogation centres . He thinks that It Is perfectly legitimate for a

police officer to tell a person under Interrogation that his solicitor Is

giving him bad advice by advising him to remain silent. It has to be

borne in mind that the lawyer is not permitted to attend the Interrogation

( a legal principle approved by the House of Lords, the highest court of

appeal in the jurisdiction) and that the client is also being subjected in

most cases to verbal abuse himself in isolated conditions designed to

frighten and intimidate him into making a confession.

There are very few situations where a lawyer would advise someone

being questioned in those conditions to answer any questions. In those

particular conditions, the best advice Is probably to remain silent

despite what the Assistant Chief Constable thinks. And apart from that,

the person being questioned still has a fundamental right to remain

silent. It is an amazing statement from such a senior officer which I

think reflects an ignorance of the law, an ignorance of human rights,



and a hostility to the lawyers whose function ts to protect those very

rights. It is not a matter of carrying message. to detained to remain

silent - It could amount to professional negligence Itf a lawyer advise a

client to answer questions in those circumstances . When you consider

that such high ranking officer se nothing wrong with holding those

views so much so that they are prepared to tell Mr.Cumaraswamy, of all

people, it makes easier to understand why the threats continue to this

day.

People are still arrested under the Prevention of Terrorism Act, they are

still not permitted to have their lawyers present to advise during the

questioning, and they are still subjected to threat and verbal abuse.

If I can refer back to the same paragraph of the report, paragraph 21, to

the statement by the Chief Constable that the RUC are being portrayed (

presumably by the lawyers who are making the complaints ) as part of

the unionist tradition as part of some political agenda. This statement is

puzzling. The RUC is 95% unionist Its members are drawn from the

unionist community. Nationalists represent somewhere between 40-

45% of the population. I dont think it is part of any political agenda to

portray the RUC as being unionist They ar unionist. It is a fact

All this raises questions about the whole nature and future of policing in

the north of Ireland. It has particular significance to the new Policing



Commission set up by the Good Friday agreement under the

chairmanship of Chris Patton.

We are now in time of relative peace in the north. We are on the verge of

great change It is a time of great hope for the future. But unless there is

fundamental change It will be difficult to maintain that peace.

The people of the north of Ireland have been promised in the Good

Friday agreement. a truly historic opportunity for a new beginning. A

new beginning means new institutions. Just as there has to be a new

approach to the administration of justice, to the judiciary, and to

inclusion of nationalists in government. There must be a new police

service.

The RUC personnel who have been involved in the sort of abuses to

which I have referred are still in the RUC. The RUC people who carry out

the threats and verbal abuse today are obviously still there. The RUC

men who threatened Pat Finucane with death are probably still there.

The new Policing Commission headed by Chris Patton must understand

that unless there is major change in policing, unless a new police

service is established, which is representative of and accountable to

the community that it serves , unless immediate steps are taken to

introduce recruitment and training programmes to ensure that the

membership of a new police service quickly reaches the required



number of nationalist members, It will be very difficult to achieve lasting

peace. Mere cosmetic change will not be enough There Is no other way

around IL A new police service must Include In its personnel between

40 and 45% nationalists to reflect the proportion of nationalists in the

population, g that must be achieved quickly. Those members of the

RUC who are currently guilty of human rights abuses must be brought

to justice. Any delay will be seen as a refusal to Implement the

necessary change.

I cannot emphasise enough how important policing Is In the new

situation. I cannot emphasise how much the RUC Is not accepted by

- nationalists.

What has occurred in the past in the north of Ireland is the dominance of

one community over the other, the dominance of unionists over

nationalists and the exclusion of nationalists from government.

Nationalists who now make up between 40 - 45% of the population are

not a minority. The RUC is unionist because Its members come from the

unionist community. One community's police force cannot dominate the

other community. A now police service must serve all the people of the

north of Ireland and such a new police service must have the support of

all the people.

Pat Finucane was murdered because he sought to protect the rights of

nationalists in a unionist dominated state. That domination has been



supported and secured by the British government The British

government will have to take responsibility for ensuring that the terms

of the Good Friday agreement are Implemented.

In order to achieve lasting peace and stability , and It Is very possible to

do so, both the British and the Irish government must carry out the

promises made to the people of Ireland and they must fulfill the

commitment to the principles of partnership, equality and mutual

respect and to the protection of civil, political, social, economic and

cultural rights in their respective jurisdictions.
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I have been a solicitor in private practice in Northern Ireland for the past tw ewe years. My

practice includes a mixture or several areas of law including crime. matrimonial and personal

injury cases. My clients are drawn from both sides of the community. For the last ten years I

have been representing suspects detained for questioning about politically motivated offences.

All of these clients have been arrested under emergency laws and held In specially designed

holding centres. There are three such centres across Northern Ireland. Since I began to represent

such clients and especially since I became involved in a high profile murder case. I have begun to

experience difficulties with the RUC.

These difficulties have involved RUC officers questioning my professional integrity, making

allegations that I am a member of a paramilitary group and, at their most serious, making threats

against my personal safety including death threats. All of these remarks have been made to my

clients in my absence because lawyers in Northern Ireland are routinely excluded from interviews

with clients detained in the holding centres.

This behaviour on the part of RUC officers has worsened during the last two years and

particularly since I began to represent the residents of the Garvaghy Road, .%rho have objected to

an Orange Order march passing through their area from Drumcree Church. Last year I was

present on the Garvaghy Road when the parade was forced through. I had been present on the

road for a number of days because I had instructions from my clients to apply for an emergency

judicial review of any decision allowing the parade to pass through the area. When the police

began to move into the area in force in the early hours of 5' July. I went to the police lines and

identified myself as a lawyer representing the residents. I asked to speak to the officer in charge.

At that point I was physically assaulted by a number of RUC officers and subjected to sectarian



verbal abuse. I sustained bruising to my arm and shoulder. The officers responsible were not

wearing any identification numbers and when I asked fo their names I was told to fuckk of!'.

I complained about the assault and abuse but to date have obtained no satisfactory response from

the RUC.

Since then my clients have reported an increasing number of incidents when I have been abused

by RUC officers, including several death threats against myself and members of my family. I

have also received threatening telephone calls and letters. Although I have tried to ignore these

threats inevitably I have had to take account of the possible consequences for my family and for

my staff. No lawyer in Northern Ireland can forget what happened to Patrick Finucane nor

dismiss it from their minds. The allegations of official collusion in his murder are particularly

disturbing and can only be resolved by an independent inquiry into his murder, as has been

recommended by the UN Special Rapponeur. I would be grateful if the Subcomminee could do

all in its power to bring about such an inquiry, by communicating to the United Kingdom

government its belief that an inquiry in this case would in fact be a boost to the peace process, as

it has been in the Bloody Sunday case.

I have also complained about these threats, again without any satisfactory response. Although

complaints against the RUC are supervised by the Independent Commission for Police

Complaints, the complaints themselves are investigated by RUC officers. Recently, a senior

police officer from England has been called in to investigate my complaints in view of the RUC's

apparent inability to handle my complaints impartially. This English police officer is

interviewing witnesses himself and has decided not to rely on any assistance from the RUC.

I believe that one of the reasons that RUC officers have been able to indulge in such systematic

abuse against me is that the conditions under which they interview clients detained under

emergency laws allow them to operate without sufficient scrutiny. My access to my clients can

be deferred for periods of up to 4S hours. I am never allowed to be present while my clients are

interviewed. Interviews are now subject to silent video recording but are not yet being audio-

recorded, although that is due to be introduced. The UN Special Rapporteur has made a number

of recommendations that would remedy this situation, which to date have not been implemented.

I should be grateful if this Subcommittee would lend their support to what he proposes.



Another reason why RUC officers abuse me in this %ay is because they are unable to distinguish

me as a professional la,)er from the alleged crimes and causes uf my clients. This tendency to

identify me with my clients has led to accusations by RUC officers thai I have personally been

involved in paramilitary activity, which I deeply and bitterly resent. The Special Rapponeur has

recommended that RUC officers be sensitised to the important role played by defence lawyers in

the criminal justice system. To date this recommendation had not been implemented. I should be

grateful if this Subcommittee would ask the UK government what steps the) intend to take to act

on this recommendation.

I. like many others, was pleased to see the human rights provisions included in the recently signed

Agreement. In particular I was pleased that the Agreement looked to the early removal of the

emergency provisions legislation which has been in place in some shape or form since the

inception of the state. The existence of this legislation has seriously undermined public

confidence in the rule of law and led to numerous miscarriages of justice, some of1 which have

involved my clients. I was therefore very disappointed %hen, in the wake of the horrific Omagh

bombing, new and draconian legislation was introduced which frunher erodes suspects' due

process rights. For example, the legislation provides for the opinion of a senior RUC officer that

someone is a member of a proscribed organisation to be accepted as evidence by the courts. I and

many of my colleagues fear that if these laws are used they will lead to further miscarriages of

justice. Although this legislation has already been passed I hope that the Subcommittee , ill

express its concern to the British government that it will not be used.

I believe that my role as a lawyer in defending the rights of my clients is vital. The test of a new

society in Northern Ireland will be the extent to which it can recognise and respect that role, and

enable me to discharge it without improper interference. I look for%% ard to that day.

I thank Chairman Smith and this honourable Subcommittee for its continuing interest in these

important matters for the future of my country.
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Thank you for the invitation to testify today. The Committee on the

Administration of Justice (CAJ) is an independent human rights organisation

which draws its membership from across the different communities in

Northern Ireland. CAJ works on behalf of people from all sections of the

community and takes no position on the constitutional status in Northern

Ireland. CAJ was recently awarded the Council of Europe human rights prize

in recognition of its efforts to place human rights at the heart of the peace

process. It is on these continuing efforts that my comments will mainly focus.

However, before turning to these issues I want to refer briefly to the

comments made by Rosemary Nelson and Peter Madden. CAJ is profoundly

concerned at the continued problems experienced by the small group of

highly dedicated and courageous defence lawyers in Northern Ireland who act

for suspects detained under the emergency laws. This has been an ongoing

problem throughout the conflict but particularly since the mid 1980s. The

attention it is now receiving is due to the work of the Special Rapporteur on

the Independence of Judges and Lawyers and the efforts of a number of

NGOs including in particular the Lawyers' Committee for Human Rights and

British Irish Rights Watch. We would urge the Committee to take whatever

action it can to ensure that the UK Government comply with the

recommendations from the UN Special Rapportuer on the Independence of

Judges and Lawyers, Mr. Data Param Cumaraswamy. Members had the

opportunity to listen to Mr. Cumaraswamy earlier this morning and I would

request that the contents of his report into these matters be placed on the

record.



CAJ, like many others, welconed the Good Friday Agreement and its
commitments to the protection of the human rights of all. The Good Friday
Agreement states that

The tiigedies of the past have a left a deep and profoundly regrettable
legacy of suffering. We must never forget those who have died or been
injured or their families. But we can best honour them through a fresh
start in which we firmly dedicate ourselves to the achievement of
reconciliation, tolerance, and mutual trust, and to the protection and
vindication of the human fights of all.*

CAJ endorses these sentiments entirely. We have consistently maintained
that human rights issues were at the heart of the conflict and that the
protection of human rights must be central to building a lasting peace. In this
context it is very welcome that human rights commitments have been given
institutional form as an intrinsic element of the Agreement. This was then
ratified by the vast majc ity of the people on the island of Ireland. The
language of human rights has moved from the margins to the mainstream.

However, while it is right to celebrate how far we have come, we have not yet
reached our destination. Now the task ahead is to turn rhetoric into reality.
This is particularly true of the new human rights structures established under
the Agreement. These include a new Human Rights Commission, a review of
the Criminal Justice System, new arrangements to promote equality and a
commission on policing.

The Commission on Policing has the crucial task, as President Clinton said on
his recent visit to Belfast of adapting the police service "so that it earns the
confidence, respect and support of all the people*. The extent of that task has
been illustrated for the Committee by the testimony of Rosemary Nelson and
Peter Madden. A key starting point for the work of the Commission is
obviously the implementation of the recommendations of the Special
Rapporteur to ensure that in future defence lawyers can discharge their



professional duty without fear of interference from the police, a key

component of any normal democratic society.

It is crucial that the will for change and lasting peace is given full expression in

the institutions yet to be established. It is the task of civil servants to deliver

on commitments made. It is not acceptable that they should in any way

obstruct or dilute these commitments. It is equally the responsibility of

ministers and politicians to ensure that those commitments are honoured.

If we take for example the proposed Human Rights Commission, the current

legislative proposals fall far short of that goal. Such a Commission needs to

be fully independent, it needs to be able to take cases of its own volition, and

most importantly, it must be able to undertake investigations into alleged

violations of human rights. The current legislative proposals should therefore

be amended to ensure a genuinely independent commission adequately

equipped with the above powers to act as guarantor for the rights of everyone

In Northern Ireland.

We are similarly concerned that the legislative proposals on equality fail to

measure up fully to the commitments made in the Agreement. It is essential

that the Bill specifies in the clearest terms the exact nature of the mechanisms

to implement the equality provisions made in the Agreement. Furthermore,

the Bill should ensure, as envisaged in the Agreement that discrimination is

outlawed on all grounds, not simply those of religious or political opinion. We

would like to inform the Committee that the upper chamber of the United

Kingdom Parliament, the House of Lords, will be debating the legislative

proposals on human rights and equality during October. I would request that

a critique of the current proposals together with a full set of proposed

amendments which CAJ has compiled be ploed on the record. We believe

interventions by the Committee to urge that the legislation fully comply with

the spirit and ethos of the Agreement may well assist in strengthening the

legislative proposals on human rights and equality. We would be grateful for

whatever assistance the Committee can give in this regard.



We believe that the continued support and attention of the international

community, and particularly the USA, will be key to ensuring that all of the

human rights commitments contained in the Agreement are implemented in

full. In this context we are particularly grateful to Chairman Smith, and to the

other members of the sub-committee for their continuing interest in human

rights in Northern Ireland. We are also grateful for the continuing work of our

colleagues in the international human rights groups, particularly Human

Rights Watch, the Lawyers Committee for Human Rights and Amnesty

International.

While the Agreement offers the hope of a bright future, it is also clear that it is

all too easy to repeat the mistakes of the past. This was clearly demonstrated

in the wake of the horrific Omagh bombing. The government recognised that

intention of those who planted the bomb had been to undermine the

Agreement, however rather than heeding the need (acknowledged in the

Agreement) to move away from emergency legislation, the government chose

instead to introduce perhaps the most draconian legislation that we have seen

in the last 30 years. We would like to place on record a briefing on this

legislation compiled by CAJ and British Irish Rights Watch.

Similar legislation has in the past not simply failed to resolve the conflict but

has actually fuelled it by undermining respect for the rule of law. We cannot

allow our society to be dragged back into the tragedy from which we are

emerging. A future for all the people of Ireland, underpinned by the human

rights protections of the Agreement, is too precious a prize to risk by repeating

the mistakes of the past. In so doing, we play into the hands of all of those

who would seek to wreck the Agreement

The task now for all of us is to secure that future and the best way wro can do

that is, as President Clinton said, to "build a more just society wh',re human

rights are birthrights and where every citizen receives equal protection and

equal treatment under the law. These must be the benchm.;ks of the new

Northern Ireland."

Thank you very much
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1. INTRODUClION

I British Irish RIGHTS WATCH is on Indeendent non-governmental
organisatlon that has been mor'onng the human rights dimonslon of
the conflict, and lattedy the peace process, in Northern Ireland since
1990. Our services are available, free of charge. to anyone whose
human tights have been violated because of the conflict, regardless of

religious, political or community affiliations. We take no position on the
eventual constitutional outcome of the conflict.

1.2 Since 1992 British Irish RIGHTS WATCH has made no less than 8 subrrssons
to the United Nations Special Rapporteur on the Independence of
Judges and Lawyers concerning the murder In 1989 of Belfast solicitor
Patrick Fnucane and attempts to intimidate defence lawyers in
Northern Ireland.

2. INTIMIDATION OF DEFENCE LAWYERS

2.) Intimidation of defence lawyers is endemic to the system of criminal
justice in Northern Ireland. Detainees held under emergency laws in
holding centres such as Castlereagh lack many due process safeguards
which re afforded to suspects held under the ordinary system of
criminal Justice. They can be held for up to 48 hours without either their
lawyer or their family being informed of their arrest. They can be denied
access to a lawyer for periods of 48 hours at a time. Lawyers are not
allowed to remain present while suspects are interviewed by the police.
as they or, In other cases, and even in terrorist cases elsewhere In the
United Kingdom. There is no effective Independent scrutiny of police
interrogations. The only record of such interrogations is notes taken by
the police. The purpose of such an oppressive regime of detention is to

obtain confessions and to colect intelligence. As port of that process,
detainees are actively encouraged to feel isolated and that no-one
can help them. One element in that process of persuasion is an attempt

by RUC officers to alienate detainees from their lawyers.

2.2 This attempt to drive a wedge between lawyers and their clients takes a

variety of forms. At its lowest level, RUC officers will suggest that lawyers

are incompetent, or alternatively only interested in making money
without having any real concern for the welfare of their clients. More

sinisterly, RUC officers will allege that certain lawyers are well-known for

their sympathy with paramilitary groups and that suspects have

betrayed their own affiliations by choosing a particular lawyer. At its

worst. RUC will offer death threats against lawyers and volunteer to

collude with paramilitares to bring about the lawyer's demise.

2.3 Bitish Irish RIGvHTS WATCH has over time Interviewed the majority of

defence solicitors - and a smaller number of high-profile defence

barristers - acting in terrorist cases in Northern Ireland. We have found

that all defence lawyers suffer this type of intimldatlon, regardless of

whether they more often defend republican or loyalist clients. The more

emergency law cases they undertake, the more likely they are to
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experience such attempts to Intimidate them. However, there is on
element of dlscrlmlnolon at play. in that historically most defence
lawyers, even those Qcting for loyalist clients, ore Catholic. This is
because Catholics were later to enter university and the professions in
Northern Ireland. owing to inherent discrimination against Catholics In
Northern Ireland's formative years. Furthermore, the police force in
Northern Ireland has traditionally been drown from the majority,
Protestant community. Currently, the RUC is over 90% Protestant.
Politically, the Protestant community Is unionist and, In many cases,
loyalist, In Its affilIotions, and this is equally the case with the RUC. Threats
against Catholic lawyers that RUC officers will colude with loyalist
poromlitafies in order to kill the lawyers are therefore porticularty potent.
Although death threats against lawyers have diminished since the
ceasefires In Northern Ireland. other forms of abuse, including references
to Patrick Finucone, continue. All lawyers, whether Protestant or
Catholic, come in for this type of abuse from certain RUC officers, who
essentially Identify the lawyers with the supposed cdmes and causes of
their clients.

2.4 Northern Ireland lawyers bitterly resent these attempts to intimidate
them. They resent slurs on their professional Integrity, and any attempt to
undermine their clients' confidence In their ability to represent their
Interests competenty and Impartially. Death threats, while Irritating,
were not taken very seriously until Belfast solicitor Patrick Finucane was
murdered in 1989. Since then, many lawyers hove courageously
operated in fear of their lives. His death was all the more shocking in
that evidence gradually began to emerge that strongly suggest security
force, and possibly government, collusion in his death. These
circumstances are examined below.

3. THE MURDER OF PATRICK FINUCANE

3.1 Patrick Finucane was murdered on 12th February 1989 by an Illegal
loyalist paramilitary group, the Ulster Freedom Fighters. No-one has been
prosecuted for his death, despite the fact that Brian Nelson, a British
intelligence agent, has allegedly admitted to participating in his murder.
There is evidence of collusion in his killing by members of the British
security forces. There is also evidence that death threats were made
against him by police officers prior to his death. He was killed shortly
after a government minister made remarks in Parliament disparaging
some solicitors in Northern Ireland. The police Investigation into his
murder and the inquest were both deficient. Although some members of
Patrick Finucone's family had paramilitary Involvement, he himself had
none. He was an able, effective and innovative lawyer who
represented clients from both sides of the conflict In Northern Ireland.
He was Involved In a number of high profile legal cases arising from the
conflict, Including cases token against the United Kingdom at the
European Commission of Human Rights. and his family believe that It
was because of his work on these cases that he was targeted for
murder.



3.2 In 1989, John Stevens. a senior Englsh police officer, was asked to
investigate allegations that members of the security forces had been
passing details of suspected IRA members to loyaist poromlltales. As a
result of his inquiry, 94 people were arrested, of whom 59 people were
charged or reported to the Director of Public Prosecutions, resulting In 47
prosecutlons and 183 convictions for separate offences. The most
significant outcome of Stevens' inquiry was the prosecution of Brian
Nelson, a British agent who was working for the government Intelligence
service and acting as the senior intelligence office of the UDA from 1987
to 1990. In January 1 992 he stood tMal on five changes of consiracy to
murder, to which he pleaded guilty. Two charges of actual murder and
13 other charges against him were dropped shortly before the Mial,
which lasted only two days. He was convicted on all five conspiracy
charges, plus a number of lesser charges, and sentenced to 10 years'
Imprisonment. a remrawbly lenient sentence. After his conviction, he
showed journalists his prison dlory, which was featured In a Panoramo
programme transmitted by BBC television on 8.6.1993. In this diary, he
allegedly admitted to Involvement In a number of other murders,
including that of Patick Finucane and to targeting another lawyer,
Paddy McGrory. The transcript of the programme was referred to the
Director of Public Prosecutions, who asked John Stevens to investigate
these allegations. Stevens completed his enquiries in January 1995, and
submitted his final report to the DPP of Northem Ireland on 24.1.1995. On
17.3.1995 the OPP Issued a direction of no prosecution to the Chief
Constable of the RUC. It is not known why he reached this decision,
which sems extraordinary in the face of Brian Nelson's allegedly self-
confessed port In the murders. None of Stevens' reports hove been
published, although a summary of his first report is available.

3.3 Nelson's prison diary sheds light on some of the evidence given on his
behalf by his security service handler, Identified in court only as Colonel
J. J testified that Brian Nelson was a security service agent'. He was
infiltrated into the UDA and became their senior Intelligence officer. In
that capacity he came Into possession of numerous records of potential
targets for assassination. He passed all of these to his handlers, whom he
met regularly to Inform them of planned loyalist assassinations. Nelson's
reports were regarded as highly valuable. He was considered to be "a
very Important agent' 2. Intelligence supplied by him was reported to
sector officers In RUC Special Branch and the Chief Constable, the
highest levels of the military command in Northern Ireland, the Special
Branch of the Irish police service, and the Secretary of State for Northern
Ireland. J referred to a particular incident during his evidence when
Nelson had been asked by the UDA for a photograph of an Individual
who was an assassination target and Nelson had shown them a picture
of this individual coming out of the courthouse with another person, who
was in fact the Intended target3. It Is now understood that the true
target was Patrick Finucane, who was portrayed in the photograph in
the company of a client. It Is further understood that J was attempting

Transcript, J's evAdence. p. 5
2 ibd, p. 24

Ibid, p. 29
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to sugget by his testimony that Nelson's handlers dld not know that
Patrick Finucane was the target, but Nelson, according to the
Pormcvamo programme, Informed his handlers of that tact some weeks
prior to the murder'.

3.4 Patrick Finucane's death came less than four weeks after Douglas Hogg
MP, then Parliamentary Under-Secretary of State for the Home
Department. said in a Committee stage debate on the Prevention of
Terrorism (Temporary Provisions) Bi on 17.1.1989:

"I have to state as a fact, but with great regret, that there are In
Northern Ireland a number of solicitors who ore unduly sympathetic
to the cause of the IRA."

Although challenged, he failed to substantiate this allegation, although
he repeated it several times In similar language, saying only:

".. state it on the basis of advice that I have received, guidance
that I have been given by people who are dealing with these
matters, and I shag not expand on it further."

Statements made in Parliament are privileged and cannot be made the
subject of legal action. Spooking In reply, Seamus Mallon MP sold:

"I hove no doubt that there are lawyers walking the streets or driving
on the roads of the North of Ireland who have become targets for
assassins' bullets as a result of the statement that has been made
tonight ..... Following (this) statement, people's lives are in grave
danger. People who have brought cases against the European
Court of Human Rights will be suspected. People accused of IRA
membership and other activities will be suspected."

Commenting on this episode, the American Lawyers Committee for
Human Rights said:

"Hogg's remarks caused a public outcry. especially from wIthin
Northern Ireland's legal community. Mrs Finucone told us that her
husband was especially shocked. Not only could he not understand
why a r o ernment minister would make so irresponsible a
statement, he also began to take the threats against him as more
than intb;;ogation devices. After Finucane's murder, another outcry
against Hogg arose that included calls for his resignation, but these
went unheeded. Hogg has since moved on to another post. To
date, neither he nor the government has issued on apology for his
remarks save for feeble expressions of regret at Finuca, ie's killing.
Hogg also refused to meet with our delegation to discuss his
remarks." 5

Patyick Finucane's family and colleagues believe that Douglas Hogg's
remarks may have been based on Intelligence reports from Brian
Nelson. At the Inquest on his death, the police officer In charge of the
murder inquiry, Detective Superintendent Simpson. said:

"The police refute the claim that Mr Finucane was a member of the
PIRA. He was just another law-abiding citizen going about his
professional duties In a professional manner."

Poncofam transcript, p. 12
Human Rghts and Lega Dense i NodIn i7k k~nonV 7?*f tntkrd 4 of
Debf.s Lowywx the M ,Of*PofrfckIP*ckcOs, Lawyers Cornrn!tee for
Human Rights, New York, February 1993. p.52



3.5 Before his death, Patrick Finucone received a number of death threats,
mainly delivered via his cents, by RUC officers. In May 1987 a group of
solicitors In Northern Ireland Issued a pubic statement from the offices of
the firm of Patrick Fohy & Co. In Omagh alleging that their clients hod
reported regular abuse of the solicitors by members of the RUC, who
had not acted upon complaints made to them by the solicitors
concerned. Patrick Finucone's name appeared In the list of solicitors
subscribing to this statement.

3.6 Amnesty International, In its report United kdm Humo Rfghts
Concw , sold that a client of Patrick Rnucone's hod "said that his
lawyer. Patrick Flnucone, would be killed" F a year before the murder
took place. That client was Orion Gillen, who suffered severe 1U-
treatment In RUC custody for which he later received compensation.
Brian Gillen told the American Lawyers Committee for Human Rights that
after Patrick Fnucane filed a petition for habeas corpus on his behalf.
police officers told him that, "It would be better if he (Patrick Finucanel
were dead than defending the likes of you," and that they threatened
to give details concerning the solicitor and his client to loyalist
poramilitarlesS.

3.7 Occasional threats had been made against Patrick Fnucane since the
late 1 970s. After the Gillen case the incidence of threats escalated.
Clients reported abuse of Patrick Fnucane by police officers during
interrogations at holding centres such as Costlereogh. Several former
clients of Patrick FRnucane's told the Lawyers Committee about death
threats made against him by police officers. He also received
threatening telephone calls at his home.

3.8 John Stalker, writing of his experiences of trying to Investigate allegations
of a shoot-to-l policy In Northern Ireland in his book SftikeP, reported
that In 1984 or 1985 an.RUC sergeant sold to him of a lawyer who must
have been Patrick Flnucane' 0.

"The solicitor is an IRA man - any man who represents IRA men is
worse than an IRA man. His brother Is an IRA man also and I have to
say that I believe a senior policeman of your rank should not be
seen speaking to the likes of either of them. My colleagues have
asked me to tell you that you have embarrassed all of us In doing
that. I will be reporting this conversation and what you have done
to my superiors."

John Stalker professed himself surprised at the sergeant's "studied
vehemence".

3.9 On 5' January 1989, five weeks before his death, one of Patrick
Finucane's clients alleged that an RUC officer

b June 1991
Ibid, p. 56

* Human , gt'hts and Legal Defense In Non k lelond: The IntlM'dAtion of
Qfelns Lowye, the Mmrwrd" of Poftick Rnucone, Lawyers Comrrttee for
Human Rights. New York, 1993, p. 49
Penguin. 1988, p. 49

,0 Identified by his cent's name and case



" .... Jnfomed me that my solicitor was working for the IRA, and
would meet his end also.... He asked me to give Mr Flnucone a
mnessge from him ..... He told me to tell him he Is a thug In a suit, a

person trying to let on he is doing his job. and that he, lIke every
other fenion republicann) bastard, would meet his end."

On 7" January. another client was told,
"Fucking Finucone's getting took out [murdered).""

3.10 The solicitor's widow, Geraldine Minucane. knew that the RUC hod been
making death threats against her husband for some time before his
death. She attempted to make a statement to that effect at his Inquest.
but was prevented from doing so by the Coroner. In the absence of a
police prosecution, the Coroner's Inquest Is the only available public
forum for Investigating a murder. However, her attempts to road out her
statement were ruled Irrelevant by the Coroner, John Leckey, who was
constrained by the rigid rules on inquests in Northern Ireland, which do
not allow the inquisition to extend beyond the identity of the deceased
and how, when and where he died.

3.1 I It was because of these threats that Patrick Flnucone's law firm, Madden
& Finucane, began to monitor clients' instructions systematically. British
Irish RmIGs WATCH has independently examined these Instrnctons over a
number of years. The sort of threats made against Patrick Flnucane by
RUC officers have continued to be made against other members of the
firm and ore still being made today. Other solicitors who have not
systematically recorded such remarks reported , their clients have
nonetheless experienced them and reported them to us. before Patrick
Fnucone's death. they did not take such threats seriously; now they do,
especially since the threats are often coupled with drect references to
Patrick Finucone. References to him ore also made when clients are
threatened by police officers.

3.12 The following questions remain outstanding concerning Patrick
Finucane's murder.
I. What role did Brian Nelson play In the murder of Patrick Finucane?
2. What reports did Brian Nelson make to his army handlers

concerning Patrick Finucane?
3. What steps did the British Intelligence services take to prevent the

murder of Patrick Finucone?
4. Aport from the involvement of Brian Nelson, what role, if any, did

the British security services play in the murder?
5. What information, If any, was passed by British military intelligence

to the RUC concerning Patrick Finucane, and concerning the
murder?

6. What police roadblocks were within one mile of the Finucane
residence on the day of the murder? When were they removed,
and why?

7. "What steps did the police take to investigate Geraldine Finucane's
allegations that her husband's clients had reported death threats

Source: Instructions token by Madden & Anucone. solicitors
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issued against him by police officers pror to his death? Why has
she, Patrick Flnucane's business partner Peter Madden, and Patrick
Finucone's cents not been Interviewed by police about these
alegations;

8. What aspects of Patrick Finucone's murder were referred to John
Stevens on both occasions?

9. What investigations did John Stevens make with regard to Patrick
Anucone?

10. What conclusions did John Stevens reach concerning the murdor?
Why were these not published?

1). Why did the DPP decide not to prosecute Brdon Nelson?
12. Will the government publish both John Stevens' reports?
13. What was the basis for the remarks made In Parliament by Douglas

HoggV To which solicitors specifically was he referring? Does the
government still believe that his remarks were accurate; and If so
on what evidence?

14. Will the United Kingdom government set up an Independent inquiry
with full judicial powers Into the murder of Patrick Flnucane and on-
going attempts to Intimidate defence lawyers?

4. INTERNATIONAL HUMAN RIGHTS STANDARDS

"4.1 On 7#1 September 1990 the eighthh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders In Havana, Cuba,
adopted a set of Basic Principles on the Role of Lawyers. The United
Nations General Assembly subsequently welcomed these Principles in its

* Resolution 45/121 of 141 December 1990 and Invited all governments to
be guided by them in the formulation of appropriate legislation and
practice and to make efforts to ensure their Implementation.

:4.2 Basic Principle 15 states:
"Lawyers sholl always loyally respect the interests of their clients."

4.3 Basic Principle 18 says:
"Lawyers sholl not be Identified with their clients or their clients'

causes as a result of discharging their functions."

4.4 Basic Principle 17 stipulotes:
'-Where the security of lawyers Is threatened as a result of
discharging their functions, they shall be adequately safeguarded
by the authorities."

A.5 in the view of British Irish RIGHTS WATCH, the United Kingdom government is
failing to uphold these important principles. An independent legal
profession, able to act free of state Interference and protected by the
state from terrorist or other threats, is the cornerstone of a proper system
of criminal justice in a democracy.



aft

5. SCRUTINY BY THE UNITED NATIONS

5.1 As a result of our submissions of evidence over the previous five years to
systematic abuse of defence lawyers on Northern Ireland by RUC officers
claiming to act in collusion with loyalist paramilitaries, the United Notions'
Special Rapporteur on the Independence of Judges and Lawyers. Dat'
Poram Curncraswamy, made on official visit to the United Kingdom in
the autumn of 1997. He delivered his report to the United Nations
Commasion on Human Rights on III April 1998"2.

.$.2 The Special Rapporteur visited both Northern Ireland and London on his
extensive fact-finding mission. During his trip he met government
ministers, the RUC Chief Constable, the Director of Pubic Prosecutions,
the Lord Chief Justice and many others, Including lawyers, cMil servants
and NGOs.

5.3 His report is extremely critical of RUC practices and emergency laws. He
concluded that "... the RUC has engaged in activities which constitute
Inflmldoflon, Nndrance, harassment or Improper interference" with
lawyers. He found that intimidation and harassment of defence lawyers
in Northern Ireland was "consistent and systematic". He has called for
an Independent judIclal Inquiry Into the murder of Patdck Finucone,
saying,

"So long as this murder is unresolved, many of the community will
continue to lock confidence In the ability of the Government to
dispense justice in a fair and equitable manner."

He also called for an independent inquiry intimidation of lawyers,
preferably to be cried out by the new Police Ombudsman.

5.4 The Special Rapporteur recommended that the Law Society and Bar
Council should be more vocal In their defence of lawyers who hove
been abused. Lawyers should lodge formal complaints whenever they
suffer abuse, and the RUC should organise joint training with lawyers'
professional bodies "to sensitise them [the RUC) to the important role
that defence lawyers play in the administration of justice." The
government should protect any lawyer who is threatened, vigorously
investigate any threat, and bring perpetrators to justice.

5.5 The Special Ropporteur also mode a number of other Important
recommendations;
* solicitors should hove Immediate access to their clients;
o solicitors should be present during police Interviews;
* RUC Interviews should be video- and audio-recorded;
* the right of silence should be reinstated immediately;
* the standard for the admissibility of confession evidence applied in the

ordinary criminal law should apply In oil cases;
* the right to trial by jury should be reinstated, with safeguards for jurors;

12 Raport on he msson of #we SpakcolRappodxe on the Indepence of Judges
and Lawyers to the Un/ted lingdom of Gret &tialn and Wran kvd.
United Notions, EJCN.4/19981391Add.4.



9 privieged communications between lawyers and clients should be
respected when suspects are under svivelllance:

9 the office of Police Ombudsman should be provided with o necessary
resources required so that it can meaningfully carry out its mandate:

a the judiciary should be trained in international human rights stantards.

5.6 When ihe Special Rapporteur prmented his report it the Corirntsson on
Humor. Rights, the UN High Commsisoner on Human Rights, Mary
Robinscn. made a joint of sitting beside him to register her support for him
and his mandate. In his address, he said:

"... I was satisfied that there was truth in the allegations that the
defense lawyers were harassed and Intimidated as described in the
several reports I had received... There was, in my view, a complete
indifference shown by the RUC to the allegations contained In the
reports from the NGOs."

Concerning the murder of Patrick Finucone, he said,
"... I am convinced that there are compelling reasons for an
Independent judicial inquiry. I accept the reason given by the
Director of Public Prosecutions that there was insufficient evidence
to prosecute any one for the murder even If the person who
actually committed the murder was known. The doubt which needs
to be cleared, is whether there was security forces collusion in the
murder. That seems to be the outstanding issue and only a judicial

Teenquiry could resolve this."
The Speclal Rapporteur concluded his address to the Commission with
these words:

"I am quite conscious of the fact that the ongoing peace talks in
Northern Ireland are at a crucial stage. It is within this context that I
concluded and made these recommendations in my report with
the conviction that respect for the rule of law and human rights with
greater confidence In public institutions showing transparency and
accountability will enhance the prospects for a lasting peaceful
settlement of the conflict."

6. OFf9CIAL RESPONSES TO THE SPECIAL RAPPORTEUR'S REPORT

6.1 The United Kingdom government issued a pre-prepared response to the

Special Raporeur's report. Although i welcomed the report, their

response was full of misleading Justifications of present policies and

contained no concrete promises of reform. They refused to consider a

judicial Inquiry into Patrick Finucane's murder, claiming that It did not

raise any matter of urgent public importance, and saying,
"Unless new evidence Is brought to light there con be no
justfication for another Inquiry although the police file remains

open."
The journalist John Ware, who has researched the role of government

agent Brian Nelson In the murder of Patrick Finucane. has recently
published 14 disturbing new evidence which suggests that Nelson's

T7me to come clean over the arrny's roe In the 'OiY War, New Statesman,

24.4.1998
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hander were well aware of the threat to Patdck Anucone's life,
although no steps were token to protect him. His evidence also suggests
that M15 may have censored the material that was passed to John
Stevens concerning Nelson's activities, In order to exclude evidence
relating to the Anucone king. If fresh evidence Is required for a public
InqL.Ay, his revelations ought to qualify.

6.2 The Irish government's response was much more positive. It expressed
deep concern about intimidation of defence lawyers and called for "a
full re-examilnation of the circumstances" of the murder of Patrick
Finucane. The Irish government also made on oral statement along
similar lines at the Commission hearing.

6.3 The Chief Constable of the RUC, Ronnie Flanagan, issued on
extraordinary press statement, doted 19", March 1998, In response to a
draft copy of the report sent to him by the Special Rapporteur. The draft
report Included the following passage:

"However, the Chief Constable did express the view that some
solicitors may In fact be working for the paramilitanes. In this regard,
he stated that this is more than a suspicion. He explained that one
agenda of the paramilitary organizations is to ensure that detainees
remain silent, and thus, one role of a solicitor is to convey this
message to the detainee. Further. he stated that there is in fact a
political divide in Northern Ireland and part of the political agenda
Is to portray the RUC as port of the unionist tradition. These
allegations concerning police intimidation and harassment of
sollcitors is part and parcel of this political agenda. The Assistant
Chief Constable also admitted that during the course of an

* interrogation an officer may express the view that the solicitor is
providing bad advice to the client and not acting in his interests, for
Instance, by advising the client to remain silent."

The Chief Constable objected to paris of this paragraph and denied that
he personally had uttered any such sentiments. As a result, the first two
sentences were omitted and a small amendment was made to the start
of the third sentence. The press release crificised the report as If these
changes had not been made, and launches an attack on the Special
Rapporteur's Integrity. In a discussion with the UK mission in Geneva,
British Irish RGHTS WATCH was assured that the Chief Constable's press
release did not reflect the government's views, and that. despite being
Issued on official RUC headed paper and having been issued to
Independentjoumallst David McKlttrick by the RUC press office, It was
not an official " press release.

,7. INTERNATIONAL CONCERN ABOUT INTIMIDATION OF LAWYERS AND THE
MURDER OF PATRICK ANUCANE

7.1 FIve of the world's largest and most prestigious NGOs - Amnesty
international, the International Commisslon-of Jurists, Human Rights
Watch, the International Federation of Human Rights (FIDH), and the
Lawyers Committee for Human Rights - al of whom hove been
monitoring intimidation of lawyers In Northern Ireland and the murder of



Patrick Fnucone, have Issued a joint statement supporting the UN report
• "and its recommendations. Amnesty, ICJ0 FIDH and LCHR all mode oral

statements at the Human Rights Commission supporting the (IN report.

7.2 The following functionaules and non-governmental orgonisatlons have
expressed conoem about the murder of Patrick Finucane and the Issue
of Intimidation of lawyers:

* the United Nations Special Rapporteur on the Independence of
Judges and Lawyers, Doto' Param Cumaraswamy;

a Dr Claire Polley, UK nominee on the United Natiom Commission
on Human Rights:

# Peter Bums, Rapporeur on the UK for the Committee Against
Torture:

* the Standing Advisory Commission on Human Rights, which
advises the UK government on human rights in Northern Ireland;

# Viscount Colville of Culross QC, in his capacity as Independent
scrutineer of UK emergency laws;

, o Amnesty International;
* the International Commission of Jurists;
e the International Federation of Human Rights:
o the Committee on the Administration of Justice:

Puberty;
* British Irish RIGHTS WATCH;
* the Haldane Society;
• Norwegian Helsinki Committee;
* the American Bar Association:
* the Lawyers Committee on Human Rights;
o Human Rights Watch (formerly Helsinki Watch);
* the Law Society of England and Wales; and
o the Association of the Bar of the City of New York.

'7.3 The American State Department has also raised the murder in
consecutive years in its country reports to the Senate on human rights in
the UK.

8. CONCLUSION

..8.1 British Irish RIGHTS WATCH welcomes the concern of the House Committee
on International Relations' Subcommittee on Internationa Operations
and Human Rights, about human rights problems in Northern Ireland

. generally and about intimidation of defence lawyers and the murder of
Patrick Rnucane in particular.

•8.2 We respectfully request the Subcommittee to take every opportunity

open to it to persuade the Bdtish government to implement all the
recommendations in the report by the United Notions' Special
Rapporter, especally his call for a full judicial Inquiry Into the murder of

Patrick Rnucane.

OCTOBER 1998
Ji
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I. Introductim

The La',yers Committee for Human Rights expresses it deep appreciation to
Chairman Smith, Chairman Gilman and Members of the Subcommittee for their
sustained attention to the important and complex issue of human rights in Northern
Ireland. In particular, the Lawyers Committee is grateful to Chairman Smith for his
persistence and objectivity both in shining a spotlight on human rights violations in
Northern Ireland and in pressing for their elimination.

The Lawyers Committee for Human Rights is an independent, non-governmental
organization. Since 1978, the Lawyers Committee has worked to protect and promote
fundamental human rights, holding all governments accountable to the standards
contained in the Universal Declartion of Human Rights and related international human
rights instruments. In its efforts to provide workable solutions to human rights problems.
the Lawyers Committee brings a principled legal focus grounded in international law and
principles.

When the Subcommittee last met to discuss the issue of human rights in Northern
Ireland nearly one year ago, multi-party peace talks were cautiously proceeding. Our
chief concerns then were twofold: first, that human rights violations of a serious nature
were continuing to occur in Northern Ireland; and second, that the peace process was
failing to address these issues aggressively.

We are pleased to note that the Good Friday Agreement provides a framework not
only for a political solution to the conflict in Northern Ireland but also for new
institutions designed to effect real change in the area of human rights. But the
commitments contained in the Agreement must be scrupulously and in good faith
delivered upon if the Agreement is to fulfill its promise of a lasting peace. In order for
peace and reconciliation in Northern Ireland to take on deep roots in Northern Ireland, all
members of the community must feel that their rights are being respected.

The Lawyers Committee believes that a transparent and fair justice system is a
barometer of the health of a civil society and a strong indication of a government's
commitment to human rights and the rule of law. In two reports following extensive
fact- finding missions, the Lawyers Commit.ee has focused on a number of problems
related to the justice system in Northern Ireland.' Key among these problems is the
intimidation and harassment of human rights and defense lawyers. This is a subject to
which the Lawyers Committee has devoted considerable attention over the years. It is a
problem which is not unique to Northern Ireland. As evidence of the pervasive nature of

'See Lawyers Committee for Human Rights, Human Rights and Legal Defense in Northern Ireland: The
Ingimidation Defense Lawyers. The Murder of Patrick Finucane. (1993). See Lawyers Committee for Human Rights.
At the Crossroads: Human Rights and the Northern Ireland Peace Process, (1995).



the problem and the central role played by lawyers in the protection of rights, the United
Nations has appointed a Special Rapporteur on the Independence of Judges and Lawyers
to investigate and report on problems in this area. We are pleased that the Subcommittee
is taking this opportunity to examine and comment on the Special Rapporteur's most
recent Report on Northern Ireland. Our statement here address the Special
Rapponeur's Report and, in addition, comments on a number of other emerging issues
which affect progress towards the full realization of human rights in Northern Ireland.

II. The Report of the UN Special Rapporteur

The Report of April 1, 1998 by Dato' Param Cumaraswamy. the United Nations
Special Rapporteur on the Independence of Judges and Lawyers, offers a persuasive and
comprehensive description of serious violations of human rights occurring in Northern
Ireland, particularly in connection with police conduct toward lawyers defending parties
charged with terrorism-related offenses. The Lawyers Committee for Human Rights
welcomes this Report and supports without reservation the Special Rapporteur's
recommendations. In particular, the Lawyers Committee concurs in the Rapporteur's
conclusion that officers of the Royal Ulster Constabulary have engaged in systematic
abuse and intimidation of defense lawyers in Northern Ireland. These problems should be
promptly investigated, and those found responsible should be held accountable. We
would like to draw particular attention to Mr. Cumaraswamy's recommendation that the
U.K. Government initiate an independent judicial inquiry into allegations of official
involvement in the murder of Belfast solicitor Patrick Finucane.

A. The Findings of the Report

The Report of the Special Rapporteur has identified a number of serious
violations of human rights occurring in Northern Ireland.

1. The RUC persists in the intimidation and harassment of
defense lawyers.

The Special Rapporteur found that the RUC has engaged in a pattern of
intimidation and harassment of solicitors who defend individuals charged with

terrorism-related offenses. This ccnduct ranges from questioning the integrity of lawyers
to issuing death threats against lawyers through their clients. The Speci d Rapporteur
emphasized that he interviewed numerous lawyers, all of whom confirmed the existence
of this sort of conduct. Rosemary Nelson and Peter Madden, both defense lawyers in
Northern Ireland who present testimony today to the Subcommittee, have confirmed to
the Lawyers Committee that such conduct on the part of the RUC persists even after the
signing of the Good Friday Agreement.

The Report of the Special Rapporteur highlights Principle 18 of the United
Nations Basic Principles on the Role of Lawyers, which provides that:



"Lawyers shall not be identified with their clients' causes as a result of
discharging their functions." and expresses concern that "the RUC has in
fact identyled lawyers who represent those accused of terrorist related
offences with their clients or their clients' causes and further, that they
have interfered in the attorney/client relationship by questioning during
the course of interrogations the integrity and professionalism of
solicitors." (Paragraph 25)

Principle 16 of the United Nations Basic Principles on the Role of Lawyers
provides that:

"Governments shall ensure that lawyers (a) are able to perform all of their
professional functions without intimidation, hindrance, harassment or
improper interference; (b) are able to travel and to consult with their
clients freely both within their own country and abroad; and 0 shall not
suffer, or be threatened with, prosecution or administrative, economic or
other sanctions for any action taken in accordance with recognized
professional duties, standards and ethics."

Based on the Special Rapporteur's Report and on our own findings, we must conclude the
U.K. Government has failed to uphold this principle.

In addition, the Report criticizes the Northern Ireland Bar Council and Law
Society for not taking a sufficiently active role in defending their members and
complaining to the authorities about abuses. In order for these organizations to do a
better job, however, the Report also states that barristers and solicitors will have to report
their complaints more systematically:

"The Special Rapporteur is also concerned that the reports by non.
governmental organizations such as the Lawyers Committee for Human
Rights and British-Irish Rights Watch detailing this pattern of harassment
and intimidation seem to have been dismissed by the RUC as baseless. In
the view of the Special Rapporteur, these reports should serve as a basis
for a dialogue between the RUC and the Law Society to improve the
conditions under which defence solicitors must work within the Holding
Centres." (Paragraph 3 1)

In this regard the Special Rapporteur also refers to Principle 25 of the United Nations

Basic Principles on the Role of Lawyers, which provides that:

"Professional associations of lawyers shall cooperate with Governments
to ensure that everyone has effective and equal access to legal services
and that lawyers are able, without improper interference, to counsel and
assist their clients in accordance with the law and recognized professional



standards and ethics."

2. Detainees are systematically denied access to counsel.

The Report indicates that the Prevention of Terrorism Act and the Emergency
Provisions Act provide for the deferral of a detainee's right to see counsel under certain
circumstances. The Report emphasizes the critical importance of the right to have
counsel present during all interrogations. In this regard the Special Rapporteur again cites
the United Nations Basic Principles on the Role of Lawyers as follows:

"Principle 5: Governments shall ensure that all persons are immediately
informed by the competent authority of their right to be assisted by a
lawyer of their own choice upon arrest or detention or when charged with
a criminal offence."

"Principle 7. Governments shall further ensure that all persons arrested
or detained, with or without criminal charge, shall have prompt access to
a lawyer, and in any case not later than 48 hours from the time of arrest
or detention."

"Principle 8: All arrested, detained or imprisoned persons shall be
provided with adequate opportunities, time and facilities to be visited by
and to communicate and to consult with a lawyer, without delay,
interception or censorship and in full confidentiality. Such consultations
may be within sight, but not within the hearing, of law enforcement
officials."

The Lawyers Committee for Human Rights believes that adequate access to counsel
during interrogations is particularly important given the significance role currently of
confessions in the prosecution of suspects in Northern Ireland and the history of police
abuse, and supports the view of the Special Rapporteur that:

go.. [lt is desirable to have the presence of an attorney during police
interrogations as an important safeguard to protect the rights of the
accused. The absence of legal counsel gives rise to the potential for
abuse, particularly in a state of emergency where more serious criminal
acts are involved. In the case at hand, the harsh conditions found in the
holding centres of Northern Ireland and the pressure exerted to extract
conf sessions further dictate that the presence of a solicitor is imperative."

The Lawyers Committee has urged the U.K. Government to introduce legislation which

would grant an accused the right to access to counsel during interrogations and which
would thereby overrule the House of Lords' finding in the case of In re Charles Begley's
Application which denies such access to persons detained under emergency laws.



The Report also describes the procedure by which certain high-risk prisoners are
required to consult with their lawyers through a screen. The Report concludes that this
procedure is an unnecessary infringement on the ability of defense lawyers to prepare
their cases, at least in the absence of evidence of abuse. The Report notes that the
Government has indicated that it will discontinue the practice.

3. The failure of the U.K. Government to uphold the Fight to silence
and the right to trial by jury have resulted in miscarriages of
justice and a lack of confidence in the justice system on the part of
a large segment of society in Northern Ireland.

The Report strongly criticizes existing limitations on the right to silence in
Northern Ireland. It notes that limitations on this right have led to human rights abuses
and miscarriages of justice, without apparent impact in terms of increased conviction
rates:

"A joint study by the non-governmental organization, Committee for the
Administration of Justice and Liberty claims that the extension of the
provisions [Criminal Evidence (Northern Ireland) Order of 1988] took
place with no empirical assessment of whether the desired results (i.e.,
increased convictions) and the stated dangers had in fact resulted from the
legislation in Northern Ireland. To the contrary, the study demonstrates
that the statistical evidence indicates no change in conviction rates for
serious crime resulting from the imposition of the order. The study further
concludes that the caution given upon arrest is poorly understood by
suspects; that vulnerable suspects are being pressured to speak; that
innumerable professional conflicts arise for lawyers from the adverse
inferences; that the shift in the burden of proof at trial is real and
pronounced; that the use of the inference at preliminary inquiry is pushing
cases with insufficient prima facie evidence to trial; and that judges have
displayed a lack of caution in 1, - ir willingness to read negative inferences
into a defendant's silence." (Paragraph 78)

The Report notes that establishment of the so-called Diplock courts in which certain
terrorism-related offenses are tried without a jury has had the effect of eroding public
confidence in the administration of justice in Northern Ireland. The Report states that the
absence of a jury and the unique role that judges play in such cases, including the
inferences that may be drawn from the silence of the accused, has altered the manner in
which judges are viewed. The result, according to the Report, is that a large segment of
the population of Northern Ireland view the administration of justice in such cases as not
being independent and impartial.

The Report criticizes the standards for admitting at trial confessions induced
through psychological pressure and other forms of coercion. The Special Rapporteur



emphasizes that changing these standards is particularly important given the poor
conditions in which many detainees we held.

B. 'The Report's Recommendations

The Lawyers Committee for Human Rights endorses all of the Recommendations
made by the Special Rapporteur in Section VIII of his Report. The Lawyers Committee
in particular urges the U.K. Government to take immediate action on the following items
in order to restore due process to the Northern Ireland justice system:

* An end to deferral of access to legal advice for those held under emergency laws.

* The introduction of legislation to give suspects the right to have a solicitor present
during all police interviews;

* The introduction of video- and audio-recording of police interviews;

• The immediate restoration of the rights to remain silent under police questioning
and to refrain from testifying in self-defense without adverse inferences being
drawn from such silence;

• The extension to detainees held under emergency laws of the higher Police and
Criminal Evidence Act two-part test regarding confessions, mandating that a
confession is inadmissible in a court of law if it was obtained by "oppression"
(such as threats of violence or degrading treatment) or by conduct which
otherwise renders the confession unreliable;

* The restoration of the right to trial by jury;

* An end to the practice of closed prison visits in England and Wales;

* The exemption of lawyers' offices from official surveillance; and

* Training on international human rights laws and norms for the judiciary and the
police.

The Special Rapporteur, in his address on the Report to the United Nations Commission
on Human Rights, stated that:

"I am quite conscious of the fact that the ongoing peace talks in Northern

Ireland are at a crucial stage. It is within this context that I concluded
and made these recommendations in my report with the conviction that
respect for the rule of law and human rights with greater confidence in

public institutions showing transparency and accountability will enhance
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the prospects for a lasting peaceful settlement of the conflict."

The Good Friday Agreement clearly echoes those sentiments. The Lawyers Committee
for Human Rights believes that a just and durable peace in Northern Ireland will depend
on an independent, well-informed judiciary and on lawyers unhindered in their duties by
abusive treatment at the hands of law enforcement officials. It will also depend on
respect for the rule of law, which the proposed reforms would do much to enhance.

C. The Finucane Case

In his Report, the Special Rapporteur urges the U.K. Government to appoint a
judicial inquiry to investigate the murder of Patrick Finucane in 1989. The Lawyers
Committee strongly concurs in this recommendation.

The following is an extract from the Lawyers Committee's Oral Statement on
Northern Ireland presented before the 541' Session of the Commission on Human Rights,
April 2, 1998 in Geneva:

In 1992 the Lawyers Committee published a report entitled "Human
Rights and Legal Defense in Northern Ireland". It focused on the
intimidation of lawyers defending those who are involved in security
cases. It included a detailed examination of the murder of Belfast solicitor
Patrick Finucane.

The Special Rapporteur devotes considerable attention to the Finucane
case in his Report. He notes, accurately, that Mr. Finucane received
numerous death threats from RUC officers, mostly delivered via his
clients. He reports that since Mr. Finucane's murder in 1989, 'further
information that seriously calls into question whether there was official
collusion has come to light..." The Special Rapporteur points out that
although "this was only one of hundreds of unsolved murders in Northern
Ireland, the murder of Patrick Finucane can be distinguished." He goes
on to say that "as a high profile lawyer who had tremendous success
representing clients, both before domestic courts and the European Court
of Human Rights, his murder had a chilling effect on the profession and
further undermined public confidence in the judicial system."

Based on these and other findings, the Special Rapporteur has concluded
that "the outstanding questions surrounding the murder of Patrick
Finucane demonstrate the need for an independent judicial inquiry. So
long as his murder is unresolved, many in the community will continue to
lack the public confidence in the ability of the Government to dispense
justice in a fair and equitable manner."
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The Lawyers Committee is deeply disappointed with the U.K. Government's
refusal to launch the recommended inquiry. The grounds of refusal given by the
Government are that the matter lacks a sufficient degree of urgent public importance.
Such a response demonstrates the failure on the pat of the U.K. Government fully to
appreciate the gravity of the allegations of official collusion in this crime. As the
Lawyers Committee has long argued, the murder of Patrick Finucane under circumstances
which suggest official involvement or collusion goes to the heart of public confidence in
the justice system of Northern Ireland. Failure to address this issue through an
independent inquiry will continue to be a stumbling block in the progress towards
normalization of the Northern Ireland justice system.

Ill. Legislation Implementing the Good Friday Agreement

The Agreement, which won an overwhelming vote of approval in both the
Northern Ireland and the Republic of Ireland, recognizes that progress on the human
rights agenda is a pivotal goal in the days and months ahead. The Special Rapporteur's
Report spells out the most urgent needs in meeting that goal, and the Lawyers Committee
for Human Rights continues to press the U.K. Government to draw up specific plans for
implementing the recommendations outlined in Mr. Cumaraswamy's Report.

In particular, the Agreement makes provision for the establishment of a policing
commission which will make proposals for a future police service that can enjoy
widespread support from, and be seen as an integral part of, the community as a whole.
The Lawyers Committee for Human Rights believes that a central element of this process
must be the recognition of the problems outlined in the Report of the Special Rapporteur
and full implementation of the Report's recommendations.

A. The Human Rights Act

Prior to the conclusion of the Good Friday Agreement, the U.X. Government
announced its intention to put forward legislation that would incorporate into U.K. law
the European Convention on Human Rights, making its provisions directly effective in
the U.K. The new Human Rights Act is expected to be enacted in November 1998 and to
come into force some time in the year 2000. The Lawyers Committee welcomes this
development and urges the U.K. Government to bring the law into force as soon as
possible.

The Lawyers Committee for Human Rights regrets, however, that the Act has
been weakened since its initial drafting stage in that it preserves the doctrine of
parliamentary sovereignty thereby denying the status of supremacy to the ECHR that the
Treaty of the European Union holds in the commercial/economic field. Nevertheless, the
Lawyers Committee welcomes the wide powers that have been granted under the Act and
in particular the requirement that all new U.K. legislation be drafted in light of it and
certified to conform to it. The Lawyers Committee for Human Rights would hope that



the European Convention on Human Rights is given full supremacy status in the near
future in the United Kingdom.

B. Northern Ireland Bill

The Northern Ireland Bill, which will implement portions of the Good Friday
Agreement, is now being debated before the U.K. Houses of Parliament. It has had its
second reading in the House of Lords and is at the committee stage there. The Bill is
expected to come into force before the Human Rights Act.

The Lawyers Committee for Human Rights notes that the Bill as it is currently
drafted fails to implement fully some provisions of the Good Friday Agreement. In
chief, it does not give adequate powers to the Human Rights Commission for it to fulfil
its function as proposed in the Agreement. The Agreement states that:

"4. The new Northern Ireland Human Rights Commission will be invited
to consult and advise on the scope for defining, in Westminster legislation,
rights supplementary to those in the European Convention on Human
Rights, to reflect the particular circumstances of Northern Ireland,
drawing as appropriate on international instruments and experience.
These additional rights to reflect the principles of mutual respect for the
identity and ethos of both communities and parity of esteem, and - taken
together with the ECHR - to constitute a Bill of Rights for Northern
Ireland...

5. A new Northern Ireland Human Rights Cc mmission ... will be
established by Westminster legislation, independent of Government, with
an extended and enhanced role beyond that currently exercised by the
Standing Advisory Commission on Human Rights, to include keeping
under review the adequacy and effectiveness of laws and practices,
making recommendations to Government as necessary; providing
information and promoting awareness of human rights; considering draft
legislation referred to them by the new Assembly; and, in appropriate
cases, bringing court proceedings or providing assistance to individuals
doing so."

The Lawyers Committee submits that this requires that the Commission be granted full

power to compel cooperation of witnesses and the production of papers as well as the

power to initiate legal proceedings on its own behalf as well as providing assistance to

individuals bringing proceedings. The Bill as it currently stands, however, denies the

Human Rights Commission sufficient evidentiary and investigative powers, and seeks to

maintain consistency with the Human Rights Bill, which requires individuals to be a
'victim' of any alleged breach of the European Convention on Human Rights before they

may litigate. This restriction is carried across to the Northern Ireland Bill. The Lawyers
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Committee maintains that the provisions of the Good Friday Agreement are not merel)
aspirational and that, because of its special circumstances, the province of Northern
Ireland should be treated differently than the rest of the United Kingdom in this respect.

IV. New Emergency Legislation

A. United Kingdom of Great Britain and Northern Ireland

The New Emergency Act effectively eliminates an accused's right to silence in the
realm of terrorist-related offenses. A person may be convicted of belonging to a
proscribed organization, with a maximum penalty of 10 years imprisonment, on the word
of a senior police officer. Refusal by a suspect to answer any relevant question during
interrogation or later, or a refusal to co-operate with any relevant inquiry, may be
regarded as corroboration of the police officer's evidence and read as an inference of
guilt. The Lawyers Committee for Human Rights maintains that this legislation, in
conjunction with existing emergency legislation, contravenes European and International
Human Rights standards, and is unlikely to survive a challenge in the European Court of
Human Rights.

The Good Friday Agreement expressly aspires to a climate in Northern Ireland
where emergency legislation would no longer be necessary:

"SECURITY
The participants note that the development of a peaceful environment on
the basis of this agreement can and should mean a normalization of
security arrangements and practices.
The British Government will make progress towards the objective of as
early a return as possible to normal security arrangements in Northern
Ireland, consistent with the level of threat and with a published overall
strategy, dealing with:

(iii) the removal of emergency powers in Northern Ireland..."

The new legislation clearly goes against both the letter and the spirit of the Agreement.
The Lawyers Committee regrets its enactment and would urge the U.K. Government not
to resort to it, in the interests of the fair administration of justice, and to seek its early
repeal.

B. Republic of Ireland

Regrettably, the Republic of Ireland as well, in apparent reaction to the terrible
bombing in Omagh, introduced draconian anti-terrorism legislation in clear contravention
of European and international human rights standards. Similarly to the legislation passed
by the United Kingdom, this emergency legislation amounts to a withdrawal of the



suspect's right to silence. Refusal to answer police questions can be used as
corroboration of a chief superintendent's evidence that a defendant is a member of an
illegal organization.

The Lawyers Committee for Human Rights notes that the Republic of Ireland has
yet to make the European Convention on Human Rights directly effective in domestic law
despite increasing pressure for it to do so. The Republic of Ireland is alone among the 40
members of the Council of Europe in failing to incorporate the European Convention into
its domestic law.

The Irish Republic made express commitments in the Agreement regarding
human rights:

"9. The Irish Government will... take steps to further strengthen the
protection of human rights in its jurisdiction. The Government will...
bring forward measures to strengthen and underpin the constitutional
protection of human rights. These proposals will draw on the European
Convention on Human Rights and other international legal instruments in
the field of human rights and the question of the incorporation of the
ECHR will be further examined in this context. The measures brought
forward would ensure at least an equivalent level of protection of human
rights as will pertain in Northern Ireland. In addition, the Irish
Government will:
Establish a Human Rights Commission with a mandate and remit equivalent to

that within Northern Irelan;...
Continue to take further active steps to demonstrate its respect for the different

traditions in the island of Ireland. " (Article 6)

The Lawyers Committee for Human Rights would urge the Irish Government to
enact appropriate legislation making the ECHR directly applicable thereby conforming to
a common standard of human rights, and would urge the Government not to resort to the
recently enacted anti-terrorism law.

The Irish Government also committed itself under the Agreement to reviewing its
emergency legislation:

"5. The Irish Government will initiate a wide-ranging review of the
Offences Against the State Acts (1939-1985) with a view to both reform
and dispensing with those elements no longer required as circumstances
permit."

V. Conclusion

The U.S. Government has made a substantial investment in pressing for a peaceful



resolution of the conflict in Northern Ireland, an investment that is now beginning to pay
dividends with the conclusion of the Good Friday Agreement. The challenges facing
Northern Ireland today are very different from those which it faced even just a year ago.
Recognition by the U.K. Government of the defects in the criminal justice system in
Northern Ireland, including in policing, and of the damage done to the administration of
justice by years of operation under emergency law, is an important first step towards
restoration of the rule of law. When defense lawyers no longer practice under fear or
threat of harm, this will be an indication that the justice system in Northern Ireland is on
the mend. But, as Mr. Cumaraswamy's Report clearly demonstrates, there is quite a way
to go towards this end.

The Good Friday Agreement provides a roadmap for achieving the common goals
of the people of Northern Ireland. Delivery on the promise of the Agreement would be
significantly advanced if the U.K. Government moved forward to implement the
recommendations contained in Mr. Cumaraswamy's powerful Report. We respectfully
suggest that the Subcommittee undertake to communicate its views on these matters
directly to the Governments of the U.K. and the Republic of Ireland, and that it urge the
U.S. Administration to remain attentive to these issues which are so critical to building a
lasting peace in Northern Ireland.
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- S. UW",LX AMEICAN BA ASSOCIATION Direct Pronl Replied to:

P P*&P, Tk'W*ftktaSwn s

Ch" ~-I 1h & £ChMe'*WM~34tC
OAX :,,I 11"061 1 1 404P Ihif e. PA S9i02.*518

a~~ lAX. i i 977?7?
July 27, 1905

The Righ Honorable Or. Marjorie Mcwlen
8.cuetory of State for tNoshemn Ireland

3eefsst. tjwrn Ireland13V33T

On b~hl of the American ON Association (ABA), I write to *XPr4Sa Out
lonstadin cormmotme to the rule Of law and to covey our inrous concens
regerdlng ownwnO.5 In Northern Ireland., We we partiulerly concerned with Police
oonXW toward lawyers defending parbea charged vith tersm-4ated offenses and
widespread denial of basic ughts04o-soaosd for defendants in such cases. Thee.
human ighs violats"Mhave boen persasively and conhprehesively descibed in toe
Report of April 1, 1996 by Date Perm lCWaeawemy. the United Naons Rapportefi
on thekidependance of judge. and Lawers, a copy of which is eosed.-

Representing mome then 302,00 memrsM. tne American Ba Association
has a lon Tswinrcrnutrnert toward the preservation of the rule of lw toughout
fthwuk. Pwusir to this commitert. we seek toencourage a Justice system which

actrvoly preserves the independence of Judges, lawyers and human nghts advocate* in
order to uphold international recognized standards of fairess andjusti*. We
appwxeo the Unted Kingdo's comimnmtto thatgoal.

The AmedwcaN B'Ageoclton is concerned about the U.N. Special
Rapportaurs conclusions V th " sesof the Royal UlsterConstauWWY have"engagd
in systaratic abuse of defense lawyers in Northern Irelan, inclduding allegations Of
offimal involvement in the m r of Be~fas solicitor Patrlinucan. In adtiot
Special Rapporteurs Report reveals a widespread and cotiuous denial Of core rights
including the6igh to ounsel duing Intenugaton, the right to remain silent, the righ to

be fRe from use of corfessons thalwere seoed by psycooapOsu.
dpniMa, or other norvoertfomsou oeronandth right to trial by ry.

The AmericBa Association b lwAvstt such harsawrit of lWes
and denial of basic risof th accused, Ift, w cleaty euldviolate inte aion l
human rigsnormTheee norms inludeM Ale 19end 22 of dInternatIonal
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Convention on Civil and Pohtical Rights ('ICCPR*) (protecting freedom of expression
and association) nd Aricle 14 (preserVing, anongOther nghlS, the rights of the
sonued to cornunuate with coutwil ot his own dcon, to be fairty tried without
undue delay. and to be free from self incnmnaon) The ABA supports the ICCPR and
passed a resolution in 1979 urging the United states to ra the ICCPR. wh.c id did in
1992. Because the United Kingdom is a party state to the ICCPR, fte govWrent is
surely poised to take steps to end the patterns of harassment of lawyers d policies
denying nghts of the accused. end to Insure compliance with International obligations
under the ICCPR

The Amercan Bar Assition Is swam that ft recently approved Peace
Aciord, whih won enormous approval of opposing interest has idontifiad preservation
of basic human rot as an essential nedient of y " asW pem. The peace
proces obviol is at a itical junciur.

We urge the government of the United Kingdom to give serious
considermbon to the specific teimendatiot s and solutions proposed by the U.N.
Special Rapportmx to addr the ongoing depravation. of human rights an Nornh
Island. Indeed, the Irish governT.ment has ex*ressd the view tht he Special
Rapporeural Report 'will be of Oonsideriable asistae in addressin the need to build
confidenos in the administration of put" on the pert of both traddions in Northern
*leid." in particular, we Immediat action is highly desirable to address the

InOtio and hw amen of defense lawyers, inoluding condng independwvt
Investigations of all theats to legal counsel in Northern Ireland; providing the necessary
protectilon when threats of physil violence are made against lawyer; and education of
police on the importance of deense lawyers to the administration of justice. Moreover.
with regard to the rhts of th acumsed, we endorse the Speal Rapporeurs
recommendations for legislation to restore to the accused the right to have a solitor
present during all police intsviews; to restore the rights to remain silent under police
quwstonwng and to refrain from testifyIng in self-defense without adverse inferences
being drawn from such silence; to restore h right to tral by gury, and to provide human
rights training for mwm of the Odiciary and the police.

The sole oono of fth Amrica Bar Association is for the mainteraer
of the rule of law in the international oWrnunity nd the elements necessary to sustain
it, a concwn that we n wi shared by the legal profession in the United Ondo. We
recognize ta preservation of the seouity of the state and public order are
responibilitIes of any governmt . Nevertheless we suggest that these o xs can
be addre, ed without Caing or permitting ha of defense lawyer in Northern

reland. Similar, fth governments conrn for secunty should not justify abrogation of
fundament rights of fair criminal Procedure.

We therefore, respeculy urge tt government of the Unted Kingdom to
take, all sWp necessary to ere that lawyers are not intimidated because of the

I



diert or use t M ey minrion, wn # the nits of ie acued. as basic
hwnan rVgOt, be preserved.

in vt , -d the SW Annrwy dE the Urnvwsal Dieatioe of Human
Rights. i Is oepeay appropr le for ill nolins to invilem t Ot u insdrietal hwwi
riohte to whih it hes .A)scnbed as mees Eo the United Nations. The Unied
14ndom' hwiage of wx itn h le o law mikes th onorn of the U.N.
Rappo~ei especially corpelling

We fo..* ftotwrd to your rply ao tht we a address our hundreds of
VwiO nft of membre in this aootty and watlde of yow goreirnants rapone to
our sriow c noeTm.

With emxeeaon & *eamrn

WIU1 nleJ, J. whtsta

cc: The Honorable Madeleine Albright, Secretary of State, United States
Department of State
The Honorable Sertie Ahem, Teoileach
The Honorable John Shattuck. Assistant Secretary for Democracy, Human
Rights and Labor, United States Department of State
The Honorable Philip Ladef, United States Ambassador to the United
Kingdom
The Honorable Jean Kennedy Smith, United States Ambassador to Ireland
The Honorable Christopher Mayer, Ambassador of the United Kingdom to the
United States
The Honorable Sean O'Huiginn, Ambassador of Ireladw to the United States



THE LAW SOCIETY
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lowning Strot 71,;k 3*13o)
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:4rRef. P/3.5.176 I Ah
;$4 June 1998

-he Law Society of England and Wales hasl sudied with interest the report of the L N Special
Rlpprneui on the independence of judges and lawyers fbllowing his mission in October 1997
..olthe Lnited Kingdom and Northern Ireland (LN Documevt E/CN.4/1991/39/Axid.4) As
).u may he a%are, the Law Societys ntemational Human Rights Working Party produced a
.r9 on Northern )reond An Einergency Fnded2 in 1995 and was able to brief the Special
R.Wporteur during his 1997 mission A copy of this report is enclosed for your information.

Thbe L.aw Society believe that the United Kingdom CGoornmment's decision cc invite the
Special Rapporteur to caury out on-site invcsuations wu to be welcomed. It has noted the
Aienment's written response, circulated at the recent session of the UN7 Comnmssion on
#Unan Rights, include g the expression of concern about the harassment of defemce lawyers.
;.cven that the Law Society reported such problems in 1995, and the recent instances raised in
ske Special Rapponeur's report (pazaphs 16 to 20), we are surprised that the Sovernment's

written response requested "specific detaiLs" and said that "new evidence' will be looked into.
.4 is our hope that the government will look again at the Special Rapporeus

ocomtiendations (paragraph 91) and will take prompt action to ensure the safety of all
."ers in Northern Ireland

.ji 1995, the Law Societys report recommended that a judicial enquiry with subpoena powers
held to establish the facts of the murder in February 199 of lawyer Patrick Funica-,. Tte

S cial Rapporteur reported that solicitors informed him ltt "the murder led them either to
jive up cnminal practice eantrly or to alter the mmnner in which they hailed terrorist.related
cans" (paragraph 72) Citing Principle 17 of the !N Basic Pnnciples on the Role of Lawyers
asd Article 6 of the International Covenant on Civil and Political Rightv, the Special
RApporteur commented that "ts)n long as this murder is unresolved, many in the community

"jj continue to lack confidence in the abili ty of the Government to dispense justice in a fair
equitable manner" (paraapb 73).

lb.t Law Society as disappointed that the government considers that there is Ono justification
&r another enquiry unless new evidence& is brought to light". We reiterate our comment in our
"99S report that "(t~his case justifies special treatmeM because of its impact .n the

,J.ninistration of justice (page 43)
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on Of the UN Human Right Committee which stated that [ti)n context of therofn Of & peace settlement for Northern Ireland, that tanber c.oncre(e sep be taken so
Dismantle Oe apparatus of laws infringing civil liberties which *ir daingned forsOf ergaicy' (UN Document CCPR/C/79fAcj4 55, 27 July 199S) The Law Societythe Special Rapporae conclusion that "respect. for the rule of law and human

Inm particular, the Special RPporteur makes a number or rec~mmaions (e-) w) which the Law Society endorscs;
• ) an end to deferral of access to legal advice tb~r those held under emcrsency laws;
'. the introduction of legilataon to live suspects th. nght o haven- solicjtor preseet during

r

all police interanews,I the immediate restoration of the nht to reniin silent under police questioning and toremain horn te l~.ing in self-detbnce without adverse inference bei ng drawn from such* i lence 
,e. the ectesion of the PACE standard for the admissibility or confusion evidence to all

Sp te rstoraton ofrthe right to tfal by juwyt. nend to the praci e o osd prison sits in Engsand and Wales;

n

w) i* the emption oflawyrs office from official surveilance; and* thenu on interatio nal human rights laws and norms for the ruihr ao the police.
'tsience, ipScamr

. Noreh Ireland: An emergency E drdi

,. Dr. Niioie MowIMm

*,: F T11.IOTIp



PAMl POX THU US COWOUM HLMAN IGHT S8U34DOObhrrnU ON POLICE
COMPLAUhMr IN NOITHURN IfZA.ND

Use Ikitish Gawrsunmu i%, usfortunatay, "o aWe to send & repnsenwhti to atend the
Cornunittes's aesaon Tuedy 29 Septumbef to &m I %W~al~ huarea of dafeno. lawysi. It

* would. bowave, like to offer the Conunim a note on the police complaints "cseu in Nonther

The Btitish Govwrnu~nt baa made it clear that it will not tolerate harsant or intimuidation of
Iawyea, or anyou else, and nor WWl the Chief CoumbIc Whom alkegton sar made then they are
lnvestlmtend If thqt is ideos to substantial such allOatous the appropriate action will be

* tkea Haower is the UN Special Rapotaur receny obserYed soliciors hve rarey filed suh
d oaplam. Itsho encowmedtem todo so, has the Gmnaent

Where complaints sm made they ar npr.Wly invwtaed. The ='m system for invuption
of complaint. is by the poll*i but & separte dqpatment within the RUC (Complaints and
Discipline hmncla) cuiae "hi out. Iv. 'PtIonse sw ovssea by sn outaid bodse=at from
the RUC, the Ipdependnt Commnuea for Poieu Complaints (CPC). The ICPC mms supervise
the invoupdon of mome serious cas and it may supervn the nWmtipbion of law seiou
complaints if it amAdpu it in the public interet to do so. This is a siniicn pmra. The
Commissio hasb to approve the appointment of thoe itng officer and can direct and control
the canduct of the insetigation. At the eid of the investigaton the ComUmisio is required to

MWe a stawemt of stisaiction or otherwise. It as looks a thesciln asM PeC= of a case ad C"n
*direct diisipliaz chuu.

NYWtkelA the Government recopuise tha there ame weaknesss in the current gystm=

The Governmenst, thaufore, ihisyear passed the 'Police (Northern Ireland Act through Parliant
which Provides for the establiset of a new office of Police Ombudsman, which we hope will be
in plowe by I March imP. The creation of a Police Ombdsma was recommandedA iAn

independet report commissod by the Gomerment -the report *a prepared. by
Dr Maurice Haye a forme Northern ilnd Ombudsman. His commendation for aL Police
Ombudsman v"s MAde aft cxwenalv reseach thgougout the world including Of C:vila

complaints bodies in the United Stqre. The PolIce Ombudsman will be in a unkqu position with
Citensiv power. Ha/sh will he. complete control of the coinplaiats prooc... aid will decide
what is of il Nx g complaO Hseor dhwill bea"eto be iyolsdeam wham thseis no
mmpkint if this in republic neme. In other ww* tbOmbuthmanwfllMbeab to resctt

an wlt &ad nW dnot wait for a complaint Importndy, he or atha will dmei4. how complainta

am to bes uW d w&l be qwored t irmn ts& tmaw compaiea i. those whe t ai



a llaod tha police w odwluc caused dauh or beriow injury. The Ofk of the Ombudman may
ependely instope any other complaint it cooes, or rlor It to the police tob iv but

with superviuion by the Ombudsom. After any iznutiptionwhether by the Ombudsman or
police, the Ombudman will conido the report aid will consider whether this indicstm that a
crimial offence may have bee committed by a member of the police force. If so, he or she will
sand copy of a report o the Director of Public Prosou or withhis/her
ricommenatlions.,

O ice the mu of criminal prt di has been "alt with the Ombudaman Is required to ma&6
recommendations on.dciplinay procoedins. Where the Chie Constabl is unwiing to bring
guch proceedn the Ombudsman may direct po d which will be heard by in independe

tribunal.

These radical rdm gr have received widespread support, including from the police, and are "aied at

building pa public confidence In the system, whilst also inspiring polki confide .

we unavand that the Committee is particularly interested in the cas of Ramuary Nelson.
Alth ou uld not be appropriate to got into the detail of individual cas wezcansy that

Ms Nelson's complaints an currently be invited by Comma-,,d Mulvikill, office aof the
Matropolitan Police, undr ther upervi ion of the Independent Commission for Police Complaints.

It is elso worth mention that in rmpons to the rco Mendiston in parupph 91(e) of the UN

papponteur's RepoRn the Chief Conetable has had a series of Moetu with th* LAw So~esy in
rniaxon to their involve:met in polAe detective training. Thro discussions are ongoing.

Finly, the tam of refermue for the dependent Comnision for Policing in NorthernIWelad

inude a requirement to enu that "there are opur accessible and independent mans of

invsteigaetn and ad okuing upon complaints against the pcice The Commisiou will be able,

therefore, to reView theWoWrking Of the PoliC Ombudsma if it thiakath*A ecsaY.



3.UONSU TO Ytm CONCLUMINI AND WJC b4NND1ATtONG TO
T*W UN SPECIAL RAFlCFlTEUR'5 RENuowT.

We we4~wn. the report of Lhe UN Specia Rapporuur on the ld orlna
judges and Lawyers, Mr Ciamarsawamy, doing his visit to dhe United
Kingdom in October Mr7. Britain fuly suppon. the UN's human rights
Madiinery of which %he ""aem of special Rapponeur'u is a key elmmsa. VW *
PIG&" thtiwiMr Cumawuwawjr h" nofte ucptive M~fWchat the Ux"
Kinpiuo has taken to ensure the - -'- - -uiezxwo of its judiciary but ame concrned
about his cosnmerna about she harawmnt of defumcu lawyers We am eeainmnj
she, closely. Mcanwhilc, we are forwardling snfme information relednS to specific
points made in the Spe lRAPPontra rqMoai

We have coutideited carefuly the Spedil Rapponeur's commnu m %
barmament Wn intimidation of sohiaor. The conclusion, in paraguupb 90, is
that the RUC has .npp4 in awernses which constitute Intc lzdvon, hindruace
hemmntn or improper ioeuferencelP.

7W6s obuig~y is a muter of co nodnb. om. We would ask, however, to be
provided with chesecsific deals on which the aftuions arcm e. tI themc is ncw
evideamwe willwa nto easure that dais is looked Ito.

The current system for invesiptioc of ceniais as y tbe police. but a seputuz
d IF N tMMWithInShe1WRUC carrietS6OUt, OVme3WMby the InePendent
Cosnmieaion for Police Complaints. (CPC). Ini Mon serious cam= the ICPC winl
supervis the ase. This in a aMgifinam PuWWW

11W. COMMLsion ham to appm rnthe appoimnat of the imrveriping obics and
cean &-ret nd control tAe coedia sof eke iaveurtion1.

At the end n( the investagatson the Commu.ission is requwed to atin a suAinwzt of
xatisaction or odterwiaw. They also look a t te discipline aide "ndema dinct
fisciplu 7 ycbr

Ngversb~as the Govenment, aod indeed Lbs ICPC, recopin she!? am
Vwui in Laduecurrent sysmn whaichwe faiing sw npire public confidence.

The Gownaant, there th" ndoducod a&be Plie(rrnliawPOb "n4Da Bll
vhkuh puvidse for a:

9Anm Police Onmudsman to be appoinedswho will havc complete control ot
the complaints proa..I

* The O=1biidsMan dedda wbaz is oc isat a complain. He may call Unaulf
in eyve whre thene is no complaint, if this is in the public interest.

0 The Ombud aanto 16c wholly wesadent.
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Thn e..rftxu ahine roxived widspnmd xxppomt and am aimed at bulding greater
public confidencein tedan (hie also iaupliaing police cnfidumm).

AUasm okc itiidm, and mana asuwihe; Lot the roladvely low nuaWbrof
subseaniacdcanis the utchrdof prof 7UheGovernment is cwrntly

cotudanga repewt 6y the HoneMi= select Committee whistch nWmcinld a
chang to t6 balam" of pmobauiaa

In the menImewile ch-ai is &waited. we have beet n, mowipnf people to
eognm s wat se ovwmnt ita w todo and sri co-peraw with the ayawm

as It exism We wt that the Special Aappormwnrecowmb d% tahco-opeation

In paaaph 93(a) and (b) of his raporr the Smicial Rspponew mainmmn that
Section 14 of the Prevention of Trociam Acta should be smcnds to prohibit the
"rrnal of aacaa of counsel to their iet and that the right to have a soidtor
prowt duritj pafige iaterview s soild be respemtd.

In prausee, tm& is rarely daned. 1Tn bm~uopohsa Police awe cmswax of Mn
inaamme in Ernaland ad Was in she pawt two yews ww wi~m to a slkimr
cboaia has been delayed.

The Govumnat is va publish lawe. Jar ib year a wnwiuricm dnciamwr with
prWwsl for perinumt UK wide cowattaruim legisao. Thus wil look at all

a aof the ame me Y leatim, L0dolding COMMONeofidssu

In jwraph 94(4 ofi his rnare the Special Rappimw ,uxummmk chas the pretw
of ciceadViSN'ain ]Englan ad W&WAlsould be scsontiuedt

The Prison Srvie recoptisa. the irnplitatimen of iaposisg dic "ito va on a paiUWza
held in a speeiciam ntkOR4J. Only shorn prisoaen who am held to conaite
tihe Vrwea danpr to the public amd have betacAsmid as ampionul riska an
w~bjeiI*to closed visits. Thev am cwrsiudy six.zeeptiorW l ris sonan E-u~la
and Wales.. Thispraomuamar held in %hehs ~uoce bW. The SSU at Nil Staon
is arrusly oix of %me. Thebuiling a Belummrsb which housed the 551 Is now and
to hold high rik primsa.

T7hom Gm no ucer roi pnwsamng tesix menat advy binliedin the SSU at
Whitmoow. All of rhe pr~oonehw currently held in $SU9 haoe been clasified as

-- ptOsalWeep INk hy Could have ow to aaa Im unai&ik uznain any
"WPO naupr u&ad wOG ousin= mwca V=r rel shwashould thiy Mope.

Rule 3? of thre PAtias Rules J%# s w the srequknnre for viminby klegadvisy
Leald visit& must takl~ au in uit but outs of hearing of ieoa aff. Tht doved
visit policy is nawwish h i A pria oficer runsansm tiii vists roam dww

2

- - - * 0.- G-ows-, -P" qw,*Tmmrw,,A ow
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a dmgcvisit bta guse &as lepvimi. Arnrumu b ave bmu mae toi
*uur ha% hp vsitsa be owudhcmd properly uldcr aaxu cwdit~ons and to

inr thaW documeow GOAnbg - 1dered acyand conidendaiy hbow*= Wla1
sMaw and prison=e. Thate wer so'ne p .!WAfides kla h the opemton of the
dosed virss ciities ismmadety after their introdUctk--1u bu thess Wer quickly

The dosed visits faciitWe. Ave be= nspect"d by an idpmnasxsberiAw coa
Lnaauw O 1Of in kb ho isecoscid thM t he aCLIties dO not Impede laod
conWUM.

The lntr'odwlon cof closed visit. in 1M95wa 4WWa~end in di. cours. The jwdical
review of tin p~Jly tieddre m wids;

githaerv was no pow. to AMP*"oddVIneM

thdat the dmedon to do so was inresonable and

0 that the idwed visit. fmi1tics avr utsuny

The CowIfound ii fvaiur of dwPvim. Series on all %hm piiinds but intumei t
to k01V she policyundew rwiew.

The ion. mi to appaL In February1"/ tbe Court of Appeal "ei nd in famou
ad the Priem Servics. TheCout found dt, ehbWxo in normal drcimaamme dt

I01c osed VW" lamaeosmunaas nmedifficult, closd viais
ntpoom comnmunication. Th.egout stated tlut the Prison So vio had eskara

sep io ensre tha resasoneble fiitie, were available and to improve the facit *s
when k"hewon bzuifDA. 72W Jwimsme e de pealr azi nMn of the 1'kimn
Sevies wmllnpase toallow opeu Mts vwner-or tit mics an bea'lf oce
lap) advises had dim that W nspari:e s.. be fil~itdid not Alow rnmomble

c 'catimwon between sn ew uMalsw~e.

TIM closed Vi"W pliy pp&Umto e&H vigton. ii eddion to she visitors who may be
sausenoumle An its valuntwdlythere i& ALSO the risk that ousher vtors mOy

be OMiinm, i orns1Wv nsil~td a i n articles. L21 Vista are in'a
MPceiirOr7' but Wbe hawdaueis a isk theea is a a e MpZb

intimidead into bnnW*Ug coairabnd URto pssou As, risk episa un a.t
soictorsaid thmir;WT' is w oca. iitom .The policy m memincd.s

The policy pratectsl eus anmuve adM* he fr U b'rnbvift prMOwePut n
them and elimiamate se ueoty riskL Cooed yaw wem readaad to reavwe he
ri*IL at umwhorisad oheousbeing passed frm Visitor to Primer Whether vdOlaazailY
or by m.wan. IThe i aucia ~of die policy ho mod a detoiwui toa phsoon
and r"W" a - -eseyeity OMsMMs



The cwrent dms visit policy pnwivi thmt

* avytonal n " pnlrwAo m 161m be .abjsc to closed visWv

* pe vCb r~AMay be rmwd i~stoa Ia m *4th the

* &b. 4cisin whathur to Vain opco visits sowul b@e A UakS the U~SM
of the pwlia i -r c ut at 1each aus

in Prt pnula, fuv lp visits in a cedon *-b aimlnal proc..&np
the ftisoc Srvim vhum docd~ng that tbmus eatpoa
tzrusainoauces, wilJ Warw b=t maouatc da need to camm dma thert is a

,ALthoug aii~mmt imwawasba been ade to secuity ia pciaoau tio Is
no eco0ptak altenativ to dosed nuts wh can oSpuwame thet ol~emmcnot

Ima pamse between prigoner ad viio.
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VI. EMERGENCY LEGISLATION AND ORDINARY CRIMINAL LAW
A. Rigbt to ReMain Silent
B. Admissibility of Confession Elvidence
C. Dilock Cou's

YI. OTHER ISSUES
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YQ. CONCLUSIONS &WD RECOMMENDATION

IMTODUCION

I. The present report concerns a fact-finding mission to the United Kingdom of Great Britain and
Northern Ireland undertaken from 20 to 31 October by the Special Rapporteur on the independence
ofjudges and lawyers, pursuant to Commission on Human Rights resolution 1994/41 of 4 March
1994, as renewed by resolution 1997/23 of I I April 1997 extending the mandate for a father period
of three years. This mandate calls upon the Special Rapporeur tiner alia to inquire into any
substantial allegations transmitted to him and report his conclusions thereon.

2. In both his second and third annual reports submitted to the fifty-second and fifty-third sessions
respectively of the Commission on Human Rights, the Special Rapporteur reported on allegations
received concerning the harassment and intimidation of solicitors by police officers of the Royal
Ulster Constabulary (RUC) of Northern Ireland. (E/CN.4/1996/37, parws.228-240 and
E/CN.4/1997/32, paras. 177-179.) Further, he reported on allegations he had received on measures
implemented by the Government that hamper the unfettered access by "exceptional high risk"
prisoners to Ilgd advice.

3. In response to a report submitted by British Irish Rights Watch to the Special Rapporeur, the
Independent Commissioner for the Holding Centre for Northern Ireland transmitted a memorandum
dated 17 January 1997 to the Special Rapporteur expressing the view, inter alia. that he might favour
"an independent investigation into the nature and extent of any intimidation of defence solicitors".
(E/CN.4/1997/32, pam. 178.)

4. In light of the response from the Independent Commissioner, as well as a response from the
Chairman of the General Council of the Bar of Northern Ireland, the Special Rapponeur sought by a
letter dated 21 February the permission of the Government of the United Kingdom of Great Britain
to visit Norhern Ireland for an in situ investigation into the allegations he had received on the
situation in Northern Ireland. The Government replied favourably to this request in a letter dated 10
Mamrh 1997.

5. The issues to be examined by the Special Rapporteur during the course of the mission were set
forth in a letter dated 4 April 1997 to the Permanent Representative of the United Kingdom to the
United Nations Office at Geneva. The issues were summarized as follows:

(a) There have boen consistent reports of alleged systematic abuse of defence lawyers in Northern
Ireland by certain police officers since 1992. There have also been reports of similar abuse, although
to a lesser degree, in England. More recently, there has been reported an increase of such abuses in
Northern Ireland, associated with an increase in arrests under the emergency laws;

(b) There has been concern expressed over a number of provisions that restrict access to legal advice.
These include: (i) deferrals of access to a solicitor for periods of up to 48 hours under emergency
laws, (ii) refusal to allow solicitors to remain present during police interviews in Holding Centres in
Northern Ireland, (iii) closed visits for the purpose of legal consultations for certain prisoners in
England;
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(c) There is concern about the abne, of safeguards to prevent abuse of lawyers, such as video and
adio-recording of police interviews;

(d) Ther have been serious allegations received concerning the unresolved murder of Belfast
solicitor Parick Finucane, which claim that there was official collusion in his death;

(e) There have been concens expressed that certain provisions in the emergency legislation (e.g.,
absence of a jury, lower threshold for admissibility of confession evidence) and in the ordinary
criminal law (e.g., the abrogation of the right to silence) impinge on the ability of the judiciary to
function impartially and independently;

(f) There have been concerns expressed that the provisions of the Police Act which do not exempt
lawyers' offices from bugging undermine the lawyer/client privilege.

6. However, the primary focus of the Special Rapporteues mission was issues (a) and (b), owing to
concerns exprsmed for many years, both domestically and internationally.

7. During the course of his mission, the Special Rapporteur travelled to London, from 20 to 22
October, and to Belfast, from 23 to 31 October. In London the Special Rapporteur held consultations
with the following Government representatives: the Lord Chief Justice of England and Wales,
Lord Bingham; the Minister of State, Home Office, Mr. Alun Michael, MP; Mr Tony Pearson,
Director of Security and Programmes Prison Service; Mr. Peter Wrench, Head of Policing and
Organized Crime Unit, Home Office; General Sir David Ramsbottom, Her Majestys Chief Inspector
of Prisons, Home Office. The Special Rapporteur was also scheduled to meet with Mr. Tony Lloyd,
MP, Minister of State, Foreign and Commonwealth Office, but owing to an unavoidable delay in his
schedule the Special Rapporteur was unable to meet the Minister. In Belfast the Special Rapporteur
held consultations with the following Government representatives: Mr. Paul Murphy, MP, Minister
of State, Northern Ireland Office; Mr. Ronnie Flanagan, Chief Constable of the Royal Ulster
Constabulary, and Assistant Chief Constable, Mr. Raymond C. White; Mr. Roy Spence, Chairman of
the Community Relations Committee and David Sterling of the Police Authority for Northern
Ireland; Mr. Steele, Senior Director of Security Policy, Northern Ireland Office; Mr. Nick Perry,
Head of Security Policy and Operations Branch, Northern Ireland Office; Mr. Alastair Frasier,
Director of Public Prosecution for Northern Ireland; Sir Louis Blom-Cooper, Commissioner for the
Holding Centres; Mr. Murray Power, Head of Criminal Justice Policy Division, Northern Ireland
Office; Lord Carswell, Lord Chief Justice of Northern Ireland and the Honorable Justice Kerr, Mr.
Geoff Huggins, Police and Planning Division, Northern Ireland Prison Service; Mr. Michael Lavery,
Q.C., Chairman, and Ms. Denise Magill, Legal Officer, Standing Advisory Commission on
Human Rights; W Mr. Paul Donnelly, Chairman, and Mr. Brian McClelland of the Northern Ireland
Independent Commission for Police Complaints; Mr. Glenn Thompson, Director, and Mr. Hugh
Ritchie, Deputy Director, Northern Ireland Court Service.

8. In London, the Special Rapporteur also met with the following private individuals and
non-governmental organizations: Ms. Jane Winter, Director, British Irish Rights Watch; Mr. Peter
Norlander, Justice; Mr. Roger Pannone, Chairman of the Working Party on International Human
Rights, Law Society of England and Wales; Ms. Jane Deighton and Mr. Geoffrey Bindman, Law
Society of England and Wales; Halya Gowan, Amnesty International; Ms. Gareth Peirce, Solicitor.
In Belfast the Special Rapporteur met with the following private individuals and non-governmental
organizations: Mr. Martin O'Brien, Director, and Mr. Paul Mageean, Legal Officer, Committee on
the Administration of Justice, Northern Ireland; Mrs. Geraldine Finucane and family,
Mr. Eugene Grant, Q.C., Chairman of the Bar Council; Mr. Alistair Rankin, Chairman, Mr. Richard
Monteith, Chairman, Human Rights Committee; Mr. Barra McGory, Chairman, Criminal Law
Society, Law Society of Northern Ireland. The Special Rapporteur also met with a large number of
solicitors and barristers who were able to provide him testimony on the forms of harassment they
have experienced. For the sake of confidentiality, the Special Rapporteur is of the view that it would
be inappropriate to name those with whom he met during the course of his mission in Northern
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Ireland unless explicitly authorized by the solicitor to do so, but he is indebted to them for the
extensive testimony they provided. He would like to emphasize that he met with solicitors who
reprsented clients on both sides of the political divide in Noher Ireland and who had sharedexpenses of police hasment and intimidation.

9. During the course of the mission the Special Rapporteur also visited HM Prison Belmarsh in
Londom, Gough Barracks in Armagh, Northern Ireland, Castlereagh Holding Centre in Belfa HM
Prison Maghaberry and HM Prison Maze. The Special Rapporteur visited the Legal Visits Areas in
the respective locations.

10. The Special Rapportr would like to thank the Government of the United Kingdom of Great
Britain and Northern Ireland for the invitation and for the assistance provided during the mission.
The Special Rspporum is particularly grateful for the candid and comprehensive manner in which
all Government officials with whom he met answered his questions. The Special Rappoteur would
also like to thank all non-governmental organizations and other groups that provided him with
information. Particular thanks are extended to British Irish Rights Watch and the Committee on the
Administration of Justice.

11. The United Kingdom of Great Britain and Northern Ireland has signed and ratified most
international human rights treaties. Those of most relevance to the Special Rapporteur include: the
International Covenant on Economic, Social and Cultural Rights; the International Covenant on Civil
and Political Rights; the International Convention on the Elimination of All Forms of Racial
Discrimination; the Convention on the Rights of the Child; the Convention on the Elimination of All
Forms of Discrimination Against Women; and the Convention against Torture and Other Cruel.
Inhuman or Degrading Treatment or Punishment. [back tothe ==u

L GENERAL BACKGROUND

12. The "Troubles" that have afflicted Northern Ireland for the past three decades have placed a
tremendous strain on the administration ofjustice. According to the latest statistics available,
between 1969, when the British deployed troops to Northern Ireland in August, and 1994, there were
over 3,100 deaths connected to the security situation which peaked in 1972 at 470; in 1994 there
were 60 deaths. LI

13. In an effort to combat the terrorism in Northern Ireland, the Government has enacted emergency
legislation that gives the RUC extraordinary police powers to stop, question, search, arrest, detain,
and interrogate persons merely suspected of terrorist activity, i tact, emergency legislation has been
in force in Northern Ireland since the partition of Ireland in 1922. The primary emergency laws
currently in force in Northern Ireland are the Northern Ireland (Emergency Provisions) Act 1996
(EPA) W3. and its counterpart, the Prevention of Terrorism (Temporary Provisions) Act 1989 (PTA).
The EPA was renewed in January 1996 for two years commencing in August 1996. The PTA, first
passed in 1974, applied across the United Kingdom, is renewable annually, and was extended for
another year in March 1997.

14. On 31 August 1994, the Irish Republican Army (IRA) announced a unilateral ceasefire. On 13
October 1994, the Combined Loyalist Paramilitary Command (CLMC), the coordinating body
representing loyalist paramilitary groups, also called for a cessation of "all operational activities".
Regrettably, on 9 February 1996, the IRA broke its ceasefire with the terrorist attack at Canary
Wharf in London, killing two men and injuring more than 100 people. Since that time there have
been a series of terrorist incidents by both the Republican and Loyalist paramilitary organizations.
As a result of this continued violence, the Government has taken the position that the emergency
regime in place in Northern Ireland is still necessary. [back 12 the cont]

IL INTIMIDATION AND HARASSMENT OF LAWYERS-

15. Since the inception of his mandate in 1994, the Special Rapporteur has received numerous
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allegations concerning the pattern of abusive remarks made against defence solicitors in Northern
Ireland, particularly against those who represent individuals accused of terrorist related offences.
These allegations were already the subject of a report to the United Nations Sub-Commission on the
Prevention of Discrimination and Protection of Minorities in 1992. W They are based primarily upon
instructions taken from clients by their solicitors, which reveal widespread reports of abuse of
solicitors uttered by plain-clothes RUC officers during interrogations at the holding centres used to
detain suspects held under emergency laws. The abuse against lawyers takes various forms ranging
from mild forms of harassment (e.g., solicitor kept waiting to see client) to interference in the
solicitor/client relationship (e.g., telling the detainee that the solicitor is not interested in him or her,
that the solicitor's advice should be ignored, that the solicitor is representing the paramilitaries and
not the client, etc.) to physical abuse and/or death threats ( e.g., references to Patrick Finucane
whose murder is described below in paragraphs 60-74).

16. An ex-rmple of this type of harassment and intimidation of'solicitors is seen ina case the Special
Rapporteur transmitted to the Government ina letter dated 1 August 1997. According to the source,
it was alleged that one solicitor had been the victim of numerous death threats owing to the
representation of a client, who had bem charged with the murder of two RUC officers. Further, in
relation to the representation of a residents group who oppose marching by the Orange Order through
their nationalist housing estate, it was alleged that on 6 July 1997 the solicitor was verbally and
physically abused while attempting to communicate with an RUC officer concerning the
RUC efforts to seal off the area. The source further alleged that an RUC officer spat on the face of
the solicitor who was accused of being a "Fenian" sympathizer. The solicitor was also allegedly
struck on the back of the head with a police riot shield while intervening on behalf of a boy who was
allegedly being ill-treated by an RUC officer.

17. In a response dated 6 October 1997, the Government informed the Special Rapporteur, inter alia,
of the following:

I can confirm that the Royal Ulster Constabulary has received four complaints from the solicitor and
the client. The investigation of these is being supervised by the Independent Commission for Police
Complaints. However, to date, the solicitor has not made himself available for interview to discuss
the complaints. Police conduct is guided by the RUes Professional Policing Ethics and Disciplinary
Regulations: members who engage in any activity which contravenes either face the full rigours of
the disciplinary regulations ...

18. While in Northern Ireland the Special Rapporteur was provided with another example of physical
abuse concerning a solicitor. On 18 December 1996, the solicitor was attending the Grosvenor Road
RUC Station in Belfast on behalf of r client. The RUC requested permission to take a mouth swab
from the client for the purposes of DNA testing. The solicitor advised the client that he could decline
to give a sample, but that if he did so the RUC were entitled to use reasonable force to do so. He did
so decline, and the solicitor then advised him not to resist if the RUC insisted on taking a sample.
However, he declined to take that advice and proceeded to resist, whereupon the police officer
concerned summoned assistance from his colleagues. A number of officers entered the Charge
Room, including the Custody Sergeant, Sergeant Reid, who is responsible for the welfare of
detainees. He ordered the solicitor to leave the room. The solicitor questioned his authority to require
him to leave and his reasons for doing so. He replied that it was for the safety of the solicitor. The
latter advised him that he was prepared to take responsibility for his own safety, whereupon Sergeant
Reid grabbed him by the arm and forcibly ejected him from the room. The solicitor has commenced
legal proceedings against the officer concerned and the Chief Constable of the RUC for assault,
battery and trespass to person and is seeking exemplary damages.

19. Another serious incident related to the Special Rapporteur concerns a solicitor from Belfast.
According to his client, the solicitor was described as a providee bastard" by RUC officers
interrogating him on 14 October 1997 at the Gough Barracks in Armagh. What makes this case
unique and disturbing to the Special Rapporteur is that the Deputy Independent Commissioner for
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the Holding Centres, Mr. John Norrs, was present during the interrogation in which the alleged
derogatory comments were made. Mr. Noms has stated that he was not aware of any comment of a
controversial nature or conduct that amounted to any abuse.

20. The Special Rapporteur wishes to emphasize that he spoke to a large number of solicitors and
bmisters who have worked in terrorist related cases representing both Loyalist paramilitaries and
Republican paramilitaries. All were able to provide testimony that corroborates the reports that the
Special Rapporteur has been receiving for the past four years concerning the harassment and
intimidation of defence solicitors. Many referred to the harassment and intimidation as an
occupational hazard that they have come to expect and accept, noting that in the absejce of
audio-recording there is only hearsay evidence to prove the allegations, that is, the word of the client
against that of the RUC officer. Therefore, most find it futile to file a complaint particularly in lieu
of the fact that any investigation will be carried out by the RUC itself and that they had no
confidence in such investigation.

21. The RUC categorically denies the allegations. In his meeting with the Special Rapportr.ur, the
Chief Constable noted that there is a lack of evidence to substantiate the allegations, and ftirther,
there were hardly any complaints made by lawyers. He also pointed out that, in his view, it is
significant that the solicitors have not sought judicial review of detentions on group.ds of harassment
and intimidation. He emphasized that the greatest degree of respect is shown to lawyers and
questioned what possible benefit could there be for a police officer to make a disparaging comment
or a threat. He also mentioned that numerous safeguards have been put in place to prevent such
abuse, including the use of closed circuit televisions which must be monitored during the entire
interrogation by a uniformed officer, the presence of a doctor who is available upon the request of
the detainee and the appointment of the Independent Commissioner. The Chief Constable alluded to
an agenda in which the paramilitary organizations ensured that detainees remain silent and alleged
that solicitors may be involved in conveying this message to the detainees. Further, he stated that
there is in fact a political divide in Northern Ireland and part of the political agenda is to portray the
RUC as part of the unionist tradition. These allegations concerning police intimidation and
harassment of solicitors is prt and parcel of this political agenda. The Assistant Chief Constable also
admitted that during the course of an interrogation an officer may express the view that the solicitor
is providing bad advice to the client and not acting in his interests, for instance, by advising the
client to remain silent.

22. The Special Rapporteur views with concern allegations of solicitors acting on behalf of
paramilitaries. If true, they would constitute an egregious violation of a solicitor's professional
responsibilities and, in the view of the Special Rapporteur, could be grounds for disciplinary
proceedings. Further, if there were evidence that solicitors were involved in any complicity with a
crime, criminal charges would undoubtedly have been brought against the solicitor. However, the
Special Rapporteur wishes to emphasize that he was provided with no evidence to support the
alleg, ions. In this regard, to the knowledge of the Special Rapporteur, no solicitor has been
disciplined for engaging in such unethical activities or has had criminal charges brought against him.
To a specific question from the Special Rapporteur, the Chief Constable said that the RUC did not
lodge any complaint with the Law Society. If the RUC does have evidence to prove the allegations,
the Special Rapporteur would encourage the RUC to submit the evidence to the disciplinary board of
the Law Society so that the appropriate disciplinary action can be taken against the solicitor in
question. With respect to failure on the part of the solicitors to apply for judicial review, the Special
Rapporteur is of the view that harassment and intimidation may not be sufficient grounds for judicial
review of the legality of the detentions. It is here pertinent to note that in its 18th Annual Report
(1992-1993) to the Secretary of State, the Standing Advisory Commission on Human Rights
(SACHR) stated, inter ali

"68. During the year the Commission received communications from some non-governmental
organizations containing allegations that some lawyers who represent terrorist suspects in Northern
Ireland are subject to intimidation by the police, through the process of interviews with their clients.
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The Commission is aware that there are difficulties in relation to whether allegations can be
subantiated and takes the view that any cases supported by substantive information ought to be
refan to the Independent Commission for Police Complaints. However, the Commission also
recognize. that this matter raises significant questions about the nature of confidentiality and takes
note of observations by the United Kingdom representative on the United Nations Commisson to
the effect that such concerns were justified. The Commission understands that this is a difficult and
delicate issue and urges Government to take all reasonable steps t.3 eliminate the cicustances
which give rise to such allegations."

23. Principle 16 of the United Nations Basic Principles on the Role of Lawyers provides:

"Governments shall ensure that lawyers (a) are able to perform all of their professional functions
without intimidation, hindrme, harassment or improper interference; (b) are able to travel and to
consult with their clients freely both within their own country and abroad; and (c) shall not suffer, or
be threatened with, prosecution or adminimive, economic or other sanctions for any action taken
in accordance with recognized professional duties, standards and ethics."

24. Further, Principle 18 of the United Nations Basic Principles on the Role of Lawyers provides that
"[Jawyers shall not be identified with their clients or their clients' causes as a result of discharging
their functions".

25. The Special Rapporteur is concerned that the RUC has in fact identified lawyers who represent
those accused of terrorist related offences with their clients or their clients' causes and further, that
they have interfered in the attorney/client relationship by questioning during the course of
interrogations the integrity and professionalism of solicitors. This is based not only upon the
comments made by the Chief Constable and Assistant Chiif Constable in his meeting with the
Special Rapporteur, but also upon documentary information presented to the Special RapoRxteur.
The Special Rapporteur was provided a copy of the transcript of a statement of witness to be
tendered in evidence at preliminary inquiry in the case ofR. v, Canning In this transcript, in
response to an unsatisfactory answer given by the accused, the interrogating officer is quoted as
follows: "It's because it was a lie and your solicitor is getting you into more trouble. Can you not see
that Paddy?" The transcript contains other innuendo suggesting that the solicitor is not acting in the
interests of the client. In the case of Patrick Finucane, a solicitor murdered by a loyalist paramilitary
organization in 1989 (see paragraphs 60-74 below), there was significant evidence to demonstrate
that the RUC equated Patrick Finucane with the causes of his clients. However, the Special
Rapporteur does wish to emphasize that following the murder of Patrick Finucane the RUC
unequivocally stated that Patrick Finucane was not a member of the IRA or any other Catholic
paramilitary organization. Nevertheless, the fact that many within the RUC did equate him with the
causes of the IRA is reflected in the book written by John Stalker concerning his experience of trying
to investigate allegations of a shoot-to-kill policy in Northern Ireland. In his book, Stalker describes
a conversation between himself and an WUC sergeant concerning a lawyer who could only have been
Patrick Finucane based tnpon the identification of the client and case:

"The solicitor is an IRA man- any man who represents IRA is worse than an IRA man. His brother
is an IRA man also and I have to say that I believe a senior policeman of your rank should not be
seen speaking to the likes of either them. My colleagues have asked me to tell you that you have
embarrassed all of us in doing that. I will be reporting this conversation and what you have done to
my superiors." 051

26. The Special Rapporteur is also concerned Ly the fact that the solicitors themselves rarely file
complaints concerning this alleged harassment and intimidation. Several reasons were given as way
of explanation. First, the solicitors clearly see this as a normal reaction to a difficult situation and is
simply an occupational hazard. Second, the allegations are based on hearsay evidence that is
impossible to prove, and thus, it would be the word of the client against that of the RUC officer.
Third, any investigation of the complaint would require further questioning of the client by the
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police, which is understandably not desired by the client. Fourth, the investigation is carried out by
the RUC, in whom the solicitors have no confidence. L Fifth, the solicitors have no confidence in
their own Law Society and its ability or willingness to take up the issue. The Law Societys position
was attributed to a view that criminal solicitors are second class solicitors and that it should remain
neutral in political cases to avoid a divide within its own membership.

27. The Special Rapporteur considers that despite their loss of confidence in the RUC's investigative
measures, it would have been prudent for the solicitors concerned to have documented and submitted
their complaints to the RUC, if for not anything else, at least for record purposes. Their failure
contributed to the situation.

28. The Government has established an Independent Commission for Police Complaints (ICPC). M21
However the ICPC has come under severe criticism owing to its limited powers. It cannot initiate
investigations, but only supervise those referred to it by the Secretary of State, the Police Authority,
or the Chief Constable. Even then its supervisory authority is limited insofar as a member of the
Commission may only make suggestions to the assigned RUC officer about how an investigation
should proceed, but cannot take direct action. If the member conside-s the investigation to be
inadequate, the ICPC can only withhold a statement of satisfaction. Of the 16,375 complaints
generally received by the ICPC through 1994, not one has resulted in any disciplinary sanction
against any RUC officer. The 1996 report of the ICPC incic-ites that during 1996 the Chief
Constable notified the Commission of 2,540 new cases of complaint. LU In only 10 cases, involving
39 charges and 10 officers, were disciplinary charges made; in only I case %was an RUC officer found
guilty of abuse of authority. (

29. As a result of the criticisms of the manner in which police complaints were handled, the
Government authorized a review of the complaints system in Northern Ireland by Dr. Maurice
Hayes. Based upon his review, Dr. Hayes main recommendation is that "there should be a Police
Ombudsman, responsible to Parliament with the duty to investigate complaints and to report his/her
findings". He also recommended that the post should be filled by a judge or a person of the quality
and experience of a senior judicial figure. Further, the Ombudsman would recruit a staff which
would include investigators, lawyers and people with police experience and others. She/he would
investigate complaints against police even where the action complained about amount to criminal
behaviour. Also, all complaints about the.police and not just those on conduct, should be made
through the ombudsman in the first place. LM.1

30. During the course of the mission, the Special Rappo,-ur was informed that the recommendation
of Dr. Hayes to establish a Police Ombudsman for Northem Ireland has been accepted by the
Government. The Special Rapporteur has subsequently received a copy of the draft Police (Northern
Ireland) Bill to be submitted to Pariament which provides for a Police Ombudsman to replace the
Independent Commission for Police Complaints. Article 54 provides for formal investigation which
must be carried out by the Ombudsman in serious cases. Section 56 covers the cases where a
complaint or other matter is to be formally investigated by the Ombudsman. It provides for him to
appoint an officer of the Ombudsman, who will have the powers and privileges of a constable. The
Special Rapporteur welcomes this initiative by the Government as a positive step to improve public
confidence in the complaint procedure system. The Special Rapporteur, however, does consider it
imperative that the Government provide the Police Ombudsman with sufficient financial and human
resources that will enable him to carry out this important mandate in an effective manner.

31. During the course of his mission, the Special Rapporteur was provided documents in those rare
cases in which a solicitor has filed a complaint, either to the relevant Government authorities or to
the Law Society. In all cases, the solicitor received no response or an inadequate response. The
Special Rapporteur is also concerned that the reports by non-governmental organizations such as the
Lawyers Committee for Human Rights and British-Irish Rights Watch detailing this pattern of
harassment and intimidation seem to have been dismissed by the RUC as baseless. In the view of the
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Special R pportu, these reports should serve as a basis for a dialogue between the RUC and the
Law Society to improve the conditions under which defence solicitors must work within the Holding
Centres.
LwProfesion

32. The Legal Profession in Northern Ireland, as in England and Wales, is divided into barristes and
solicitors. The Bar Council is the professional body of the banisters. The Law Society is that of the
solicitom Them are today in Northern Ireland about 1,700 solicitors, of whom 800 are women.

33. There was only a small number of lawyers who have been representing suspects or accsed
persons in politically sensitive cases. About 20 to 30 were actively involved and were largely
solicitors. The very small number of banisters involved had no direct dealings with detainees or the
RUC, hence they were not subject to this form of harassment

34. In his meeting with the Bar Council, the Chairman indicated that as the issue was a matter
concerning solicitors it was not so much for the Bar Council to address.

35. In his discussions with the Law Society, the President admitted that the Society had not taken a
more forceful position to protect solicitors who were subjected to harassment and intimidation while
representing clients in Holding Centres. However, it was emphasized that very few solicitors lodged
complaints with the Law Society. One participant in the meeting explained that he personally had not
sought the assistance of the Law Society because he felt that the Society would have no greater
success than the individual solicitors in bringing complaints against the RUC. He did, however, note
that he had in fact raised the issue when he had first become a member of the Law Society, but he
had never received a response from the President. Another participant, who also represents those
accused of terrorist related crimes, seconded this view, stating that he had "no confidence that any
complaint would see the light of day". Both of these participants expressed the view that there is a
lack of will on the part of the RUC to deal with the problem and that the only way to deal with it is
to have video and audio recording of the interrogations. The President of the Law Society admitted
to the Special Rapporteur that the Society could have done more for their solicitors.

36. The Special Rapporteur expresses his concern over the manner in which the professional bodies
of lawyers in Northern Ireland, particular the Law Society, addressed this issue. Harassment and
intimidation of defence lawyers go to the core of the concept of independence of the legal profession
and the administration ofjustice. The professional associations of the legal professions in such cases
are duty bound to nish in aid of their members in such situations. What greater objective or interest
can the organized legal profession have than the protection of the indepeience of the profession and
of its individual members. Here the Special Rapporteur refers to Principle 25 of the United Nations
Basic Principles on the Role of Lawyers, which provides "Professional associations of lawyers shall
cooperatA with Governments to ensure that everyone has effective and equal access to legal services
and that lawyers are able, without improper interference, to counsel and assist their clients in
accordance with the law and recognized professional standards and ethics." (emphasis added)

37. The Special Rapporteur has learned since the completion of his mission that the Law Society has
published an advertisement in the Journal of the Law Society of Northern Ireland "Jhe WrJ", Issue
No. 86, 1997, confirming the Society's concern "to ensure that solicitors are not subjected to any
treatment in the course of their professional duties which would impugn or threaten their
independence, professionalism and integrity". The advertisement also indicates that the Council has
acc-epted recommendations from the Criminal Law and Human Rights Committees that a more
formal system should be established to enable solicitors to report and register their concerns and
calls upon solicitors with any complaints about the RUC, Prison Service or any agency within either
the criminal or civil justice system to write with details to the President of the Society. The Special
Rapporeur welcomes this initiative by the Law Society.

38. The Special Rapporteur is satisfied that there have been harassment and intimidation of defence
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lawyers by RUC officers as described. He is also satisfied that these harassments and intimidation
were consistent ad systematic. Though there were generally no specific substantiated complaints
lodged with the RUC by the solicitors concerned, yet given the various reports from concerned
non-governmental organizations, the annual report of the SACHR and the United Nations
Sub-Commission on Prevention of Discrimination and Protection of Minorities, the RUC should
have taken note of these complaints and taken steps to investigate them and end the situation. Failure
to address these complaints and other general complaints over the years on the grounds that there
were no substantiated complaints lodged with the RUC resulted in the RUC losing credibility in its
internal complaints investigatory mechanism This further resulted in a general loss of confidence,
leading to the proposal for an independent ombudsman to investigate these complaints. [cth

13L ACCESS TO COUNSEL
A. Defenlab of AcMes

39. Under Section 14 of the Prevention of Terrorism (Temporary Provisions) Act of 1989 (PTA), a
person who has been arrested may be detained for up to 48 hours. This initial detention period can be
extended for up to five days upon authorization by the Secretary of State. Thus, a detainee can be
held without charge for up to seven days. LW Under Section 47 of the EPA, a detainee has the right
to see a solicitor, but access to a solicitor can be deferred for up to 48 hours if a senior police officer
reasonably believes that such access will interfere with the investigation, alert other suspects, or
hinder the prevention of an art of terrorism. Further, the initial deferral of access can be renewed for
further periods of up to 48 hours, although renewal of the deferral is rare.

40. Between 1987 and 1991, access to lawyers was deferred in 58 per cent of all PTA detentions on
average. This rate ofdeferral fell to 26 per cent in 1992, 14 per cent in 1993, 16 per cent in 1994, 0.5
per cent in 1995, and 3 per cent in 1996. LIZ According to the Chief Constable of the RUC, in 1997,
as of October, only 19 of 322 cases have been deferred.

41. Principle 5 of the Basic Principles on the Role of Lawyers provides that- "Governments shall
ensure that all persons are immediately informed by the competent authority of their right to be
assisted by a lawyer of their own choice upon arrest or detention or when charged with a criminal
offence." Principle 7 provides that "Governments shall further ensure that all persons arrested or
detained, with or without criminal charge, shall have prompt access to a lawyer, and in any case not
later than 48 hours from the time of arrest or detention." Principle 8 provides that "All arrested,
detained or imprisoned persons shall be provided with adequate opportunities, time and facilities to
be visited by and to communicate and to consult with a lawyer, without delay, interception or
censorship and in full confidentiality. Such consultations may be within sight, but not within the
hearing, of law enforcement officials."

42. Read in conjunction, these principles indicate that, at a minimum, an individual has right of
access to a lawyer within 48 hours of his or her arrest. Deferral of access beyond 48 hours is in
violation of the Basic Principles. Further, the detainee must be informed immediately of the right of
access to counsel upon his or her arrest or detention. [bk to the contmt]

B. The Rlght to have a solicitor Dresent durln Rollce interrogations

43. In practice solicitors have not been permitted by the RUC to be present at any stage during
interrogations. In January 1996, In the Matter of Applications by Michael Russell and Others for
Judicial Review, HUTE2184, the Belfast High Court rejected a petitioners argument that he had a
right to have counsel present during interrogations. However, while holding that no right has been
extended by Parliament, the Court did express the opinion that "each application for access to a
solicitor should be considered individually". LW Before the case was heard, the RUC changed its
policy stating that every request for counsel to be present during interrogations would be considered
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on the particular merits of each case. Despite this new policy, however, the Special Rapporteur was
informed by solicitors that in practice they continue to be denied the right to be present during the
interrogation in the vast majority of case falling under section 14 of Prevention of Terrorism Act
1989, although the RUC has occasionally exercised that discretion.

44. In the case of In re Charles Begley' Application, the High Court ruled that those detained under
emergency laws have no right to have a solicitor present during interrogations and that no
exceptional circumstances existed which warranted the exercise of discretion on the part of the RUC
to allow the solicitor to be present. On appeal, the House of Lords held that a person arrested in
Northern Ireland under Section 14 of the Prevention of Terrorism (Temporary Provisions) Act 1989
had no right to be accompanied and advised by his solicitor during interviews with the police. In its
decision, the House of Lords pointed out that a suspect detained under the tesorism provisions wa
merely entitled to consult privately with a solicitor under section 47 of the Norther Ireland
(Emergency Provisions) Act 1996. Further, the Code of Practice issued under section 61 of the 1991
Act was to the same effect. Nowhere was there reference to any right for a permn arrested under
terrorism provisions to have a solicitor present during interview. The House of Lords concluded that
the differetial treatment of persons suspected of having committed offences under the terrorism
provisions in Northern Ireland was plainly part of a deliberative legislative policy.

45. The United Nations Basic Principles on the Role of Lawyers do not explicitly address the issue
as to whether a detainee has the right to have a lawyer present during a police interrogation. Principle
7 provides that "Governments shall further ensure that all persons arrested or detained. with or
without criminal chage, shall have prompt access to a lawyer, and in any case not later than 48
hours from the time of arrest or detention." Principle 8 provides that "All arrested, detained or
imprisoned persons shall be provided with adequate opportunities, time and facilities to be visited by
and to communicate and consult with a lawyer, without delay, interception or censorship and in full
confidentiality. Such consultations may be within sight, but not within the hearing, of law
enforcement officials."

46. Similarly, the jurisprudence of the Human Rights Committee provides little guidance on this
question. Article 14 (3) (b) provides that "In the determination of any criminal charge against him,
everyone shall be entitled to the following minimum guarantees, in full equality: ... (b) To have
adequate time and facilities for the preparation of his defence and to communicate with counsel of
his own choosing." While the Human Rights Committee has found impermissible interferece with
the right to preparation of defence in a large number of cases, none address the issue as to whether a
detainee has the right to have counsel present during police interrogations.

47. In the view of the Special Rapporteur, it is desirable to have the presence of an attorney during
police interrogations as an important safeguard to protect the rightss of the accused. The absence of
legal counsel gives rise to the potential for abuse, particularly in a state of emergency where more
serious criminal acts are involved. In the case at hand, the harsh conditions found in the holding
centres of Northern Ireland and the pressure exerted to extract confessions further dictate that the
presence ofa solicitor is imperative. (back to the cont]

48. In England and Wales, but not Northern Ireland. the Home Office has instituted a policy under
which certain prisoners are designated as exceptional high risk category and are allowed legal visits
in prisons only where the prisoner was separated from his lawyers by a transparent screen. In
particular, the closed visits have been put in place in the Special Secure Units (SSUs) of Belmarsh,
Full Sutton and Whitemoor prisons. They are applied to any prisoner who has been designated as
being at "exceptional high risk" of escape. Elaborate security measures are in place, with lawycs
being searched several times as they enter and exit SSUs and prisoners are strip-searched before and
after visits, despite the fact that they had no contact with their lawyers or anyone apart from the
prison staff.
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49. As noted in paragraph above, the Special Rapporteur visited Belmarsh Prison in London where
he was shown the closed visit area. All visitors to the SSU, including the prison staff must pass
through elaborate security measures upon entering the prison and upon entering the SSU. The closed
visit area itself has four rooms for legal visits; each room is divided by a transparent screen to
separate the solicitor and the client, and documents are exchanged between the solicitor and client by
mean of an x-ray screening machine to ascertain that there are no unauthorized materials passed
between the two. A prison guard remains just outside the sound proof room to monitor the visit; the
Special Rapporteur was assured tt the prison guard cannot overhear the conversation, but can only
visually monitor the visit.

S0. Solicitors have complained that trial preparation is extremely difficult within the circumstances
of a closed visit, which include problems over, for instance, examining documents jointly, and
problems of confidentiality. Lawyers have also expressed the view that it is very difficult to establish
the relationship of trust and rapport with their clients that is necessary for them to adequately prepare
for the defence. Further, although the solicitors may request an open visit if exceptional
circumstances so warrant, they believe that the decisions by the authorities concerning such requests
are arbitrary and irrational. The Governor of the prison explained that often a few weeks prior to the
trial discretion is exercised to open visits to enable the lawyer to prepare his or her cient's case fortriaL.

51. In a recent Court of Appeal decision concerning the issue of closed visits, W)± the Court held that
whether to impose closed visits or not was a matter of prison security to be decided by the prison
authorities, and dismissed the appeal. However, the Special Rapporteur has learned that the
Government has recently announced the recategorization of IRA prisoners in British jails which has
meant that they have been moved out of SSUs. Prison officials informed the Special Rapporteur that
in fact, at the time of his visit, there are only six prisoners in England and Wales that were currently
categorized as exceptional high risk, down from 23 in May 1997. The officials noted that there is a
continuous review of categorization and they are constantly reviewing the policy in general to
maintain the proper balance between the needs of the institution and the needs of individual
prisoners. The Special Rapporteur was informed by the Chief Inspector of Prisons. Sir David
Ramsbottom, at the Home Office in London that closed visits would scon bK discontinu i as he
himself did not feel the need for their continuation.

52. Principle 8 of the Basic Principles on the Role of Law.eri provides that "All arrested, detained or
imprisoned persons shall be provided with adequate oppo vmities, time and facilities to be visited by
and to communicate and consult with a lawyer, without de!ay, interception or censorship and in full
confidentiality. Such consultations may be within sight, bui not within the hearing, of law
enforcement officials." The General Comment of the Humat Rights Committee on Article 14 of the
International Covenant on Civil and Political Rights provides, inter ali

"9. Subparagraph 3 (b) provides that the accused must have adequate time and facilities for the
preparation of his defence and to communicate with counsel of his own choosing. What is "adequate
time" depends on the circumstances of each case, but the facilities must include access to documents
and other evidence which the accused requires to prepare his case, as well as the opportunity to
engage and communicate with counsel ... Lawyers should be able to counsel and to represent their
clients in accordance with their established professional standards and judgement without any
restrictions, influences, pressures or undue interference from any quarter." LW

53. In the view of the Special Rapporteur, in the absence of evidence that solicitors are abusing their
professional responsibilities, the closed visits within the SSUs constitute an undue interference with
the lawyer/client relationship and create unnecessary impediments for adequate trial preparation. At
a minimum, the burden should be upon the prison officials on a case-by-case basis to demonstrate
that the closed visits are an exceptional measure necessary to maintain prison security. In the light of
what the Chief Inspector of Prisons said to the Special Rapporteur, it is expected that closed visits
will be discontinued. [back to the contents



105

Report of the Special Rapporteur on the indep... Page 13 of 24

D. ProRftal for a Lejnl Advice Unit: Indepndent Commissioner for Holdine Centres

54. The Independent Commissioner for Holding Centres (ICHC) was appointed in 1992. His role is
described as "providing fuher public reassurance that terrorist suspects detained in any of the then
holding centres (Castlereagh, Belfast; Strand Road, Londonderry; and Gough Barracks, Armagh)
were fairly treated and that the statutory and administrative safeguards for their treatment were being
property observed and apply". The mandate of the Independent Commissioner does not include
investigation of complaints against police. He may receive complaints. yet such complaints must be
transmitted to the Chief Constable for investigation.

55. In 1994, the independent Commissioner for the Holding Centres proposed the establishment of a
legal advice unit at Holding Centres, which would modify the present legal aid system in Northern
Ireland by granting legal aid only to those detainees arrested under the emergency legislation who
choose a government-appointed solicitor from a unit of lawyers associated with the holding centres.
The Law Society of Northern Ireland would manage and operate the legal advice unit and it would
be funded by the GovemmenLL This proposal came under severe criticism on the grounds, i=
&L that it violated the principle that a defendant has the right to counsel of his or her choice. During
his discussions with the Independent Commissioner, the Special Rapporteur learned that the
Independent Commissioner has withdrawn this proposal. [bak to the cotml

IV. VIDEO AND AUDIO-RECORDING OF POLICE INTERVIEWS

56. The pervasive allegations of harassment and intimidation of lawyers and of the accused himself
during police interrogations in the Holding Centres in Northern Ireland has led many commentators
to call for the installation of video or audio/video recording of interrogations. Interrogations are
currently relayed on a silent television monitor which is monitored by a police officer. However,
there has been no instance in which a disciplinary or criminal charge has been brought against any
police officer as a result of this surveillance, despite many allegations of ill-treatment made by
detainees and despite the numerous cases in which civil damages have been awarded to detainees as
a result of ill-treatment in the Holding Centres. LID

57. In his first annual report, the Independent Commissioner for the Holding Centres, Sir Louis
Blom-Cooper, Q.C., called for the introduction of video- and audio-recording of police interviews.
The detainee or his legal representative would be able to initiate the process of disclosure if the
detainee wishes in any future trial to challenge the admissibility of a statement alleged to have been
extracted from him improperly. LI In his second annual report, the Independent Commissioner
reiterated his call to introduce audio- and video-recording of police interviews, noting the
widespread support for such measures from, among others, the Northern Ireland judiciary and the
European Committee for the Prevention of Torture and Inhuman or Degr 4ing Treatment or
Punishment. LU21

58. In 1995 the then Secretary of State for Northern Ireland, Sir Patrick Mayhew announced that he
would introduce a scheme for "electronic recording" at the Holding Centres, which was incorporated
into the new s.53 of the 1996 version of the EPA. In January 1997 a draft code of practice was issued
on silent video-recording of police interviews at the Holding Centres. Solicitors and
non-governmental organizations have expressed the view that the draft code is deficient in many
respects, particularly since it leaves in the hands of the prosecution the question of whether a video
or any part of it, should be disclosed to the defence.

59. On 16 October 1997 the Northern Ireland Office announced that silent video-recording is to be
installed in Castlereagh Holding Centre and will be eventually installed at Gough Barracks and
Strand Road. During the course of his visit to Castlereagh, the Special Rapporteur was shown the
work in progress to install the necessary equipment. More importantly, the Special Rapporteur was
informed by the authorities that it is the intention of the current Government to amend the legislation
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to include audio- as well as video-recording. The Special Rapponeur welcomes this initiative as an
important step towards enhancing public confidence in the Governmcnts commitment to ensure
accountability. The Special Rapporteur also notes that it is in the interest of the RUC itself as a
meam to defad itself against what they allege to be false allegations.,[back to the m1

V. MURDER OF PATRICK FINUCANE.

60. On 12 February 1989, Patrick Finucane, a solicitor who was well-known for his defence of
individuals detained under Northern Irel and's mergency legislation, was killed by two masked
gunmen who entered his home and shot him 14 times in front of his wife and three chldrn. His
wife, Geraldine Finucane, was also injured when a bullet probably ricocheted ad hit her in the
ankle. The Ulster Freedom Fighters, a Protestant paramilitary organization, immediately claimed
responsibility for the murder, but to date no one has ever been charged for the crime.

61. The murder of Patrick Finucane came less than four weeks after statements were made by
Douglas Hogg.M P, then Parliamentary Under-Secretary of State for the Home Department, ina
Committee stage debate on the Prevention of Terrorism. In the debate, Mr. Hogg stated: "I have to
state as a fact, but with regret, that there are in Northern Ireland a number of solicitors who are
unduly sympathetic to the cause of the IRA." Mr. Hogg failed to provide any evidence to
substantiate this serious allegation, merely stating, "... I state it on the basis of advice that I have
received, guidance that I have been given by people who are dealing with these matters, and I shall
not expand on it further."

62. Prior to his murder, Patrick Finucane also received a number of death threats from RUC officers,
mainly delivered via his clients. One client, Brian Gillen. who received compensation for
ill-treatment he suffered while in detention, has provided testimony that he was told by a RUC
officer following the filing of a habeas corpus petition on his behalf by Finucane that "it would be
better if he [Patrick Finucane) were dead than defending the likes of you," and that they threatened to
give details concerning the solicitor and his client to loyalist paramilitaries. Following his defence of
Gillen, other clients have testified that numerous death threats were made against Finucane by the
RUC. He is also reported to have received threatening phone calls at his home. On 5 January 1989,
five weeks before his death, one of Patrick Finucane's clients alleged that an RUC officer

"... informed me that my solicitor was working for the IRA. and would meet his end also ... He asked
me to give Mr. Finucane a message from him,..He told me to tell him he is a thug in a suit, a person
trying to let on he is doing his job, and that he, like every other fenian [republican] bastard, would
meet his end."

63. Since Patrick Finucane's murder, further information that seriously calls into question whether
there was official collusion has come to light following the arrest and conviction of Brian Nelson for
conspiracy to murder in January 1990. According to the evidence that was presented at his trial,
Nelson. who served as a chief intelligence officer for the Ulster Defence Association (UDA), had
been recruited by military intelligence to provide information on paramilitary activities, including
planned assassinations, which the army would then pass on to the RUC. Nelson did in fact later
participate in the planning of assassinations that were actually carried out, which were the basis for
his conviction. A BBC Panorama documentary that was broadcast on 8 June 1992 revealed that
Nelson had kept a prison diary in which he wrote that he had informed "his handlers" in the military
that Patrick Finucane was being targeted by loyalist paramilitaries as early as December 1988. The
diary also stated that Nelson had provided a photograph of Finucane to a paramilitary assassin a few
days before the murder. Although certain questions have arisen as to the authenticity of the journal,
the information contained in the diary was essentially corroborated by a witness at Nelson's trial.
This witness, referred to only as "Colonel J" to protect his identity, was a senior ranking military
intelligence officer. According to his testimony, Nelson had provided him with UDA materials on a
weekly basis, which included security documents, photo montages and reports "from all sectors of
security forces" which had been leaked to the UDA. More seriously, Colonel J testified that the RUC
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had been informed about the information passed on by Nelson to military intelligence, including the
plann~ asasnations. n this regard, Colonel J noted that planned assassinations had been foiled.
including an att on the life of Mr. Gerry Adams. The RUC however, has denied that any
information obtained by Nelson concerning the planned a of Patrick Finucane had been
pased on to the police. During the mission, the Special Rapporteur was told by Government soumes
that Brian Nelson's information saved about 70 lives.

64. Following the Panorama broadcast the then RUC Chief Constable Hugh Annesley requested
John Stevens, who had conducted an earlier inquiry into charges of collusion which led to the arrest
and conviction of Brian Nelson, to investigate the allegations made in the Panorama programme.
Stevens issued his final report on this second investigation to the Director of Public Prosecutions
(DPP) in January 1995. Unfortunately, neither the report nor its conclusions have ever been made
public and Mr. Stevens has declined to discuss its recommendations on the grounds, presumably,
that he is prohibited from commuting by the Official Secrets AcL On 17 Februay 1995 the DPP
issued a direction of "no prosecutfion" to the Chief Constable. This decision not to prosecute has
come under severe criticism from non-governmental organizations, particularly in light of the fact
that Stevens has publicly stated that he knew "absolutely" who killed Patrick Finucane.(=

65. In a letter dated I September 1996, the Special Rapporteur on situations of extrajudicial
summary or arbitrary executions transmitted a letter to the Government setting forth the following
questions:

(a) Why did the DPP decide not to prosecute Brian Nelson?

(b) Have reports been produced as a result of the investigation carried out? Have these been made
public?

(c) What fiuther steps have been taken?

66. In a letter dated 31 October 1996, the Government provided the following response:

"Nelson Allegions

Following the television broadcast in June 1992 in which Brian Nelson alleged involvement in the
murder of Mr. Finucane, Mr. Stevens (Deputy Chief Constable, Cambridgeshire Constabulary) was
asked to investigate the allegations made which were not covered earlier in his report
Supplementary reports were forwarded to the Director of Public Prosecutions for Northern Ireland,
in April 1994, October 1994 and January 1995. A considerable number of matters were subject of
investigation in the supplementary reports including matters relating to the murder of Mr. Patrick
Finucane. The Director concluded that there was insufficient evidence to warrant prosecution of any
person and accordingly a direction of no prosecution was issued on 17 February 1995.

Availability of Renorts

A summary of Mr. Stevens' initial report was published on 17 May 1990. The supplementary reports
have not been made public.

Other Points

The RUC investigation of the murder of Mr. Finucane is still open and the RUC will look at any new
evidence presented to them in relation to the case."

67. During the course of his mission to Northern Ireland, the Special Rapporteur met with Mrs.
Finucane and other family members, Mr. Peter Madden and Mr. Kevin Winters of Madden &
Finucane and other banisters and solicitors familiar with the case. He also discussed the murder of
Patrick Finucane with the Chief Constable of the RUC, Mr. Ronnie Flanagan, and the Director of
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Public Prosecutions, Mr. Alasdak Fraser, Q.C.
68. In his discussion of the case with the Special Rapponeur, the Director of Public Prosecutions
emphasized that the case was reviewed in a rigorous manner, but there was simply insufficientevidence to bring a prosecution. In this regard, he noted that there is a two-pronged tan in Englandand Northern Ireland iu determining prosecution: (1) Is there a reasonable prospect of obtaining aconviction?; (2) Does the public interest demand prosecution? In this case, he had concluded that thefirst test had not ben met, noting that allegations merely constitute a line of investigation but maynot constitute admissible evidence. He emphasized that the DPP is wholly independent of theGovernment and that it prosecutes cases across the divide, as well as against the RUC and themilitary. At the same time, he acknowledged that his role is necessarily limited owing to the fact thathe does not have investigators. The investigation itself is done by the RUC, or in this case by theStevens inquiry. In this case, he stated confidently that the Office had met its responsibilities. He didnote, however, that each murder case remains open and that he would bring the case forward if there
is further evidence.

69. The Special Rapporteur appreciates that there can be some cases where the person whocommitted the crime may be known, yet there may be insufficient admissible evidence to prove the
case and secure a conviction.

70. Owing to the time constraints, the Special Rapporteur was unable to meet with Mr. John Stevensat the time of the mission, as suggested by the Chief Constable, who felt he was not in a position tocomment upon the particulars of the case. However, in a letter to Mr. Stevens dated 27 November1997, the Special Rapporteur requested a written response to the following questions:

(a) Did the military know that Patrick Finucane was the target of the LIDA? If so, did the military
notify the RUC?
(b) If the military did not notify the RUC, why not? In any event, why did the military not alert
Patrick Finucane and provide adequate protection?

(c) If the military did notify the RUC, why did the RUC not alert Patrick Finucane and provide
security?

(d) Prior to his murder, Patrick Finucane Was subjected to threats and intimidation by RUC officers.
Were these allegations investigated by the RUC?
71. In a letter dated 14 January 1998, Mr. Stevens acknowledged receipt of h. Special Rapportew's
letter dated 27 November 1997. The response states:

"As you will be aware the reports submitted by me are the property of the Secretary of tate forNorthern Ireland and the Chief Constable of the RUC. I am therefore not in a position to releasethese reports or indeed divulge any of the contents. The reports are highly classified and .he authorityof the above persons will be required before information is released."

Mr. Stevens concludes by stating that "[t]he contents of your letter will be discussed with the Clief
Constable of the RUC.

72. Although some pointed out that this was only one of hundreds of unresolved murders, the murderof Patrick Finucane is of a different nature. As a high profile lawyer who had tremendous successrepresenting his clients, both before domestic courts and the European Court of Human Rights, his
murder had a chilling effect on the profession and further undermined public confidence in thejudicial system. Solicitors informed the Special Rapporteur that the murder led them either to giveup criminal practice entirely or to alter the manner in which they handled terrorist related cases.Thus, the defendant's right to counsel was compromised. It was also learnt that several lawyersarmed themselves for self-defence and their houses were equipped with security devices.
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73. Principle 17 of the United Nations Basic Principles on the Role of Lawyers provides, "Where the
security of lawyers is threatened as a result of discharging their functions, they shall be adequately
safeguarded by the authorities." If it is true that Brian Nelson informed military intelligence of the
UDA's intent to murder Patrick Finucane, as Nelson claims in his prison diary and which seems to be
corroborated by the testimony of Colonel J at Nelson's trial, then the Government has violated its
duty to safeguard Patrick Finucane. Further, this omission would constitute a violation of article 6 of
the International Covenant on Civil and Political Rights. The outstanding questions surrounding the
murder of Patrick Finucane demonstrate the need for an independent judicial inquiry. So long as this
murder is unresolved, many in the community will continue to lack confidence in the ability of the
Government to dispense justice in a fair and equitable manner.

74. Though the United Nations Basic Principles on the Role of Lawyers were endorsed by the
General Assembly in the aftermath of this murder, yet the Government's duty to provide adequate
safeguards to protect the security of lawyers in such circumstances must necessarily be implied,
particularly in a country which cradled and nurtured the concept of an independent system ofjustice.
fbwck to the ,ntl

VI. EMERGENCY LEGISLATION AND ORDINARY CRIMINAL LAW

75. Concerns have been expressed to the Special Rapporteur that certain provisions in the emergency
legislation and in the ordinary criminal law impinge on the ability of the judiciary to function
impartially and independently. These provisions include the abrogation of the right to silence, the
lower threshold for admissibility of confession evidence and the absence of a jury. In this regard,
the Special Rapporteur notes that Principle 6 of the Basic Principles on the Independence of the
Judiciary provides that "The pnnciple of the independence of the judiciary entitles and requires the
judiciary to ensure that judicial proceedings are conducted fairly and that the rights of the parties are
respected."

76. The Special Rapporteur wishes to emphasize that he has full confidence in the integrity of the
judiciary in Northern Irelaid and believes that they are in fact applying the law in an impartial
manner. Nevctheiew. the Special Rapporteur has repeatedly emphasized that the judiciary must not
only be independent and impartial, it must be seen to be independent and impartial. The provisions
in question Yive seriously e'oded public confidence in the ability of the judiciary to render its
decision in an indepencient And impartial manner, and therefore, these issues fall within the remit of
the Spex;Sl Rapporteus mandate. [back to the contl

A. Right to remain slent

77. The Criminal Evidence (Northern Ireland) Order 1988 permits a judge to draw adverse
inferences from a detainee's silence in three circumstances: (1) when the defendant bases his or her
defence on a fact that he or she could reasonably have been expected to raise during police
questioning, but did not; f.2U (2) when the accused fails to give the police an explanation for the
presence of a nearby substance, object or mark that could reasonably be believed to have a
connection to a crime; LW and, (3) when a defendant fails to account for his or her whereabouts at
the time a crime was committed. L The Order also allows a negative inference to be drawn if the
defendant fails to answer questions at trial. (2±1 Section 34 of the Criminal Justice and Public Order
Act 1994 extends the same legislation to England and Wales, the relevant provisions of which came
into force on 1 April 1995.

78. A joint study by the non-governmental organization, Committee for the Administration of Justice
(CAJ) and Liberty claims that the extension of the provisions took place with no empirical
assessment of whether the desired results (i.e., increased convictions) and the stated dangers had in
fact resulted from the legislation in Northern Ireland. To the contrary, the study demonstrates that the
statistical evidence indicates no change in conviction rates for serious crime resulting from the
imposition of the order. The study further concludes that the caution given upon arrest is poorly
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understood by suspects; that vulnerable suspects are being pressured to speak; that innumerable
professional conflicts arise for lawyers from the adverse inferences; that the shift in the burden of
proof at trial is real and pronounced; that use of the inference at preliminary inquiry is pushing cases
with insufficient prima facie evidence to trial; and that judges have displayed a lack of caution in
their willingness to read negative inferences into a defendant's silence. W

79. International standards, as well as general principles of criminal law, provide that the burden of
proving guilt rests with the prosecution. The right not to be compelled to incriminate oneself is
outlined in article 14 (3) of the International Covenant on Civil and Political Rights. In its General
Comment 13 on article 14, subparagraph 3 (g) on the Covenant, the Human Rights Committee states
inter alia. "In order to compel the accused to confess or testify against himself frequently methods
which violate these provisions [article 7 and article 10] are used. The law should require that
evidence provided by means of such methods or any other form of compulsion is wholly
unacceptable." While the Human Rights Committee is referring to the use of torture or inhumane
treatment in detention as means of compelling a confession, in the view of the Special Rapponeur
any means used by the State to exert undue influence upon a detainee to compel a confession of guilt
is unacceptable. In the case of Northern Ireland, the inferences that may be drawn under the 1988
Criminal Evidence Order indirectly exert pressure on the detainee to make statements that may
incriminate him, and thus, is a violation of the principle of right to silence set forth in article 14 of
the ICCPR.

80. Other international human rights bodies have issued similar findings. In Murray v. United
Kingdom, the European Court of Human Rights held that the power to draw adverse inferences from
silence, coupled with the deferral of access to counsel in Northern Ireland, constitutes a violation of
the fair trial provisions of article 6 of the European Convention on Human Rights. LM Similarly, in
their comments to the United Kingdom representative during the presentation of the periodic report,
the Human Rights Committee members expressed their concern that the extension of the legislation
to England and Wales diluted the presumption of innocence, violated the prohibition against
testimonial compulsion and negated the right to a fair trial. LO In its comments on the periodic
report the Committee found that the provisions of this legislation violate article 14 of the Covenant
= rback to the contents

B. Admissibility of confession evidence

81. In Northern Ireland confession evidence is admissible in cases scheduled under section 12 of the
Northern Ireland (Emergency Provisions) Act (EPA) unless the accused was subjected "to torture, to
inhuman or degrading treatment, or to any violence or threat of violence (whether or not amounting
to torture), in order to induce [an accused] to make the statement". L2W Further, in Northern Ireland
the accused must present prima facie evidence of the tomure, inhuman or degrading treatment or
violence or threat to violence, while under the Police and Criminal Evidence (NI) Order (PACE)
there is a lower threshhold for the admissibility of such evidence. In Northern Ireland, once the
defendant makes this showing, the burden shifts to the prosecution to show that the confession was
not coerced in the specified manner.

82. Non-governmental organizations have argued that this standard means that physical deprivation
or psychological pressure short of outright violence is permissible. This standard is particularly
troubling in light of the fact that the Human Rights Committee has recommended the closing of
Castlereagh Holding Centre as a "matter of urgency" owing to "unacceptable" conditions of
detention, including tiny cells with no opening to natural light, the absence of exercise areas, lengthy
and frequent interrogations, and persistent allegations of intimidation and harassment during
interrogations. M The provisions under Section 12 of the EPAk also means that nothing prevents the
introduction of involuntary confessions. In the view of the Special Rapporteur, Section 12 may be in
contravention of the principle that one should not be compelled to incriminate oneself and shifts the
burden to prove innocence from the prosecution to the defendant. [back to t contts
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C. Diglock Courts

83. In Northern Ireland the Government has established the so-called Diplock courts in which certain
scheduled offences are tried without a jury by a single judge. LW11 The absence of ajury and the
unique role that judges play in these cases (e.g., the inferences that may be drwn if the accused
remains silent) has altered the manner in which judges are viewed. This has led, as reported to the
Special Rapporteur, a large segment of the population of Northern Ireland to view the administration
of justice in such cases as not being independent and impartial. = In the view of the Special
Rapporteur, restoration of the jury system, which has been a culture within the criminal justice
system in England, would help restore public confidence in the administration ofjustice. (~kth

VII. OTHER ISSUES

A . "O1 .Uggj "in

84. Part IM of the Police Act, allowing for actions "with respect to property and wireless telegraphy",
allows an operation to be authorized if the authorizing officer believes (1) that the action is likely to
be "of substantial value" in the prevention or detection of serious crime, and (2) this cannot
reasonably be achieved by other means. Where an action is likely to result in acquiring knowledge
by any person of matters subject to legal privilege, prior approval by one of the Commissioners is
needed. The Act defines legally privileged matters as communications between a professional legal
adviser and his client, or any person representing his or her client, which are made (1) in connection
with the giving of legal advice to the client; (2) made in contemplation of legal proceedings and the
purposes of such proceedings; and items with or enclosed to such communications. Excluded from
legal privilege are matters which are privileged as to their content, but which are in the possession of
someone who should not have them; and matters held or communications made with the purpose of
furthering a criminal purpose. The decision whether or not a communication is legally privileged is
up to the authorizing officer, but will be reviewed by the Commissioner ex officio upon receipt of
the authorization notification required under Section 96.

85. Non-governmental organizations with whom the Special Rapporteur met during his mission
criticized the provisions of Part [11 of the Police Act empowering law enforcement agencies to
undertake "bugging" operations on the following grounds:

(1) The Police Act is narrowly drafted and deals only with use of listening devices which interfere
with "wireless telegraphy" or use of which necessitates trespass. Thus, devices such as sensitive
microphones, or the bugging of communications in a police or prison cell is wholly outside of any
statutory control. There are no safeguards against misuse of "bugging" devices in such situations;

(2) The Act does not define the additional criteria necessary for authorization of intrusive operations
in which privileged communications are likely to be intercepted, and conditions that may be attached
to such operations;

(3) The Code of Practice should explain the concept of legal privilege in greater detail. For instance,
it fails to clarify a borderline case between a lawyer acting legitimately for a client suspected of a
criminal offence, and the lawyer furthering a criminal purpose;

(4) The Code of Practice fails to clarify the term "legal adviser";

(5) The Code of Practice does not explicitly provide for the destruction of legally privileged material.

86. The Government's contention has been that the lawyers could not be exempted from the
surveillance of premises envisaged under the acL Further, the Government considers that involving a
judge at that stage may be viewed as the judiciary involving itself in the investigatory process



112

Report of the Special Rapportr on the indep... Page 20 of 24

87. While appreciating the Government's contention, yet given the importance of the concept of legal
privilege, which is crucial to the independence of lawyers, the Special Rapporteur views the
provisions of Pt II of the Police Act with grave concern. The Special Rappoiteur draws the
Government's attention to the stict statutory regime in New Zealand pertaining to applications for
the use of listening devices to intercept private communications. In New Zealand, such applications
have to be made to a High Court Judge, who may issue a warrant only if she/he is satisfied that:
(a) to issueawarrant would be in the best ienstsof the administration ofjustice; (b) one of the
specified offences has been or is about to be committed; (c) there are reasonable grounds to believe
that evidence relevant to the investigation of this offence will be obtained through the use of a
listening device; (d) other methods have been tried and failed, or the use of other methods would be
unlikely to lead to the src4essful conclusion of the investigation or would be too dangerous to adopt;
(e) the communications to be inteeted are not likely to be subject to legal or other privilege
(emphasis added). The Special Rapporteur is particularly concerned that under the Police Act for
England and Wales the decision to authorize bugging of legal premises is made by a police officer
who most likely will not have the requisite training to appreciate the concept of legal privilege. In the
view of the Special Rapporteur, such a decision should require prior authorization from a judicial
officer. [bak to f wo l

B. Ineopration of the EuroMnea Convention on Human Rlihts

88. During the course of the Special Rapporteur's mission to the United Kingdom and Northern
Ireland, the Government introduced to Parliament the Human Rights Bill, which will incorporate the
European Convention of Human Rights into United Kingdom law. =3l) The Special Rapporteur
welcomes the introduction of this Bill to Parliament.

VIII. CONCLUSIONS AND RECOMMENDATIONS

89. The Special Rapporteur is quite cognizant of the fact that the ongoing peace talks in Northern
Ireland are at a crucial stage, particularly'in the light of the upsurge in violence over the course of the
past months. It is within this context that the Special Rapporeur makes these conclusions and
recommendations with the conviction that respect for the rule of law and human rights with greater
accountability from all public institutions will enhance the prospects for a peaceful resolution of the
conflict. In this regard, the Special Rapporteur wishes to express his gratitude to the Government of
the United Kingdom and Northern Ireland for inviting him to undertake this mission, which
demonstrates the Government's openness to outside scrutiny and its willingness to listen to the
concerns of the international community.

Concerning the harassment and intimidation of solicitors

90. The Special Rapporteur concludes that the RUC has engaged in activities which constitute
intimidation, hindrance, harassment or improper interference. The Special Rapporteur is particularly
concerned by the fact that the RUC has identified solicitors with their clients or their clients' causes
as a result of discharging their functions.

91. Accordih.gly, the Special Rapporteur recommends that:

(a) The -.athorities, preferably the proposed Police Ombudsman, conduct an independent and
impartial investigation of all threats to legal counsel in Northern Ireland;

(b) Where there is a threat to the physical integrity of a solicitor or barrister, irrespective from whom
the threat emanates, the Government should provide the necessary protection and should vigorously
investigate the threats and bring to justice the guilty party;

(c) Both the Bar Council and the Law Society should be more vocal in their defense of solicitors who
have been subjected to such harassment and intimidation and should enter into a dialogue with the
RUC on how best to address the problem. In this regard, the Special Rapporteur welcomes the steps
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taken by the Law Society to establish a complaints procedure;

(d) Lawyers themselves must lodge formal complaints with the authorities including these
non-professional bodies;

(e) As a matter of urgency, the RUC should organize, in conjunction with the Law Society and the
Bar Council, training seminars for police officers to sensitize them on the important role that defence
lawyers play in the administration of justice.
ConcMrnnna ccess to Ila Mr
92. The Special Rapporteur considers a defendants right to counsel to be of paramount importance to

guarantee his or her right to a fair trial and to protect against potential abuse.

93. Accordingly, the Special Rapporteur recommends that:

(a) The right to immediate access of counsel should be respected, and therefore, Section 14 of the
PTA should be amended to prohibit dcf=al of access;

(b) The right to have a solicitor present during police interrogations should be respected;

(c) The practice of closed visits in England and Wales should be discontinued.

Concerning video and audio-recordina of police interviews

94. As a matter of urgency, the Government should install video and audio-recording equipment in
all holding centres in Northern Ireland. Further, the tapes of such recordings should be available to
counsel upon request. While welcoming the proposed legislation in this regard, the Special
Rapporteur urges speedy implementation of the legislation once passed by Parliament.

Concerning the murder of Patrick Finucane

95. The Government should appoint an independent judicial inquiry to investigate the outsmnding
questions that remain in the case of Patrick Finucane. The Special Rapporteur urges the Goverment
to invoke the provisions of the Commissions of Inquiry Act as it has recently done in the case of the
Bloody Sunday incident.

Concerning the emermencv legislation

(a) The right to silence should be immediately reinstated. Neither judges nor juries should be
permitted to draw adverse inferences at trial from a defendant's failure to respond to police
questioning. Accordingly, the Criminal Evidence (Northern Ireland) Order 1988 should be rescinded;

(b) The permissive EPA standard for admitting at trial confession evidence procured by
psychological pressure, deprivation, or other non-violent forms of coercion should be abolished. The
standard for admitting confession evidence should conform to the Police and Criminal Evidence
(Northern Ireland) Order of 1989 (PACE). In general, the implementation of the ordinary law should
be given priority;

(c) The right to trial by jury should be reinstated, with safeguards put into place to protect the
integrity ofjurors.

Concerning the issue of "bugging"

96. The Special Rapporteur is concerned that Part III of the Police Act, which allows for actions
"with respect to property and wireless telegraphy" is too vague and should be amended to ensure that
privileged communications between an attorney and client are scrupulously respected.
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Concerning the Police Ombudsman

97. While welcoming the Police (Northern Ireland) Bill submitted to Parliament, calling for the
creation of a Police Ombudsman, the Special Rapporteur calls upon the Government to provide the
institution with the necessary human and financial resources to meaningfully carry out its mandate,
which will go a long way towards restoring public confidence in the police complaints procedure.

Concerning the Judiciary

98. The Government shouldd implement training programmes on international human rights standards
and on the jurisprudence of international human rights bodies such as the Human Rights Committee
and the European Court of Human Rights. The latter is particularly timely in light of the
Government's Human Rights Bill calling for the incorporation into British law of the European
Convention on Human Rights. [back to the cot]

NoMei
1. The Standing Advisory Commission on Human Rights (SACHR) is the government-appointed
board which advises the Government on human rights concerns. [bak to the tw]
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seven days without charge. [bick to th text

12. Northern Ireland (Emergency Provisions) Acts: Statistics, Northern Ireland Office, Table 12.
[back to the text

13. See In the Matter of AdVlications by Michael Russell and Othersfor Judicial Review
KERE2222, p. 5. [ba.k to the t]

14. R v. Secetarv of State for the Home Deoatment. ex nate OtDhuibhir and O'Brien. 1997,
unreported, Court of Appeal. [bak to the text]

15. General Comment 13/21 of 12 April 1984 [Procedural Guamtees in Civil and Criminal Trials).

16. Independent Commissioner for Holding Centres, Delayed Choice or Instant Access? Legal
Advice for Detainees in Holding Centres (Belfast: ICHC, November 1994). [back to the text

17. The annual reports of the Independent Commission for Police Complaints from 1988 to 1995
indicate that despite the fact that approximately 400 complaints have been filed against the police
annually arising out of detention under the emergency laws, not a single complaint has been upheld
in the past eight years. [back to the text]

18. First Annual (1993) Report of the Independent Commissioner for Holding Centres, submitted to
the Secretary of State for Northern Ireland, 31 January 1994, pp. 110-111. [back to the text]

19. Second Annual (1994) Report of the Independent Commissioner for the Holding Centres,
submitted to the Secretary of State for Northem Ireland, 31 March 1995. back to the text]

20. Stevens told the Lawyers Committee for Human Rights that he knew "absolutely" who killed
Patrick Finucane, "but was not at liberty to disclose their identity publicly." Lawyers Committee for
Human Rights, At the Crossroads: Human Rights and the Northem Ireland Peace Proem p. 108.
[back to the text

21. Criminal Evidence (Northem Ireland) Order 1988, article 3. [back to the text]

22. Id. article 5. back to th text]

23. Id. article 6. [back to the text

24. Id. article 4. fback to the text

25. Justice and the Committee on the Administration of Justice, Right of Silence Debate: The
Northern Ireland Exerience (1994). [b]ck to & tetj

26. Murray v. United Kingdom. Case 41/1994/488/570 (1996.) [back to the texti

27. HR/CT/424, 21 July 1995. [bck to the text

28. CCPR/C/79/Add.55, pan. 17, 27 July 1995. [back to the text

29. Northern Ireland (Emergency Provisions) Act 1996. section 12 (2)(b). [b(ck to th text]

30. Comments of the Human Rights Committee in Consideration of the Fourth Periodic Report of the
United Kingdom and Northern Ireland, para. 22. The United Nations Committee against Torture has
also expressed concern that interrogations at Castlereagh may breach the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment. See Consideration of Second
Periodic Report of the United Kingdom of Great Britain and Northern Ireland, para. 27. More



116

Report of the Special Rapporteur on the indep... Page 24 of 24

notably, the Independent Commissioner for the Holding Centres, Sir Louis Blom-Cooper, has called
for the immediate closing of Castlereagh stating: "Each day that passes, the Government is in breach
of its obligations to comply with the minimum standards for prisoners". See Fourth Annual Report of
the Independent Commissioner for the Holding Centres (Police Offices) (Belfast: ICHC, 10 March
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in 1971 to review criminal justice in Northern Ireland whose recommendations led directly to the
repeal of the Special Powers Act and the passage of the EPA. [back to the

32. In a report issued by the Criminal Justice Poicy Division of the Northern Ireland Office
concerning a Criminal Justice Conference held from 16-17 October 1997, it is noted that sincee
1992/3 there had been a progressive fall in Catholics' confidence in the fairness of the criminal
justice system. When considering whether both sides of the community were treated fairly in regard
to terrorist and other sectarian crime, Protestant confidence levels were above 80 per cent but almost
half of Catholics believed there was not equal treatment". Report, Northern Ireland Criminal Justice
Conference, 16-17 October 1997, p. 6. [back to the te

33. Rights Brought Home: 7he Human Rights Bill, Presented to Parliament by the Secretary of State
for the Home Department by Command of Her Majesty, October 1997 (CM 3782). [backothejutt]

TQP HOME INSTRI-NIENTS DO(T 'IENT' INDFX SEARCH

o0Copynglt I98
Office of the United Nations High Commissioner for Human Rights

Goeva, Switeriand



117

AMNESTY
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UNITED KINGDOM
UN Report criticizes emergency law practices in
Northern Ireland

Amnesty International %elcomes tSe report b% Param Cumaras%%am. the Lnited Nations (UN)
Special Rapportcur on the independence of judics and iaw% crs. on his fact-finding mission to the
United Kingdom of Grea Britain and Northern Ireland (UK) in October 1997 1 Report on the
mission of the Special Rappoteur go the United Kingdom of Great Bntain and Nonher IreLand. 5
March 1998. E/CN../1998/39/Add.4.J. The report highlighted the lack of safeguards for suspects
arrested under emergency legislation, including rcstnctions on access to legal advice, and made a
number of recommendations aimed at ensuing respect for the rule of law and human rights.
Anmesty International joined other international non-governmental c.-ganizationsl Amnesn.
International. the International Commission of Junists. Human Rigin. Watch. the International
Federation of Human Rights and the Lawyers Committee for Human Rights issued a joint statement on
31 March 1998 on the Special Rapponeur's report (see EUR 43/t)8/98).I in urging the UK Gocrnmcnt
to implement the recommendations of the UN Special Rapportcur on the indpendcnce ofjudges
and la~vcrs (Special Rapporteur).

The continued abrogation of basic human rights in Northern Ireland has pla.-d a central
role in the conflict in Northern Ireland Pre% ious L K Lomrnments ha e hidden behind s4crec% and
ntcrnal inquiries to a~oid being accountable ltir human rights % violations b% its agents in Northern

Ireland. The% hae ignored the recommendations of international treat% bodies as %%ell as some of
their on internal inquiries. The protection of findanental human rights has been seen as
secondary to the maintenance of a high Icwel of curit%

Thc nc% government has an opponunit. to reassert the primacy of the protection of
human rights in Northern Ireland. The incorporation of the European Conention for the
Protection of Human Rights and Fundamental Freedoms (European Conention) into national law
is a first step to%,ards implementing its international obligations The government should move
swiftly to establish a Human Rights Commission. %%hich would d hawe full and effective po%%ers to
strengthen human nghts protection.

Amnesty International welcomes the commitments expressed in recent government
statements to emphasize issues of fairness and justice in Northern Ireland. The organization
believes strongly that the protection of human rights and the strengthening of a human rights
culture are central to a lasting peace. Amnesty International also believes that a lasting peace has
to be built on the basis of full accountability of the security forces for their actions and redress for
the victims of human rights violations.

Given the persistence of human rights % violations perpetrated in Northern Ireland. there is
a particular need for the government to take action on a number of issues. including policing and
emergency legislation provisions. with a vic% to increasing the protection of human rights in
Northern Ireland.

One of the striking features about the human rights situation is the fact that there is less
human rights protection for people in Northern Ireland than in the rest of the UK. The lower

Amnesty Intemaon mal is independent wofilid moments wo uv"-av y for tne release of all prisoner of conscience. far and prompt trials fcr
poIi.l phroners anod an end to tortue and execuAbons iN s funded by icnaton from is members and supporters Wougho the td
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standard in the administration of justice haic resulted it a lack of accountability and impunity.
The go~eminent must take measures to ensure that all la%% and procedures throughout the UK
conform %sIth international standards.

Emergency Legislation

Amnesty International considers that man% pro% visions in the emergency legislation are in breach
of international treaties and standards and urges the go%ernment to ensure that all legislation is in
conformity with such standards.

I. Special interrogation centres

There is no statutory basis for the existence of the special police interrogation centres in Northern
Ireland. which are used for the detention of suspects arrested under emergency legislation - the
most notable being Castlereagh Holding Centre in Belfast The. have been the subject of many
allegations of police ill-treatment and torture since the 1970s. Although the number of complaints
of ill-treatment in the interrogation centres have decreased. in 1995 there were 80 formal
complaints of assault lodged against the interrogating officers out of a total of 191 eases of
complaint and in 1996 there were 26 out of a total of 95 cases In many instances pwIple have
alleged that they %%ere forced into making an inoluntan or untrue confession because of
ill-treatment or under duress. Amnesty International also continued to receive complaints of verbal
and psychological abuse and of threats of violcncc. as %%cll as complaints that detectives made
comments about the suspects' lawyers which amount to harassment and intimidation, including
deaths threats Despite the allegations, there continue to be inadequate safeguards for the
protection of suspects detained in these special centres

Suspects detained in the special interrogation centrcs can bc held for up to seven days
without judicial scrutiny of their detention. The., can be denied access to lawyers for 48 hours and
then for consecutive 48-hour periods up to sccn da' s Interrogations are not audio-recorded and
lawyers arc not allowed to attend interrogations %%ith their clients, Similar interrogation centres do
not exist in the rest of the UK. Suspects arresicd under emergency legislation in Britain are
detained in police stations and are permitted to hate their la%%-crs present during interrogation.

Amnesty International has urged the go ernment to comply with the recommendation of
the UN Human Rights Committee in July 1995 and the Independent Commissioner for the
Holding Ccntres to close down Castlereagh interrogation centre. The government should detain
suspects arrested under emergency legislation in designated police stations I Both of these
recommendations have been repeated by Sir Louis Blom Cooper. the Independent Commissioner for the
Holding Centres. in his fifth annual report released 27 March 1998. He also recommended that detainees
arrested under emergency legislation should be intcr% leaved under erdinar" law regulations.)

2. Access to legal counsel

In order to protect the rights of suspects interrogated under emergency legislation in Northern
Ireland. suspects must be given immediate access to legal advice and permitted to be interrogated
in the presence of their lawyas. The government should guarantee these essential safeguards
immediately. Not only would these measures protect suspects' rights. they would also hamper
police abuse of lawyers. Full legal assistance is additionally necessary because of legislation
which curbs a suspect's right to silence during interrogation and lowers the standard for the

Amnesty International EUR 45/0081998 UNITED KINGDOM UN Report criticizes emergency law practices in Northern irelar 3
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admissibility of confession evidence in court.

The European Court of Human Rights ruled in February 1996 tha, John Murray \%as
wrongfully denied access to a lawyer at Casticreagh interrogation centre in Northern Ireland. The
denial violated his right to a fair hearing under Article 6 of the European Conention. The Court
said that it was "of paramount importance" that John Murray should ha%c bcen gSi'r access to
legal advice as soon as questioning began. because of legislation which curbs a suspect's right of
silence during inter-ation. The European Commission of Human Rights had staled in the sanc
cas:

"Restrictions on an accused's access to his lawyer and the refusal to allow the laycr
to attend during examinations of his client may influence the material position of the
defence at trial, and therefore also the outcome of the proceedings. The Court and the
Commission have accordingly considered that guarantcs of Article 6 [of the
European Conventioni normally extend to an accused the right to assistance and
support by a lawyer throughout the proceedings." I European Commission of Human
Rights report on the .tlurra v UK case. 27 June 1994.1.

The government has still not introduced legislationn in order to comply %%th this judgment.

Recent court judgments have rejected legal challenges to the police's refusal to allow
lawyers to attend intcrvicx s IJudicial r% iews: In Re Begley's Applhcatin. 1996. Re Ru.seli
.4pplicalon. 1996: Re -Flo'.irv. Ippication. 1997: Re: Palmer and Palmer',. Ipphcatiam. 1997 I The
House of Lords stated. "The differential treatment of persons suspected of ha% ing committed
offences under the terrorism pro% isions in Northern Ireland was plainly part of a deliberate
legislative policy. It %as the clearly expressed will of Parliament that persons arrested should not
have the right to ha e a solicitor present during interview." [Rv Chief Coswahl 4.f the, RU (' EY pare
8egleyandR vAlell'lam u. (L iotvr 1997 1

The Special Rapporteur recommended that the right to immediate access to legal counsel
should be respected and that the emergency power of deferral of legal access for 48 hours should
be prohibited. He further stated:

"In the view of the Special Rapporteur, it is desirable to have the presence of an
attorney during police interrogations as an important safeguard to protect the rights of
the accused. The absence of legal counsel gives rise to the potential for abuse,
particularly in a state of emergency where more serious criminal acts are involved. In
the case at hand, the harsh conditions found in the holding centres of Northern Ireland
and the pressure exerted to extract confessions further dictate that the presence of a
solicitor is imperative."
(See Report on the mission of the Special Rapporteur to the UK. para 47.1

3. Other fair trial safeguards

FuWther safeguards should be introduced immediately, including the audio-recording of all
int rogafions. Video-recording facilities are being installed in the interrogation centres, but
without audio-recording as well. verbal abuse of the suspects or their lawyers cannot be detected.
The govamient should also end its derogation of the relevant provisions of the International
Covenant on Civil and Political-Rights (ICCPR) and the European Convention and provide
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prompt judicial scrutiny. of detentions.

Another ital safeguard is the introduction of a system to investigate complaints of police
illreazment which %%ould ensure that allegations are promptly, thoroughly and independently
investigated and that the perpetrators of ill-treatment are brought tojustice. An independent
review of the complaints procedures in Northern Ireland, published in January 1997.
recommended the appointment of a Police Ombudsman. The duty of the Police Ombudsman
would be to investigate complaints against the police by using his or her own staff of inependent
investigators. The government introduced draft legislation, the Police (Northern Ireland) Bill,
which provides for "formal investigation" by the Police Ombudsman of serious complaints against
individual members of the police force. Such a formal investigation involves the Police
Ombudsman appointing an officer of the Ombudsman to conduct the investigation. This officer
has ihe powers of a police officer. The Ombudsman also has the discretion to investigate formally
any other complaint against an individual police officer, or if there is no complaint, the
Ombudsman can formally investigate an incident if s/be believes it is in the public interest.
Amnesty International is concerned that the draft bill does not make any provision for the
Ombudsman to examine complaints about the "direction and control of the police force by the
Chief Constable". There is no provision for the Ombudsman to initiate an investigation into
perceived patterns of abuse. This is especially disturbing, given the various issues highlighted by
Amnesty International over the years which have not been investigated independently and
thoroughly. Such issues include interrogation methods, disputed killings by police officers.
allegations of collusion b% the Ro.al Ulster Constabulary (RUC) with Loyalit paramiita.-
groups, and methods of cro'd control including the firing of plastic bullets

The Special Rapponeur has recommended that the government provide the Police
Ombudsman mith the necessary financial and human resources to enable him/hcr to carry out the
work.

4. Intimidation and harassment of lawyers

The Special Rapporteur visited the UK in October 1997 to investigate allegations he had received
since 1994 of a pattern of police officers making abusive remarks about defence lawyers in
Nortkm Ireland. particularly about laqycrs who represent suspects arrested under emergency
legislation. The Special Rapporteur descnbed the allegations of abuse as ranging from mild forms
of harassment and interference in the solicitor/client relationship, to physical abuse and/or death
threats. In his report he cited examples of the harassment and intimidation of la vyers. including a
recent physical assault of one lawyer. He also focussed on the killing of the lawyer. Patrick
Finucane, in 1989.

The Special Rapporteur stated that he viewed with concern allegations that solicitors
acted on behalf of paramilitaries. He illustrated this concern with the following account of his
discussion %with the Chief Constable of the RUC:

"The Chief Constable alluded to an agenda in wh':h the paramilitary organizations
ensured that detainees remain silent and alleged that solicitors may be involved in
conveying this message to the detaiaes. Further, he stated that there is in fact a
political divide in Northern Ireland and part of the political agenda is to portray the
RUC as part of the unionist tradition. These allegations concerning police intimidation
and harassment of solicitors is part and parcel of this political agenda." I Report on the
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The Special Rapporteur concluded "thait the RL C has engaged in activities which
constitute intimidation [of lawyerl, hindrance. harassment or improper interference" and that
such practices were systematic. He also expressed particular concern that the RUC identifies
lawyers who rep those acs of tcrronst-rclated oticnc-s with their clients or their clients'
causes as a result of discharging their functionsl ke Report on the mission of the Special Rapponeur
to the UK. para. 90.1. He urged the authorities to conduct an irdcpendent and impartial
investigation of all thrats to legl counsel in Northern Ireland. preferably through the proposed
Police Ombudsman.

On 14 January 1998, 33 lawyers from Northern Ircland issued a statement expressing
"grave concern at the failure of the rule of law and the relative immunity froma prosecution of
members of the security forces who have violated basic human rights and contravened national
and intenational laws". Te statement addresses a sencs of issues. including the "intimidation and
abuse of solicitors by police officers via their clients in detention centres. We are all too aware of
this continuing problem, which is one %r face in our daily lives". For the full ext of the lawyers'
statement. see Appendix to this document.J.

The Killing of Parick Finucane

Patrick Finucane, a prominent criminal defence and cim l rights la%%wr. %as killed in 1989 by a
Loyalist armed group, the Ulster Defence AssociatiowLlster Freedom Fighters. Their assertion
that he had been an "IRA member" was rcfutcd b% the police

The killing of Patrick Finucane took place in the context of frequent allegations that
police officers made duats against, or dcrogaton comments about. defence lawyers to detainees
held in special interrogation centres. There was eoidence that Patrick Finucane w s one of several
lawyers being particularly targeted by the security forces in the late 1980s. After his murder,
strong evidence emerged which suggested official collusion by members of military intelligence
with Loyalist paramilitaries in his killing I For details about the killing of Patrick Finucane, see
United Kingdom: Political Killings in Northern Ireland. February 1994. Al Index: EUR 45/01/94.). No
one has been brought to justice to date.

The 33 Northern Ireland lawyers stated in Januar% "We remain particularly concerned at
the circumstances of the murder of our esteemed professional colleague, Pat Finucane. It is simply
unacceptable, that faced with compelling evidence of state involvement in the killing of a defence
lawyer, no action has been taken. Serious allegations of collusion between members of illegal
loyalist organisations and members of the secunty forces have yet to be properly investigated."

Amnesty International supports the Special Rapportcues recomrmdatio that the
government initiate an independent and thorough judicial inquiry into the circumstances of the
killing of Patrick Finucane. Such an inquiry is inextricably linked to the need for a thorough,
independent and wide-ranging inquiry into collusion. Fresh evidence has emerged of collusion
between military intelligence officers and Loyalist paramilitaries in the killing of suspected IRA
members. Reports in the media ( Sunday Telegraph. 29 March 1998.1 revealed that a covert unit of
military intelligence, the Force Research Unit. recruited Loyalist Brian Nelson in 1987 and
infiltrated him into the Ulster Dfence Association (UDA). His role in the UDA was to ensure that
"only h.gitinate targets" (in. IRA members) were killed Files which have been disclosed detail
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accounts of meetings between Brian Nelson and his arm. handlers. and demonstrate the
complicity of the handlers in killings. One account. dated 3 lay 19K8. stated that the Loyalists'
"targeting has developed and is now more professional' The army's records reportedly show that
Brian Nelson was involved in at least 15 murders. 15 attempted murders and 62 conspiracies to
murder. It has previously been alleged that Brian Nelson told his army handlers that Patrick
Finucane was being targeted by the UDA I See U united Kingdom: Political Killings in Nonhern
Ireland. February 1994, Al Index: EUR 45/01194. See also Rcport on the mission of the Special
Rapponeur to the UK. paras. 63-66.1.

5. Diplock Courts

"Diplock Courts wetr established under emergency legislation in 1973 to try serious
offences linked to alleged terrorist activities. These single-judge and juryless courts do not exist in
England, even though people in England arc red for the same offences. There am a number of
people %wo have been convicted in these courts who claim to be vicms of miscarriages of justice
Amnesty International has been concerned that lower standards for the admissibility of confession
evidence, lack of full disclosure by the prosecution to the defence of crucial evidence, and the
curtailment of the right of silence have resulted in unfair tnals. The Special Rapporteur
recommended that the standards in emergency legislation for admitting confession evidence should
be abolished. He further recommended that the "restoraton of the jury" system, which has been a
culture within the criminal justice system in England. would help restore public confidence in the
administration ofjustice" I See Report on the mission of the Spccial Rapponcur to the UK, para. 83 I

6. Other fair trial concerns in the United Kingdom

Anuest, International believes that the histoncall recognized right to remain silent both during
initial police interviews and during trial should be re-instated I See United Kingdom: Fair trial
concerns n .\orthern Ireland: the right of silence. No~cmber 1992. Al Index. EUR 45f02/92. The
organization believes that the current laws which curtail the right of silence violate Article
14(3)(g) of the ICCPR which guarantees the right not to be compelled to testify against oneself or
confess guilt and Article 14(2) which guarantees the presumption of innocence. The Special
Rapporteur recommended that the right to silence should be immediately re-instated.

New legislation, the Criminal Procedure and Incstigations Act 1996, reduces defence
lawyers' access to information, held by the prosecution, about all the potential evidence in a case
and how it was collected. Recent miscarriages of justice. including the Bridgewater Four, the
Guildford Four and the Balymurphy Six, have shown the ,mportance of allowing the defence to
have full disclosure of all the evidence. The lack of full disclosure may violate the intentional
fair trial principle of equality ofanms to both parties in criminal proceedings. The withholding of
information by the prosecution from the defence is contrary. to de UN Guidelines on the Role of
Prosecutors and the UN Basic Principles on the Role of Lawyers.

7. "Closed" visits in England

Amnesty International is concerned that the Special Sccunt. Unis (SSUs), in which "exceptional
escape risk" Category A prisoners I Prison,.rs. on remand or convicted of serious offences, can be categorized
as Category A if their escape is osidaad as highly dangerous to the public or the police or to the semuity of the
state. Category A prisoners are divided into three sub-categones standard nisk. high risk and excepticmal risk (of
escape) I are held, constitute cruel, inhuman or degrading treatment and deny remand prisoners
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their right to a fair tnal in % aolation of the United Kingdom's obligations under international
treaties I For more detailed information. sc neIrued Kingdom: Special .e urtt ,Io %Crul, inhuman
ordegradng treatment. March 1997 (Al Index. EUR 45/06197).1. The SSU is a prison thinn a
prison.

The conditions %%ithin the SSUs hae senously impeded remand pnsoners' nght to a fair
trial, both because they undermine the defendants' mental and physical capacity to prepare their
defence and because they restrct the facilities for the preparation of the pnsoners' defence through
"closed" legal visits. A "closed" visit means that the defendant is separated from the lawyer by a
glass barrier and communication is via a telephone or grill. Lawyers have stated that such legal
visits severely hampered their ability to communicate with their clients and to prepare their clients'
defence in an effective and constructive ay.

The Special Rapporteur found that "m the absence of evidence that solicitors are abusing
their professional responsibilities. the closed visits within the SSUs constitute an undue
interference with the lawyer/client relationship and create unnecessary impediments for adequate
trial preparation" [ See Report on the mission of the Special Rapporteur to the UK. para. 53.1.

Amnesty, International has urged the government to carry out a rei iew of the "secunrt"
measures which have been implemented within the British prison regime. in order to ensure that
such measures do not amount to cruel, inhuman or degrading treatment of prisoners

Amnesty International's reaction to the UK Government's response to the Special
Rapporteur's Report

Param Cumaraswam delivered his report to the UN Commission on Human Rights on I Apnl
1998. The government human rights body in Northern Ireland, the Standing Ad%,isory
Commission on Human RightsI In the statement dated I April 1998. SACHR said "Many of the %ide
range of issues covered Iy the report have prem iously been highlighted as matters of concern.- In
particular. SACHR's long-standing recommendations for increased safeguards for those detained and
prosecuted under emergency legislation."J. and non-governmental organizations all welcomed the
Special Rapporteur's report. The UK delegation to the Commission did not make an oral response
to the Special Rapporteur's report I The Irish delegation to the Commission made an oral statement on
2 April which reiterated the government's concerns about the circumstances of the killing of Patrick
Finucane and reports of intimidation of defence lawyers. The statement thanked the Special Rapporteur
"for his detailed obsenations and his specific recommendations which desene %e-r close attention". 1. In
a written response, which h was circulated at the Commission, the government stated that it would:
introduce audio-recorchng in special interrogation centres; introduce a s, stem of independent
investigations into individual complaints against the police; and initiate training programmes for
the judiciary prior to the incorporation of the European Convention into national law. In addition,
the government %%ill be introducing a proposal for permneamt counter-terronsm legislation which
will address issues of legal access. the lo%cr standard of proof for admissibility of confession
evidence, and others.

The government, however. rejected the Special Rappoteur's call for a judicial inquiry into
the killing of Patrick Finucane. In its statement the government denied that the killing of Patrick
Finucane was "a matter of urgent public importance" and stated that the past internal inquires
had concluded that there was insufficient evidence to warrant the prosecution of any person for
the murder. Amnesty International is concerned that the government rejected the call for a judicial

IAmnesty International EUR 45/006/1998 UNITED KINGDOM UN Report crtcizes emergency law practices in Northern Ireland
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inquiry. The organization believes that the killing of Patrick Finucane raises senous matters of
urgent public importance including the practice by RUC detectives of targeting and threatening
defence lawyers; the ability of tihe icgal profession to carry out its work without t fear of
intimidation or harassment; and serious allegations that there was collusion betmecn military
intelligence agents and a Loyalist paramilitary group in his murder.

The government acknowledged that it was concerned about the Special Rapporteur's
conclusion that the RUC engaged in activities which constitute "intimidation. hindrance,
harassment" of defence lawyers. However, Amnesty International is concerned that rather than
ensuring the implementation of systemic changes recormeded by the Special Rapporteur to
prevent such abuse by its agents, the government limited its undertakings to examining closely the
o nmments, requesting "specific details on which the allegations are made", and looking into "any
new evidence" on individual cases. This response lacks credibility given the documentation
received by the government from human rights organization over tne years of such abuses ( In
particular, detailed documentation has been submitted by British Irish Rights Watch and the Lawyers
Committee for Human Rights. SACHR stated that "on a number of occasions since 1992. SACHR has
urged government to take all reasonable steps to eliminate the circumstances which give rise to
allegations of intimidation of defence taayers'.] and the detailed documentation set out in the Special
Rapporteur's report.

Amnesty International regrets that the government also rejected a number of other
important recommendations by the Special Rapporteur. The government did not agree to introduce
legislation forthwith to allow immediate access to lawyers and for lawycrs to be present at
interrogations in Northern Ireland; and did not agree to re-instate the right to jury tnals in
Northern Ireland. Furthermore, the government refused to end "closed" visits in England. and to
re-instate the right of silence throughout the UK

Amnesty International urges the government to re-consider its initial reaction to the UN
report and to implemnet all of the recommendations of the UN Special Rapporteur on the
independence of judges and lawyers which aim to improve protection of human rights in the
United Kingdom.

Soaune: Aw wjry ,ln:ernono., hInernatio, l Secretanat
I EassomSw HIX 8DJ. London. UniedKindom

Amnesty International EUR 45/006/1998 UNITED KINGDOM UN Report criticizes emergency law practices in Northern Ireland
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Summary of the United Nations Special Rapporteur's Report
on Human Rights in Northern Ireland

In a report presented to the United Nations Human Rights Commission on April
I, 1998, the Special Rapporteur on the Independence of Judges and Lawyers has offered
a persuasive and comprehensive description of serious violations of human rights
occurring in Northern Ireland. The report is based on extensive interviews with defense
lawyers, human rights groups, and senior government officials (including the Chief
Constable of the Royal Ulster Constabulary and the Lord Chief Justice of Northern
Ireland) during a fact-finding trip in October of 1997. What follows is a brief summary
of the Special Rapporteur's report's main findings and recommendations.

The report confirms much of what human rights groups and others have been
saying for some time about the justice system in Northern Ireland. In short, the conduct
of the police toward suspects. detainees, and defense lawyers is frequently atrocious. In
addition, aspects of the legal system, such as limitations on the right to silence, create
structural incentives for human rights abuses and the unfair administration ofjustice.

Intimidation and Harrassment of Lawyers

* The Special Rapporteur found that the Royal Ulster Constabulary ("RUC") has
engaged in a pattern of intimidation and harassment of solicitors who defend
individuals charged with terrorism-related offenses. This conduct ranges from
questioning the integrity of lawyers to issuing death threats against lawyers to their
clients. The Special Rapporteur emphasized that he interviewed numerous lawyers,
all of whom confirmed the existence of this sort of conduct.

* The report recommends that all threats to legal counsel be investigated impartially,
for example through the proposed police ombudsman. The report also recommends
that banisters and solicitors who have been threatened be given government
protection.

The Special Rapporteur criticizes the Northern Ireland Bar Council and Law Society
for not taking a sufficiently active role in defending their members and complaining

--to the authorities about abuses. In order for these organizations to do a better job,
however, the report also states that barristers and solicitors will have to report their
complaints more systematically.

Finally, the Special Rapporteur recommends the establishment of training programs
for RUC officers to help them understand the importance of the role of defense
lawyers in the justice system.
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The Murder of Patrick Finucane

* The Special Rapporteur devotes an entire section of his report to the murder of
Patrick Finucane, a prominent lawyer for individuals detained under Northern
Ireland's emergency legislation. Mr. Finucane was shot 14 times in his home, in
front of his wife and children. Prior to the murder, Mr. Finucane had received death
threats from RUC officers. Since the murder, credible evidence has come to light
suggesting collusion by government officials.

* The report calls for the appointment of an independent body to investigate the
questions surrounding the murder of Mr. Finucane. Specifically, the report urges the
government to invoke the provisions of the Commissions ofInquiry Act as was done
in the case of the Bloody Sunday investigation.

Access to Counsel

* The report indicates that the Prevention of Terrorism Act ("PTA") and the Emergency
Provisions Act ("EPA") provide for the deferral of a detainee's right to see counsel
under certain circumstances. Given the critical importance of access to counsel to
guarantee a fair trial and protect against police abuse, the Special Rapporteur
recommends that the PTA be amended to better guarantee the right to counsel.

# In addition, the report emphasizes the critical importance of the right to have counsel
present during all interrogations. This is particularly important given the importance
of confessions in the prosecution of suspects in Northern Ireland and the history of
police abuse.

* The report also describes the procedure by which certain high risk prisoners are
required to consult with their la~vyers through a screen. The report concludes that this
procedure is an unnecessary infringement on the ability of defense lawyers to prepare
their cases, at least in the absence of evidence of abuse. However, the report notes
that the government has indicated that it will discontinue the practice.

Audio and Video Recording of Police Interviews

* Recording of police interviews has long been a contentious issue in Northern Ireland.
However, the Special Rapporteur recommends, as have human rights groups before
him, that such recordings are an important component of any effort to improve the
human rights situation for detainees. He notes that such recordings would not only
protect detainees against abusive treatment, but would also protect the police against
false accusations of abuse.

* The report welcomes the government's plan to institute such recordings and urges its
speedy implementation.
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Emergency Legislation

# The report strongly criticizes existing limitations on the right to silence in Northern
Ireland. It notes that limitations on this right lead to human rights abuses and do not
necessarily have benefits in terms of increased conviction rates. It calls for the
immediate reinstatement of the right to silence, including a prohibition on judges and
juries drawing adverse inferences at trial from a defendant's failure to respond to
police questions.

* The report unequivocally calls for an end to the "Diplock" juryless court system and
the reinstatement of the right to trial by jury. It states that this would help to restore
public confidence in the justice system.

* Finally, the report criticizes the standards for admitting at trial confessions induced
through psychological pressure and other forms of coercion. The Special Rapporteur
emphasizes that changing these standards is particularly important given the poor
conditions that many detainees are subjected to.

Other Issues

# B gging: The report finds that the law governing bugging is too vague and can be
used to intercept privileged communications between an attorney and client. It calk,
for clarification of this law to protect such communications.

* Police Ombudsman: The Special Rapporteur expresses support for a bill in
Parliament that would create a Police Ombudsman. However, he also calls upon the
British government to provide the institution with the resources it will need to do its
job effectively.

* European Convention of Human Rights: The report commends the British
Government for introducing a bill to incorporate the European Convention of Human
Rights into UK law. However, it suggests implementing training programs on
international human rights standards and jurisprudence for the judiciary to help
incorporate these standards into British law.
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Committee on the Administration of Justice
45-47 Donegan Street, Belfast BTI 2FG

Telephone (01232) 232394 Fax 246706
internatona 44 1232 232394 Fax 246706

A briefing on the Criminal Justice (Terrorism and
Conspiracy) Act 1998

Prepared by the Committee on the Administration of Justice (CAJ) and British
Irish Rights Watch.

The Committee on the Administration of Justice (CAJ) and British Irish Rights Watch are deeply
concerned about the threat to respect for human rights posed by the Criminal Justice (Terrorism and
Conslgiracy) Act 1998 which the British government introduced in the wake of the Omagh atrocity.

It is undoubtedly incumbent upon governments to take steps to protect society from criminal acts
and to bring those responsible to justice in the course of proceedings which meet international
standards of fairness. Measures taken in the immediate wake of atrocities are rarely effective in
achieving this goal. History has shown that they frequently lead to miscarriages of justice and
undermine public confidence in the rule of law.

The Committee on the Administration of Justice (CAJ) and British Irish Rights Watch believe that
the new legislation introduced in the wake of the Omagh atrocity is not only "draconian" but
violates the government's human rights obligations under international law. Furthermore we
believe that the proposals conflict with the soon to be enacted Human Rights Act which will
incorporate the European Convention on Human Rights into British law.

Changes to the right to remain silent, Sections 1 and 2

These provisions essentially involve a relaxation of the rules of evidence to make it easier to obtain
convictions for membership of certain specified proscribed organisations. Section 1 of the Act
provides that in future the word of a police officer of the rank of superintendent or above will be
admissible evidence against a suspect charged with membership of a proscribed organisation. In
addition, if the accused fails to mention either before being charged or on being charged, a fact
which is material to the offence and which s/he could reasonably be expected to mention, then the
court may draw inferences of guilt from the failure. While the Act makes clear that an accused will
not be returned for trial, found to have a case to answer or convicted on the basis of the statement
by the police or the inferences, the clear intention of this legislation is to allow one to corroborate
the other.

CAJ works for a Just and peaceful society in Nothern Ireland where hhuman rights of ol are protected
Webft httpJ ou/vddcofe.colompogeCor-r dn usAtceI



129

We believe that these provisions are contrary to the right to be presumed innocent until proven
guilty beyond a reasonable doubt, as recognised in Articles 14 (2) of the International Covenant on
Civil and Political Rights (ICCPR) and Article 6 (2) of the European Cr- vention for the Protection
of Human Rights and Fundamental Freedoms (European Conventiortj. These provisions also
violate the right not to be compelled to testify against oneself or to confess guilt, as guaranteed by
Article 14 (3) of the ICCPR.

Full respect of the right to silence is so fundamental that only a short time ago 120 states, including
the UK, voted for the establishment of an international criminal court which would guarantee this
right to persons suspected or accused of the worst crimes in the world: genocide, other crimes
against humanity and war crimes. Similarly, the Rules of Procedure and Evidence of the
International Tribunals for the former Yugoslavia and for Rwanda guarantee this fundamental right
to persons suspected or accused of these crimes.

Sections 1 and 2 of the Criminal Justice (Terrorism and Conspiracy) Act unacceptably shift the
burden of proof from the prosecution to the accused and they violate the right not to be compelled
to incriminate oneself. This is unacceptable and could lead to the conviction of innocent persons.

In July 1995. the United Nations Human Rights Committee, (the body of experts which monitors
the implementation of the ICCPR, concluded that "the provisions of the Criminal Justice and Public
Order Act of 1994, whicW-awded the legislation originally applicable in Northern Ireland,
whereby inferences may * drawn from the silence of persons accused of crimes, violates various
provisions in article 14 othe [ItCPRJ, despite the range of safeguards built into the legislation and
the rules enacted thereunder." The Committee recommended that the UK bring its legislation into
conformity with the Covenant."'

Similarly, the European Court of Human Rights in its February 1996 judgment in Murray v. UK
concluded that these provisions, coupled with the restrictions on access to legal advice, violated the
European Convention.

While the Act makes clear that no convictions will arise from it unless the suspect first has the right
to consult with his/her solicitor, the European Court of Human Rights stated that future judgements
on cases involving adverse inferences being drawn from silence would depend on all of the
circumstances of the case, "having particular regard to the situations where inferences may be
drawn from silence, the weight attached to them by the national courts in their assessment of the
evidence and the degree of compulsion inherent in the situation." (Murray v UK 1996)

The aim of this Act is to impose such a degree of compulsion on suspects that they are forced to
answer questions put to them by the police. This could lead to situations where there is a
considerable degree of compulsion on a person detained or charged, where the only evidence
proffered is the suspicion of ibe police, and where the courts will attach significant weight to the
inference drawn from the suspect's silence. In these circumstances we are concerned that the
provisions will violate the ICCPR, the European Convention and the Human Rights Act.

While these provisions relate to membership of proscribed organisations, they are targeted against
only certain proscribed groups. The groups which the Secretary of State has specified as being
susceptible to the Act are the INLA, LVF, "real" IRA and Continuity IRA. Three of these groups
have now declared cease-fires. While of course it is the intention of the framers of the legislaion
that it should not be used against those from the mainstream paramilitary groups who are operating
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cease-fires, its use will be subject to the discretion of the RUC. Given the history of the RUC and
its involvement in widespread and egregious violations of human rights, we are particularly
concerned that this legislation is going to be entrusted to them.

Provisions allowing for the seizure of land, section 4

Section 4 of the Criminal Justice (Terrorism and Conspiracy) Act 1998 allows for the courts in
Northern Ireland to order the seizure of property belonging to an accused person who has been
convicted of membership offences under the Act. Any property or money may be seized if the
court is satisfied that the accused had it in his/her possession or under his/her control at the time of
the offence and it has been used in the furtherance of or in connection with the activities of the
specified organisation or the court believes it may be so used if not forfeited.

While we are concerned at any provisions which introduce a punishment in addition to loss of
liberty for a criminal offence, we also believe that certain safeguards should have been put in place.
Section 4 (5) establishes that the standard of proof in relation to the forfeiture of such property is
civil, that is, on the balance of probabilities. In other words, property can be seized if the courts
feel it more likely than not that it may at some point in the future be used in connection with the
activities of a specified organisation. We believe that this test is much too wide, particularly when
one considers that there is no obligation on the courts to have regard to the impact of a forfeiture
order on other individuals, for instance the children of the accused.

Conspiracy to commit Terrorist Offences Abroad: violations of the rights to freedom
of expression and association, sections 5,6 and 7

The Act also criminalises conspiracy to commit terrorist offences abroad. While we fully support
the need to take measures to prevent atrocities such as those which have recently occurred, such
measures must also be taken within the framework of respect for internationally protected human
rights.

We are concerned that the legislation is drafted in such a manner that it fails to set out a
recognisable criminal offence, with a clear definition of terrorist offences and specification of acts
which would constitute conspiracy. Additionally, we believe that the provisions violate
international law, including solemn treaty commitments of the United Kingdom under Articles 19
and 22 of the International Covenant on Civil and Political Rights and Articles 10 and 11 of the
European Convention on the Protection of Human Rights and Fundamental Freedoms, guaranteeing
rights to freedom of expression and .ssociation.

Although Articles 10 and 11 of the European Convention permit state parties to limit the exercise
of these freedoms when such limitations are prescribed by law and are necessary in a democratic
society in the interests of national security, territorial integrity or public safety, such limitations
must be narrowly construed so that they limit the exercise of these fundamental rights to the
minimum extent necessary and for the shortest time possible. Similar limitations clauses in
Articles 19 and 22 of the International Covenant on Civil and Political Rights must also be
narrowly construed to ensure that the essence of these fundamental rights is not eviscerated in the
name of such nebulous concepts as national security, territorial integrity and public safety.
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CONCLUSION:

The Good Friday Agreement, in its commitment to human rights, recognised that past human rights
abuses have been part of the problem and have exacerbated the conflict. Indeed, the Agreement
looked to the early removal of emergency powers. The Criminal Justice (Terrorism and
Conspiracy) Act is the antithesis of this approach. The governments of the UK and Ireland have
publicly recognised that the intention of those who planted the bomb at Omagh was to undermine
the search for peace and the Agreement. That must not be allowed to happen. A future for all the
people of Ireland, underpinned by the human rights protections of the Agreement and international
standards, is too precious a prize to risk by repeating the mistakes of the past.
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A briefing on the Human Rights and Equality

Provisions of the Northern Ireland Bill 1998

Prepared by the Committee on the Administration of Justice (CAJ)

The Northern Ireland Bill is the draft legislation which the government has published
in order to implement the Good Friday Agreement. It has already passed through the
House of Commons and will be introduced into the Lords in early October. The
Committee on the Administration of Justice (CAJ) believes that there are serious
problems with several aspects of the equality and human rights provisions of the
Northern Ireland Bill as it stands.

This briefing aims to set these reservations out and point to ways in which the Bill
should be improved if it is to conform with the spirit and ethos of the Belfast
Agreement. In brief, the improvements suggested include the following:

The Human Rights Commission

The Good Friday Agreement promised an independent human rights commission for
Northern Ireland. CAJ believe that the legislation should be drafted in such a way as
to ensure that the Commission is sufficiently independent of the Northern Ireland
Office, particularly in terms of its budget, in order to effectively discharge its
functions.

In considering the adequacy of the budget, it will be important that significant tasks,
such as the consultation on a new Bill of Rights, and litigation, are not starved of
adequate funding.

The Human Rights Commission (HRC) should, where it considers that there is
evidence of human rights violations, have the power to take cases in its own name
without having to find an individual victim. The Agreement envisaged this but the Bill
currently makes no provision for it. Additionally in this context, the Bill does not
permit the Commission to assist complainants who wish to commence proceedings
under the anti-discrimination provisions of the Bill. It should do so.

The Human Rights Commission should have the power to carry out investigations
into human rights abuses or patterns of abuse. In order to do this effectively it will
need to be able to discover documents and call witnesses. The Agreement is silent
on this issue but the list of powers for the Commission was not crafted as an

CAJ works for a just and peaceful society in Northern Ireland where the human rights of O are protected
we.se hlpl/'ourworld cornpuserv _onvhmpogeslCormAdmAscel



133

exhaustive one. The Agreement does however say that the new HRC should have
an enhanced role to that currently played by the Standing Advisory Commission on
Human Rights. The power to carry out investigations is essential if this requirement
is to be met. The UN sponsored Paris minimum standards for Human Rights
Commissions dearly stipulate that a HRC should have the power to investigate any
situation involving violation of human rights. If the Bill goes ahead without the power
to investigate human rights violations it will fail to meet minimum international
standards.

The Bill should provide that the new Northern Ireland Assembly would refer all draft
legislation automatically to the Commission, which would then have the discretion to
choose on which pieces of legislation it would comment.

Equality of Opportunity

The Agreement envisaged a clear duty on public authorities to prepare statutory
equality schemes. The Bill does not currently do this. Bodies will only have to
prepare schemes if the Equality Commission requests them to do so. This problem
should be rectified. In order to prevent endless debates about what a scheme should
look like the Bill should lay down the requirements for schemes and in particular for
impact assessments. These should be contained on the face of the Bill and not left
to be dealt with in the form of guidance which will be developed at a later date and, in
all probability, will have less legal effect.

The amalgamation of the existing equality commissions should not take place at this
point in time. The decision to amalgamate is contrary to the views of the vast bulk of
those responding to the recent consultation on this matter, including all of the groups
which experience the inequalities referred to in the legislation. The Agreement stated
that the issue of establishing a new equality commission was subject to the outcome
of public consultation. As it currently stands, the Bill flies in the face of the results of
that consultation process. The issue of amalgamation should be considered by the
new HRC and in the meantime there should be enhanced co-operation between the
existing Commissions, the Fair Employment Commission, the Equal Opportunities
Commission, the Commission on Racial Equality and the Northerr Ireland Disability
Council.

The Bill should be inclusive in its approach to the grounds on which discrimination is
prohibited. At the moment the Bill takes an exclusive approach and only prohibits
discrimination on the grounds of religion and politics. Indeed the failure to include
other categories of discrimination could conflict with the European Convention, which
will soon be part of domestic law. In addition the definition of discrimination in the Bill
should prohibit "indirect" discrimination and protect certain affirmative action
measures.

The Bill needs to be amended to conform to the recent Tinnelly judgement from the
European Court of Human Rights. The Court found that the legislation permitting
Ministers to issue certificates allowing religious or political discrimination on the basis
of national security, without any right to appeal, was contrary to the European
Convention on Human Rights.

September 1998
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OMAGH

Last month I expressed the hope that the aftermath of Drumcree, especially the
deaths of the little Quinn brothers, would be the swansong of those who wanted
to wreck the peace process. That wish was extinguished by the horrific bombing
of Omagh, may all its many victims rest in peace. Nevertheless, the peace
process itself is intact, and may even be stronger as a result of these wicked
attacks. The following factors all bode well for continuing progress towards
peace: the large vote in favour of the peace agreement in the referendum in
both Northern Ireland and the Republic; the high number of supporters voted in
as Assembly members; the universal condemnation of the Real IRA and the
refusal of local communities to shelter them; the Real IRA's announcement of its
suspension of violence and INLA's ceasefire; the propulsion of Sinn Fin further into
the democratic process after Omagh and the partial detachment of the VUP
from the Orange Order in the wake of Drumcree.

NEW EMERGENCY LAWS

How very sad it is, then, that both the British and Irish governments have reacted
to Omagh by bringing in yet more repressive laws. In Britain, evidence from a
senior police officer will be enough to convict someone of membership of a
prescribed organisation, and suspects' silence under police questioning will be
taken as corroborative of that evidence. In Ireland, similar provisions will apply.
Ireland will also be bringing in for the first time a whole tranche of provisions that
mirror those that have been in place in Northern Ireland for many years, including
wider restrictions on the right of silence, extended detention without production
before a court, and the creation of many new offences such as collecting and
withholding information. These measures are a recipe for potential miscarriages
of justice. We have always argued that there was no need for the panoply of
emergency laws in the past, and there is certainly no rational case for bringing in
extra laws at this stage of the peace process. We understand the pressure both
governments are under after such an atrocity, but we are depressed that they
have not learnt from past experience that hasty law making in the wake of such
disasters leads to bad laws and rough justice. Ironically, those accused of
terrorism here in Britain in past years have been convicted by juries (which are still
denied suspects throughout Ireland) on the basis of good police detection and
forensic evidence, rather than special laws. Repressive laws do not deter
terrorists, as the evidence of the past 30 years graphically demonstrates, all they
do it distort the criminal iustice qvctpm nnrl r r'n i mnr+bnr *r %h,-,~41...
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APPRENTICE BOYS' PARADE IN DERRY

The 8h August march - which seems like a decade ago - went off without serious
incident after the Bogside Residents and the Boys reached a historic agreement.
It is to be hoped that next year's marching season will be played to new ground
rules in the light of the progress made this year.

SEAMUS LUDLOW

We have been contacted by the family of Seamus Ludlow, who was murdered
near Dundalk in May 1976. For years it was claimed that he had been murdered
by the IRA as an informer - a dreadful stigma for his family, who never believed it.
New evidence has recently emerged which suggests that in fact he was killed by
up to four UDR soldiers who were also members of the Red Hand Commandos. It
also appears that there may have been a cover-up by both the RUC and the
Garda Siochana in order to protect one of the perpetrators, who may have been
working for military intelligence. We have written to both governments asking
them to open the books on this very murky case.

ELAINE MOORE

Elaine Moore, who was arrested in London last month and charged with being
involved in a dissident republican fire bombing campaign and then held in an all-
male jail, has been freed on bd. Further evidence has emerged that suggests
that she may have been innocently involved with some of the other suspects.

DESMOND UNDOP

Desmond Undop was convicted in Northern Ireland of possession of ammunition
in suspicious circumstances after the RUC raided his brother's home, where he
was staying on holiday with his family. His brother had been manufacturing arms
for use by loyalists. Desmond Lindop, an amatuer gun enthusiast, denied all
knowledge of his broti ier's illegal activities, and has always denied the charges
against him. His is still trying to clear his name. Last year he was devastated when
Durham police charged him with illegal ownership of weapons which formed part
of his private collection. It was clear to us that there was absolutely no merit in
these new charges against him, which appear to have been brought in an
attempt to obscure the unprofessional way English police had handled their side
of the original investigation against him. We are glad to report that earlier this
month the court dismissed all the new charges as an abuse of process.

CRAIGAVON MAGISTRATES' COURT

We have spent some time investigating allegations that three defendants were
assaulted by RUC officers in the precincts of Craigavon Magistrates' Court in
June. We have asked the Lord Chancellor to investigate allegations by the men's
lawyers that the Residential Magistrate refused to intervene when he was
informed that the assault had taken place. We are taking up the assault itself
with the United Nations.
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WELCOME BACK, ERICA

Erica Wald, who spent some time with us as an intern last January. has returned to
London form the USA and has very kindly offered her help with drawing up our
chronology of the human rights aspects of the conflict and peace process. We
are delighted to have her back.

WINTER DESCENDS ON FRANCE

The RIGHTS WATCH office will be closed for the first two weeks in September while I
have my "summer" holiday. Normal service will be resumed on 14" September. I
very much regret that this means I will miss President Clinton's visit to Ireland,
because it means I will not get to see any of our American friends who are
coming with him. I will think of you all on my French beach!

Jane Winter,
27"' August 1998.
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ABOUT British Irish RIGHTS WATCH

E LEGAL STATUS

British Irish RIGHTS WATCH is an independent non-govemrnmental organisation (NGO) that
monitors the human rights dimension of the conflict in Northern Ireland. It is registered
as a not-for-profit company and is a registered charity.

The organisation was formally established in 1992, although those involved in its work
have been so since 1990. Its objects are:

1. the promotion by means of education and research of the proper observance
and maintenance of human rights in Britain and Ireland and elsewhere in the
world with particular reference to the conflict in Northern Ireland;

2. the promotion and dissemination of knowledge, information and
understanding of such human rights by writing, publishing and distributing
articles, reports, books and other documents and assisting in the same, by
arranging and providing lectures and seminars, and by all other means of
providing and exchanging information.

3. to procure the abolition of torture, extra-judicial executions, and arbitrary
arrest, detention and exile.

HISTORY

British Irish RIGHTS WATCH arose out of the concern of a small group of people from
England, Ireland and America, all of them based in London, about the human rights
violations stemming from the conflict in Northern Ireland. Their work began informally in
1990, and consisted originally of organising seminars for lawyers, firstly in London and
then in Belfast and Dublin. Gradually, lawyers and then campaign groups and individuals
whose human rights had been affected began to regard them as a resource. In 1992
they played a key role in organising the Northern Ireland Human Rights Assembly in
London, which attracted 254 written submissions alleging human rights violations arising
from the conflict and over 250 participants. A panel of seven international human rights
experts heard evidence over three days and produced a substantial report, Broken
Covenants, that severely criticised the United Kingdom government for its failure to
protect human rights. This Assembly generated even more demand for the group's



138

services, and in May 1992 British Irish RIGHTS WATCH was formally established as a not-
for-profit company. In 1995 the organisation achieved charitable status.

Until August 1994 Its primary role was to monitor alleged human rights violations arising
from the conflict In Northern Ireland. Since the ceasefires, It has enhanced its activities
to include ensuring that proper respect for human rights is established in Northern Ireland
in the wake of the conflict, with particular emphasis currently on the role of human rights
in the emerging peace process.

British Irish RIGHTS WATCH'S services are available free of charge to everyone, regardless
of their religious or political affiliations or opinions, and we are proud that our services are
requested by individuals and groups on all sides of the community. We take no position
on the eventual constitutional outcome of the peace process and we are entirely
independent of any other organisation, although we work very closely with other domestic
and international NGOs who share our concerns.

Until February 1995 all our work was carried out on a voluntary basis by unpaid
volunteers. At that point, we had raised enough funding to enable us to open an office
and employ a full-time director for one year. With the peace process at such a crucial
moment we did not hesitate, but deployed our existing funding in full and resolved to
raise enough further financial support to enable us to see our task through to its
conclusion.

HOUR IMPACT

For such a small organisation, we have had a considerable impact in the field of human
rights in Northem Ireland. Here are just a few examples of situations where our work has
made a difference.

E INTIMIDATION OF DEFENCE LAWYERS AND THE MURDER OF PATRICK FINUCANE
Since 1990 British Irish RIGHTS WATCH has been investigating allegations of attempts by
police officers to intimidate defence lawyers In Northern Ireland. Defence lawyers' fears
were greatly exacerbated when Belfast lawyer Patrick Finucane was murdered in 1989
by loyalists, apparently acting in collusion with the British security services. After we
highlighted this problem internationally and submitted a series of seven reports to the
United Nations, their Special Rapporteur on Judges and Lawyers made the UN's first
ever official visit to the United Kingdom in 1997. In March 1998 he called for numerous
reforms in the criminal law and a public inquiry into the murder of Patrick Finucane's
murder. We continue to research his death and to monitor lawyers' complaints.

E BLOODY SUNDAY
In 1992 we were approached by the relatives of those who died on Bloody Sunday, 30'
January 1972, when British troops opened fire on unarmed civilians in Derry, the worst
loss of civilian life at tho hands of the security forces in any single incident of the
Troubles. Insult was added to injury when an official public inquiry, headed by the then
Lord Chief Justice, exonerated the army and failed to give a true account of the tragedy.
The relatives had tried unsuccessfully to re-open their case for the past twenty years.
Five years later, in large part as a result of our efforts, the Irish government called upon
the British government to overturn the original inquiry. In January 1998 the British
government announced a new public inquiry into the events of that fateful day. We will
be advising the families and their lawyers throughout the inquiry.

__ -M
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E THE RIGHT TO REMAIN SILENT
British Irish RIGHTS WATCH co-ordinated a joint third party intervention to the European
Court of Human Rights in the first case it considered on rules in Northern Ireland that
allow courts to draw adverse inferences if suspects exercise their right to remain silent
under police questioning or fail to testify in their own defence. The Court ruled that the
defendant, John Murray's right to a fair trial had been violated because he had to decide
whether to remain silent in the absence of any legal advice. This winning point was first
raised by ourselves. We are working on a number of other cases on this question.

E ROISIN MCALISKEY
When Roisin McAliskey was arrested on extradition charges she was in frail health and
was pregnant. Having categorised her as being an exceptionally high escape risk,
despite her condition, the British authorities claimed to have no suitable accommodation
for females of that category, and placed her in a high security all-male jail, where she
was kept in isolation in a filthy cell. British Irish RIGHTS WATCH made an urgent complaint
to the European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, who also received representations from other NGOs. Within
days she was assigned a lower category and moved to a female prison. Her case
concluded when, after representations from ourselves and other NGOs, the British
government refused to extradite her. Recently, another woman, Elaine Moore, was also
detained in an all-male jail. We went into action again, and she has now been release on
bail.

KEY ACTIVITIES

In fulfilment of its charitable objects, British Irish RIGHTS WATCH:

researches alleged human rights violations arising out of the conflict

sends independent observers to trials, inquests and inquiries

U provides consultancy services for lawyers

makes representations to international human rights bodies and organisations
such as the United Nations

U organises seminars for lawyers and others

makes third party interventions in human rights cases and provides expert
testimony

* publishes articles and reports

U organises conferences.

PERSONNEL

British Irish RIGHTS WATCH Is managed by a Management Committee made up of four
women, all of whom give their time and expertise free of charge:

Angela Hickey, from London, who works as an investigator for the Local
Government Ombudsman

Fiona Murphy, from Belfast, who is a solicitor
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Mary McKeone, from Omagh, who is a barrister, and
U Maureen Donnelly, from Dungannon, who is a telecommunications consultant.

The Director is Jane Winter, from London, who is a founder member of British Irish
RIGHTS WATCH, and who has six years' experience of working on the human rights
dimension of the conflict in Northern Ireland. She has previously worked as a researcher
and as an adviser and advocate in the Citizens Advice Bureau service and the law centre
movement.

British Irish RIGHTS WATCH has volunteers based in London, Belfast and Dublin who make
a valuable contribution to its work. It has also benefited from the input of interns from
many parts of the world.

SPONSORS

British Irish RIGHTS WATCH Is fortunate to be sponsored by three leading human rights
lawyers:

U

U

U

Professor Kader Asmal, MP, Minister of Water Affairs and Forestry in the
South African government, is also a professor of human rights law and the
former Chair of the Irish Council for Civil Uberties;

Helena Kennedy QC is a campaigner for women's rights and a distinguished
lawyer who has been involved in many leading civil liberties cases. Baroness
Kennedy has recently been made a member of the House of Lords.

Michael Mansfield QC is a highly successful barrister who has been involved in
remedying many of the notorious Irish miscarriages of justice, including the
cases of the Birmingham Six and the Guildford Four.

FUNDING

British Irish RIGHTS WATCH gratefully acknowledges the financial support ofm the Joseph Rowntree Charitable Trust;
m the John Merck Fund
m the Hilda Mullen Foundation
* the Polden-Puckham Charitable Foundation

m the Catherine Scorer Trust Fund;m the Patrick Finucane Memorial Trust;
m Garden Court Chambers;
m Took's Court Chambers;
m the trade union UNISON; -
m under the auspices of the American Ireland Fund: Bob, Jack

m

and
Jerry Dunfey, Loretta Brennan Glucksman, Dennis Smith, Bill McNally
and John T Sharkey; and

many individual lawyers in Britain, Ireland and America.

DONATIONS ARE ALWAYS WELCOME, ACKNOWLEDGED, AND PUT TO GOOD USE
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British Irish
RIGHTS
WATCH

DELIVERING HUMAN RIGHTS IN NORTHERN
IRELAND

A briefing by the Committee on the Administration of Justice (CAJ) in Belfast and
British Irish RIGHTS WATCH (BIRW) in London on the human rights aspects of the
Northern Ireland peace Agreement

HUMAN RIGHTS AND THE PEACE PROCESS

The Good Friday Agreement and its commitments to human rights promised a new
future for the people of Northern Ireland. Despite the horrific events in the wake of
Drumcree and at Omagh, the Agreement and the peace process are intact and may
even be stronger as a result of these terrible attacks. It was widely recognised that
the intention of those who planted the bomb at Omagh was to undermine the peace
process. In fact their actions have strengthened the resolve of people in Ireland,
north and south, to pursue it. CAJ and BIRW believe that the peace process will
continue to make progress if all those involved recognise the need to build on a solid
foundation of respect for human rights.

Unfortunately, recent developments suggest that not everyone involved in the peace
process fully understands the positive role that human rights can play in helping to
achieve a lasting peace and a just society.

NEW EMERGENCY LAWS

Regrettably, both the British and Irish governments have reacted to the Omagh
bombing by bringing in yet more repressive laws. In Britain, evidence from a senior
police officer will be accepted as evidence that a suspect is a member of a
proscribed organisation, and the suspect's silence under police questioning will be
taken as corroborative of that evidence. A detailed briefing on these provisions is
attached.

In Ireland, similar provisions will apply. Ireland will also be bringing in for the first
time a whole range of provisions that mirror those that have been in place in Northern
Ireland for many years, including wider restrictions on the right of silence, extended
detention without production before a court, and the creation of many new offences
such as collecting and withholding information.

These measures are a recipe for potential miscarriages of justice. We have always
argued that there was no need for the panoply of emergency laws in the past, and
there is certainly no rational case for bringing in extra laws at this stage of the peace
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process. We understand the pressure both governments are under after such an
atrocity, but we are depressed that they have not leamt from past experience that
hasty law making in the wake of such disasters leads to bad laws and rough justice.

HUMAN RIGHTS AND THE NORTHERN IRELAND BILL

The Northern Ireland Bill is meant to give effect to the terms set out in the Agreement
reached on Good Friday. Unfortunately, as drafted the Bill is disappointing in some
key aspects so far as the human rights elements of the Agreement are concerned. In
particular, the proposed Human Rights Commission is insufficiently independent and
does not have all the powers it needs to investigate patterns of human rights abuses
or to litigate in its own right. The Bill also proposes to amalgamate all existing anti-
discrimination bodies despite strong representations to the contrary from the bodies
themselves and, crucially, from those on the sharp end of discrimination, such as
ethnic minorities and people with disabilities.

We are also concerned that the Bill fails to incorporate all the pledges in the
Agreement to give meaningful expression to the vital concept of equality between
communities. The Standing Advisory Commission on Human Rights carried out
widespread public consultation in conducting an in-depth review of fair employment
laws, so the government is well aware of what is needed to lend reality to the
rhetoric, but the Bill falls far short of that aspiration.

Given the crucial role that human rights reforms must play If the Agreement is to be
successful in the long term, if the Bill is passed as it stands it will not deliver the
human rights promises contained in the Agreement We hope that the government
will think again and accept the amendments being put forward in order that this
important opportunity is not lost.

REFORM OF POUCING

A review of policing is currently underway, and both CAJ and BIRW have made
detailed submissions to the review team. We believe that the Royal Ulster
Constabulary (RUC) must change from being a quasi-military police force focussed
on combating paramilitary violence to a police service that is acceptable to all
communities in Northern Ireland and that reflects the composition of the whole of
society, in terms of religion, gender and ethnic origin. This is not simply a downsizing
issue but which one which requires fundamental, imaginative and radical reform.

REFORM OF THE CRIMINAL JUSTICE SYSTEM

We are disappointed that the government has not chosen to appoint an independent
body to overhaul the criminal justice system, but has opted instead for an internal
review with independent assessors. This review will exclude those parts of the
criminal justice system relating to emergency laws, and policing. This means that the
scope for learning important lessons on how not to organise criminal justice, gleaned
from the operations of the Diplock courts and the holding centres such as
Castlereagh, may not be drawn. Although the review will cover some very important
issues, including the appointment of judges and the potential for setting up a
Department of Justice, we fear that divorcing it from other key issues will not
enhance its results.

DEALING WITH THE PAST
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We welcome the new public inquiry into the tragic events of Bloody Sunday, 30 h

January 1972, when British troops opened fire on unarmed civilians in Derry.
However, the government has refused to hold a similar inquiry into the murder of
Belfast solicitor Patrick Finucane, murdered by loyalists in 1989 apparently with the
collusion of members of the security forces. These cases, and others - such as the
murder of Catholic Robert Hamill by a loyalist mob in full view of four RUC officers,
who allegedly failed to intervene - need to be investigated and justice needs to be
done before the peace process can take hold fully and the past can be laid to rest.

ON-GOING HUMAN RIGHTS VIOLATIONS

Meanwhile, despite the atmosphere of reform, with almost all the old emergency laws
still in place and with new ones on the statute books, the conditions that give rise to
human rights violations are still in place. CAJ and BIRW are concerned to find that
new cases continue to arise. In particular we are disturbed by on-going reports of
threats and abuse of defence lawyers by RUC officers and continuing claims that the
Diplock courts are giving rise to miscarriages of justice.

HONOURING THE HUMAN RIGHTS ASPECTS OF THE AGREEMENT

The majority of people in Northern Ireland have clearly expressed their desire for
peace and their will that the Agreement should form the basis of that peace. CAJ
and BIRW do not want to see progress towards peace undermined by a failure to
fully implement the human rights promises contained in the Agreement. Respect of
human rights in Northern Ireland has been woefully absent for the past 30 years.
Getting the human rights aspects of the Agreement right can only enhance the peace
process itself. We hope that Americans who have done so much to support the
peace process until now will add their voices to ours in calling for full and insp ,rational
implementation of the human rights dimensions of the Agreement.

SEPTEMBER 1998
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October 23, 1998

Mr. Chris Patton
Chairman
Independent Commission on Policing for Northern Ireland
Interpoint
20-24 York Street
Belfast BT1SIAQ

Intimidation of defense lawyers In Northern Ireland and the murder of Patrick Finuane

Dear Mr. Chairman:

On Tuesday, September 29, the House Subcommittee on International Operations and
Human Rights met to discuss the findings of the recent report of the Special Rapporteur on the
Independence of Judges and Lawyers, Param Cumaraswamy. He had conducted an investigation
into the harassment and intimidation of defense lawyers in Northern Ireland by the RUC, and
into allegations of state involvement in the murder of the Belfast lawyer, Patrick Finucane.

The Special Rapporteur reported to the House Subcommittee that he had spent some time
in Belfast investigating these allegations, and having done so, he was "saified that themewas
truth in the allegations that lawyers were harassed." In relation to the murder of Patrick
Finucane, he stated that in respect to the surrounding allegations, he-was "convinced that the
were compnlinemasons for ian iguiJ." This, he said, was because of_"qrma fmie evidence
that there could have been security forces collusion"

The report of the Special Rapporteur is of the utmost concern to those of us in Congress
who have been actively supporting the peace process in Northern Ireland. We are most
perturbed that the Special Rapporteur found the allegations of RUC involvement in the murder
of Patrick Finucane to be credible to the point that they warrant a full independent inquiry. In
our view, such an inquiry must be carried out without delay.

All police services play a pivotal role in all societies. In order for them to be effective,
they must enjoy the full confidence of the community in which they serve. The only way that
this will happen in Northern Ireland is if the current problems within the RUC are fully

PwU'1OON KNO W
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Chairman Chris Patton
October 23, 1998
Page 2

addressed. At the very least, the recommendations contained in the report of the Special
Rapporteur must in be implemented. We hope that you agree that to ignore these
recommendations would ensure that serious issues remain unresolved - issues which, in and of
themselves, continue to undermine the confidence of the community in the peace process and the
prospects for a just and lasting settlement.

We thank you for your time and consideration and wish you well in the difficult and
all-important task which lies ahead.

Sincerely,

CHRIS SMITH, M.C.
CHAIRMAN, SUBCOMMITTEE ON
INTERNATIONAL OPERATIONS
AND HUMAN RIGHTS

BENJAMIN A. GILMAN, M.C.
CHAIRMAN, INTERNATIONAL
RELATIONS COMMITTEE

JIS T. WALSH, M.C.

DONALD M. PAYNE, MIC.

/I,

PETER KING, M.C.

MICHAEL P. FORBES, M.C.

VSEPH P. ENNED II M.C.
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RICHARD E. NEAL, M.C.
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MICHAEL PAPPAS, M.C.

RICK LAZIO, M.C.
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M. C.
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INDEPENDENT COMMISSION ON POLICING
67 Tuflon Street
LONDON
SWIP 3QS
Telephone: 0171 210 2625
Fax: 0171 210 2628
E-maiI:poecomm1@belfaLorg.uk

Mr Chris Smith MC
Chairman
Sub-Committee on International Operations

and Human Rights
Congress of the United States
WASHINGTON, DC 20515

FOR NORTHERN IRELAND
3/F Interpoint
20-24 York Street
BELFAST BTI$ IAQ
Telephone: 01232 258848
Fax: 01232 258843
E-mal:pokommb~belfasLorg.uk

I I November 1998

Thank you for your letter of 23 October about policing in Northern Ireland and
for your support for the work of this Commission.

You draw attention to the Cumaraswamy report and I can assure you that the
Commission will be taking account of this and other reports on aspects of policing in
Northern Ireland over the years.

Our aim is to achieve the new beginning for policing that is called for in the
Good Friday Agreement, with policing arrangements that attract widespread
community support.

I have sent a similar letter to Benjamin Gilman and would be grateful if each of

you would pass copies to your Committee colleagues.

.4".4

Chris Patten
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