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REPORT ON THE MISSION OF THE SPECIAL
RAPPORTEUR TO THE UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRE-
LAND

TUESDAY, SEPTEMBER 29, 1998

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTERNATIONAL OPERATIONS,
COMMITTEE ON INTERNATIONAL RELATIONS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:40 a.m., in
room 2172, Rayburn House Office Building, Hon. Christopher H.
Smith (chairman of the Subcommittee) presiding.

Mr. SMITH. (presiding] The Subcommittee will come to order for
this very special meeting, and I want to thank our very, very dis-
tinguished guests for traveling so far to be with us this morning.

e will be joined very shortly, lg' chairman of the full Inter-
national Relations Committee, Ben Gilman. A Member of the Full
Committee, Cass Ballenger, is also here. Throughout the morning
I'm sure many of our other colleagues will be coming by.

Let me just give a brief opening and then I'd like to present our
witnesses and thank our guests for traveling and being here.

The purpose of this meeting is for the House Subcommittee with
primary jurisdiction over international human rights to receive and
review the recent U.N. report on harassment and intimidation of
defense attorneys by police officers of the Royal Ulster Constabu-
lary—the RUC—and other violations of the right to fair trial and
the right to counsel in Northern Ireland.

Prior to today’s public roundtable discussion, this Subcommittee
has held two hearings on the status of human rights in Northern
Ireland and conducted one fact-finding peace mission in Belfast in
August 1997. On March 17 of this year, the full House of Rep-
resentatives passed my bill, H. Con. Res. 152, which, among other
provisions, expressed the sense of Congress that any peace agree-
ment in Northern Ireland must recognize the State’s obligation to
protect human rights in all circumstances.

Since our last meeting, great strides have been made toward a
lasting and just peace in Northern Ireland. In April, representa-
tives of the multi-party peace talks signed the Good Friday Agree-
ment. In May, the people of Northern Ireland and the people of the
Republic of Ireland voted overwhelmin%lg in support of the peace
referendum. And, in June, the people of both the Catholic and the
Protestant communities took part in the election of representatives
to the new 108-member Northern Ireland Assembly.

(1)
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Regrettably, the progress has not been without some setbacks.
For instance, the “marching season” in July was again marked by
violence, including firebombing, which led to the tragic death of
three young brothers, the Quinn boys, in Ballymoney. Ar4, in Au-
gust, the world was stung again by the horrific Omag/ bombing
which took the lives of 28 people and injured many mors.

Because there are extremists on both sides who may continue to
try to undermine the peace process and exploit the emotions and
fears of both communities, it is all the more imperative that the
Northern Ireland bill, the enabling legislation of the Good Friday
Agreement, be predicated on and capable of extending human
rights protections to all people in Northern Ireland. Ensuring a de-
fendant’s right to a fair trial and an unfettered access to appro-
priate counsel is crucial if Northern Ireland is to experience a just
and a lasting peace.

Param Cumaraswamy, the U.N. Special Rapporteur on the inde-
pendence of judges and lawyers, conducted his own fact-findin
mission just less than 1 year ago and released his findings in Apri
of this year. In reading the report, I was struck by the similarities
between his inquiry and those undertaken by the Subcommittee on
International Operations and Human Rights—not only in the list
of government officials and others who are interviewed, but also in
the stated items of concern and the recommencdations for reform.

The Special Rapporteur’s Report finds that the kU” officers have
indeed engaged in “activities which constitute intiraidation, hin-
drance, harassment or improper interference” with criminal de-
fense attorneys. The Rapporteur therefore recommends that the au-
thorities—preferably the new police ombudsman. whose office
would be established by the proposed Northern Ir:land Act—con-
duct an independent investigation of all threats to counsel in
Northern Ireland.

Among other important recommendations, thc report suggests an
independent judicial inquiry into the case of Patrick Finucane, the
defense attorney who was murdered in front of his wife and chil-
dren in 1989, under circumstances suggesting possible collusion by
officers of the RUC. It also recommends reforms in the training of
police officers, protection of the right to have an attorney present
during police interrogation, reinstatement of trial by diury and the
right OFO a criminal defendant to remain silent, and strict safe-
guards against arbitrary wiretapping.

Finally, the Special Rapporteur recognizes the inadequacy of a
complaint system in which the RUC essentially investigates itself,
subject to a supervisory commission that can only make non-bind-
ing recommendations. He notes that “of the 16,375 complaints gen-
erally received by the ICPC through 1994, not one has resulted in
any disciplinary sanction against any RUC officer,” and that during
1996, there were 2,540 cases of which only one resulted in a finding
that an RUC officer was guilty of abuse of authority. The
Rapporteur therefore recommends that the office of the new police
omgudsman be given the necessary human and financial resources
to meaningfully carry out its mandate, which will go a long way to-
:aivard restoring public confidence in the police complaints proce-

ure.
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The response thus far to the Rapporteur’s Report by the British
Government is frankly disappointing. Aside from taking credit for
those areas in which the Rapporteur noted merit or progress, such
as the integrity of judges and the scheduled introduction of video
and audio recording in interrogation rooms, the government's re-
sponse is largely dismissive, both in tone and in substance. For in-
stance, the report ‘points out that an independent judicial inquiry
is justified only “if there is a need to look at a matter of urgent
public importance.” It ineﬁ)licably concludes that “this is not the
case with the murder of Mr. Patrick Finucane” unless "new evi-
dence is brought to light.”

The government does not explain how new evidence will be
brought to light in the absence of an independent inquiry, and
seems not to understand the corrosive effects of not knowing the
truth about whether law enforcement officials were guilty of collu-
sion in murder.

The attitude on the part of the government officials is not an en-
couraging sign to those of us who believe that respect for human
rights is a sine qua non for peace and reconciliation in Northern
Ireland or anywhere else. Nevertheless, there is also reason for
hoFe. The proposed police ombudsman can be a powerful force for
police reform and for the restoration of public confidence, if the
government follows the Rapporteur's recommendations and give
the office sufficient resources.

The recently established Independent Commission for Policing
for Northern Ireland, although its only legal power is the power to
make recommendations, can also be a force for change in the right
direction if it takes to heart the Special Rapporteur’s recommenda-
tions and the detailed submissions of human rights organizations,
such as the Committee for the Administration of Justice and Brit-
ish Irish Rights Watch. Drawing their sustenance from the res-
ervoir of goodwill instilled by the Good Friday Agreement and the
subsequent referenda, these government and non-government insti-
tutions can work together to restore public trust in the legal sys-
tem, largely by helping to shape a system that is, in fact, trust-

worthy.

And),' again, I want to thank our distinguished guests.

I'd like to yield to my good friend, Mr. Ballenger, for any opening
comments he might——

Mr. BALLENGER. I'm here basically for an education. I have not
read the report, have not even been involved one way or the other
s0, I'm here to listen.

Mr. SMITH. I thank my good friend, and when Mr. Gilman does
arrive, we will ask him if he has any opening comments.

I'd like to ask the distinguished Special Rapporteur if he would
begin his comments at this point.

STATEMENT OF PARAM CUMARASWAMY, SPECIAL RAPPOR-
TEUR TO THE UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND

Mr. CUMARASWAMY. Thank you, Mr. Chairman. You have very
succinctly and very admirably summarized my report to such an
extent that I don’t think I have very much left to say. May I, how-
ever, start off, Mr. Chairman, to say this: Since my appointment
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to this mandate in 1994, I have been receiving periodic reports
from concerned international NGO's, in particular, the British Irish
Watch and the Lawyers' Committee for Human Rights on the issue
of intimidation and harassment of defense lawyers in Northern Ire-
land. This issue was the subject of discussion way back in 1992 in
the U.N. Sub-commission on the Prevention of Discrimination and
Protection of Minorities.

Another matter of concern which kept appearing in reports to me
was the allegation of security forces involvement in the murder of
the prominent Belfast lawyer Patrick Finucane.

In February, last year, I sought a mission to the United Kingdom
in Northern Ireland to inquire into these allegations. I also, Mr.
Chairman, took the opportunity to inquire into a few other issues
which were of relevance to the independence and the role of law-
yers in these cases. A very favorable reply, and very promptly too,
was received from the United Kingdom Government. R'iy report fo-
cuses at length on the harassment aad intimidation of defense law-
¥ers by the Royal Ulster Constabulary (RUC), and the Patrick

inucane murder.

I was in Belfast for nearly 10 days. During this period, I listened
to various personalities and it was really a very heavy schedule,
And having studied the materials supplied to me, I was satisfied
that there was truth in the allegations that the defense lawyers
were harassed and intimidated, as described in the various reports
I had received since 1992.

The denial by the RUC of these allegations was largely based on
the fact that it did not receive complaints from these lawyers and
if it did they were not substantiated. Their argument throughout
has been that they didn’t receive specific, written allegations as
such or complaints.

The lawyers concerned, Mr. Chairman, only about 30 among the
1,700 solicitors in Northern Ireland, gave their reasons to me as to
why they gave up submitting their complaints to the RUC. I have
listed the five reasons in the report. These reasons also include as
to why they did not lodge complaints to their own Law Society of
Northern Ireland. The fact remains, Mr. Chairman, that the RUC
was fully aware of these complaints through these international
NGO's, and the domestic NGO's. It failed to take note and allowed
the situation to deteriorate. There was, Mr. Chairman, in my view,
a complete indifference shown by the RUC to the allegations con-
tained in the reports from the NGO’s.

I recall as to a specific question put to the Chief Constable as to
whether he called in this small group of lawyers and inquired from
them, “Why are you sendi\?/i these complaints to the International
NGO’s and other NGO'’s? Why aren’t you sending these complaints
to the RUC?”, he said, no, he didn't find a need to do so. Hence,
I came to the conclusion there was a total indifference by the RUC.

The crisis of confidence on the RUC’s investigative mechanism
was highlighted, Mr. Chairman, in the recommendation of the
Hayes Commission calling for the appointment of an independent

lice ombudsman to investigate complaints against the police.

his recommendation was based on loss of confidence in the RUC’s
internal investigative complaints mechanism. The very figures
which you mentioned, Mr. Chairman, which are in my report,
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clearly show the kind of confidence the people had on the RUC's
investigative mechanism. I have also expressed my concern over
the manner in which the Law Society of Northern Ireland, the gov-
erning body of the solicitors, addressed this issue.

Harassment and intimidation of defense lawyers go to the core
of independence of the legal profession and the administration of
Justice in any civil societg. he Law Society was duty-bound to
rush to the aid of its members in such situations. What greater ob-
jective or interest, Mr. Chairman, can the Law Societ ve than
the protection of the independence of the profession and its individ-
ual members?

've also expressed in my report néy concern that, though the
lawyers had no confidence in the RUC’s investigative mechanism,
yet, they should have, at least for record purposes, submitted their
complaints to the RUC. By failing to do so, they gave the RUC a
defense to say that they never received any specific complaints.

May I pause here, Mr. Chairman? I have, however, in my report
listed a few complaints which really were not given much attention
by the RUC. In this reglard, I welcome the government's proposed
reforms to introduce audio and video recordings of interrogations in
holding centers in Northern Ireland. To my mind, and in my view,
Mr. Chairman, this will go a long way to allay the fears one ma
have in the future as to whether a particular suspect, and throug
that suspect, whether a particular lawyer has been intimidated.

I understand as the situation stands, silent video recording has
already been set in place in the holding centers, though there is
legislation now for audio recording, but that has not been imple-
mented. In my report, I have called upon the government to speed-
ily implement that piece of legislation.

so welcome the legislative proposal currently before Par-
liament, which you have alluded to, Mr. Chairman, for the appoint-
ment of an independent police ombudsman to take over investiga-
tions of complaints against the police. When these reforms are im-
lemented, complaints of harassment and intimidation of defense
awyers would be minimized.

I'm also pleased to note that the Law Society in Northern Ireland
has taken note of my concerns and my recommendations and has
also set in Klace a machinery to pla{ a more proactive role in the
defense of the independence of these lawyers.

On the Patrick Finucane matter, the murder of Patrick Finucane
in February 1989, having gone through the materials given to me,
having studied the transcripts of the notes of evidence in the Brian
Nelson mitigation plea, having studied the particular transcript of
Colonel J’s evidence (whose name was not disclosed) he was the
handler of Brian Nelson, the double agent—and having discussed
this matter with the Director of Public Prosecutions and also the
RUC themselves, I was convinced, Mr. Chairman, that there were
compelling reasons for an independent judicial inquiry.

I accept the reason given to me by the Director of Public Prosecu-
tions that there was insufficient evidence to prosecute anyone for
the murder even if the person who actually committed the murder
was known. I understand, and I have mentioned this in my report,
that even if there was evidence to show that the person actually
carried out the murder, yet it may be that there was no admissible
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and credible evidence for a conviction. I accept that fact. But a
doubt which needs to be cleared is whether there were security
forces collusion in the murder. That is what I was driving at in my
report. I'm not suggesting for a minute, Mr. Chairman, that there
be investigation to ascertain who committed the murder, I'm more
concerned here, and from the materials I've seen, there seems to
be at least prima facie evidence to show that there could be secu-
rity forces collusion. How do we resolve this? The only way to re-
solve this and clear the doubt is to set up a royal commission, and
that is what I've suggested.

When I finalized my report, Mr. Chairman, the ongoing peace
talks in Northern Ireland were at its crucial stage. It was written
in that context and I concluded and made the recommendations, as
I did in my report, with a very strong conviction that the respect
for the rule of law and human rights with greater confidence in
public institutions, showing transparency and accountability, would
enhance the prospects for a lasting peace settlement of the conflict
in Northern Ireland.

I am very pleased that there is in place today the Good Friday
peace settlement, and I'm convinced, Mr. Chairman, sir, if my rec-
ommendations, as set out in this report are implemented, it will
ianllxange the prospects for a lasting peace settlement in Northern
reland.

Thank you, Mr. Chairman.

Mr. SMITH. Thank you, Mr. Cumaraswamy, not only for your ex-
cellent presentation, but for this very exhaustive report which real-
ly should be required reading. It is the ultimate primer, but it's
also thorough. You have gone into areas people have wanted to ig-
nore—especially the RUC, especially the British Government, espe-
cially some of the key players in Northern Ireland. I think it's ex-
tremely important that you look at several loose ends—many of the
cases that were left unresolved—where, as you pointed out, there
was indifference.

I experienced that same sense of bewilderment at “Why are you
so concerned?” when I met with Ronnie Flanagan during my trip
there. I mentioned the Casement Park issue and Sean Kelly’s in-
carceration for life under the bizarre common purpose law and he
said, “I don’t even know what case you're talking about.” I almost
fell off my chair. Of course, he knew and he either had a case of
amnesia or was being complicitous; I don’t know which one it was.
Certainly, he’s not incompetent.

So, with the imprimatur of the world body—and you are the ex-
pert for the U.N. Commission on Human Rights for lawyers, the
Special Rapporteur for the independence of judges and lawyers—
I think you have taken all of these issues and put them in front
not just of the British and Irish, but the whole world, including the
Congress, and said, “T'ake this seriously.” So, we are very much in-
debted to you for this report and for the credibility that you bring,
both personally and by extension, because of the very important po-
sition you occupy. So, thank you for the enormous public service
you have done.

I'd like to ask our other panelists if they would make their pres-
entations, and before I do I'll introduce them, as well.
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Peter Madden is a solicitor with the law firm of Madden and
Finucane in Northern Ireland. He was a law partner of Patrick
Finucane, the Belfast defense attorney, as we all know, who was
murdered in 1989.

Rosemary Nelson has been a solicitor in Northern Ireland for the
past 12 years. She has been subjected to harassment and numerous
threats because of her representation of clients charged with politi-
cally motivated offenses.

And, Paul Mageean is the legal officer for the Committee on the
Administration of Justice, a non-sectarian human rights organiza-
tion, active in Northern Ireland.

Peter, if you could begin.

STATEMENT OF PETER MADDEN, SOLICITOR, MADDEN AND
FINUCANE ASSOCIATES, BELFAST

Mr. MADDEN. Mr. Chairman, I want to thank you for the oppor-
tunity to present testimony in response to Mr. Cumaraswamy's re-
port. I'd like to thank Mr. Cumaraswamy for carrying out his in-
vestigation and preparing and presenting his very full report. 1
know that this is a difficult time for him, and I hope that the un-
happy situation in his own country will be resolved. It is a tribute
to his resolve and his determination and his professionalism in the
cause of the protection of human rights throughout the world that
he is here today.

I particularly thank him for support for the growing call to the
British Government to establish a full public judicial inquiry into
the murder of Pat Finucane.

I want to thank Jane Winter of British Irish Rights Watch for
her painstaking research and for her persistence in pursuing these
issues. Without her persistence and dedication, these issues would
not be before you today.

Although Pat Finucane was murdered by a loyalist death squad,
there is evidence that the British Government and the RUC were
involved in the murder. Prior to Pat Finucane’s murder, the RUC
threatened that he should be assassinated by loyalists. Three
weeks before his murder, February 1989, British Government Min-
ister, Douglas Hogg, stated that there were a number of solicitors
who were unduly sympathetic to the IRA.

Brian Nelson was a British Army agent who was directly in-
volved in the murder. Nelson’s British Army commanders took
their orders from the political masters in the British Government
in London. Pat Finucane's family want to know what is the link be-
tween the RUC death threats, Hogg’s statement—which he refused
to elaborate upon—and the true role of Brian Nelson. They also
wa\ntl to know how he could have been shot with a British Army
pistol.

The problem of threats and verbal abuse by the RUC to lawyers
representing people held in interrogation centers has existed for
many years. It has been well documented. It continues to this day.
The threats to the lawyers cannot be separated from the verbal and
physical abuse of the clients themselves. Mr. Cumaraswamy’s
remit does not extend to the complaints of ill treatment from peo-
ple in custody, but, again, those complaints and medical evidence
over the years have not only been well documented, but hundreds
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of thousands of pounds have been paid in damages to people who
were unlawfully arrested, falsely imprisoned, and assaulted in in-
terrogation centers. And I have represented many of those people.

Pat Finucane's murder is a classic example of collusion between
the British Army, the RUC, and loyalist death squads. That collu-
sion is probably responsible for almost a thousand of those killed
in our conflict.

Threats to lawyers and physical ill treatment of detainees in in-
terrogation centers by the RUC go hand in hand. Other abuses are
again well documented, such as the murder of both adults and chil-
dren with plastic bullets, the implementation of a “shoot-to-kill”
policy, the implementation of a supergrass system to secure convic-
tions in Diplock courts, the harassment and verbal abuse of young
Nationalists in their own streets—all this working in a legislative
perversion of so-called emergency law which has lasted over 25
years. There have been few prosecutions of RUC members or dis-
missals for misconduct.

I have represented thousands of people over the past 20 years,
mainly Nationalists, who have been the victims of the RUC. I've
represented hundreds of people who have been subjected to brutal-
ity and ill treatment in the interrogation centers.

Mr. Chairman, I'd like to refer to the part of paragraph 21 of Mr.
Cumaraswamy’s rg};)rt, if I may, because I think it is an important
part of, and I think it shows, an analogy which I'll refer to in a
moment. If I could just read part of that paragraph—it's paragraph
21 from the report.

Mr. SMITH. Yes. OK. Go ahead.

Mr. MADDEN. And I quote from the report: “The Chief Constable
alluded to an agenda in which the paramilitary organizations en-
sured that detainees remain silent and alleged that solicitors may
be involved in conveying this message to the detainees. Further, he
stated that there is, in fact, a political divide in Northern Ireland
and part of the political agenda is to portray the RUC as part of
the Unionist tradition. These allegations concerning police intimi-
dation and harassment of solicitors is part and parcel of this politi-
cal agenda.” And that's a quote, I think, from the Chief Constable.
And, then he goes on, and I go on to quote the passage from the
report: “The Assistant Chief Constable also admitted that during
the course of an interrogation, an officer may express the view that
the solicitor is providing bad advice to the client and not acting in
his interest, for instance, by advising the client to remain silent.”

That abstract is from the report, Mr. Chairman. We have the ex-
traordinary statement from the Assistant Chief Constable, the sec-
ond in command of the RUC, who thinks that it is perfectly legiti-
mate for the RUC to undermine the lawyers who advise people in -
the interrogation centers. He thinks that it is perfectly legitimate
for a police officer to tell a person under interrogation that his so-
licitor is giving him bad advice by advising him to remain silent.
And it has to be borne in mind that the lawyer is not permitted
to attend the interrogation; and that's a legal principle anroved by
the House of Lords, which is the highest court of appeal in the ju-
risdiction. It has to also be borne in mind that the client is also
probably being subjected, in most cases, to verbal abuse himself in
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the isolated conditions which are designed to frighten and intimi-
date him into making a confession.

There are very few situations where a lawyer would advise some-
one being questioned in those conditions to answer any questions.
In those particular conditions, the best advice is probably to remain
silent, despite what the Assistant Chief Constable thinks. And
apart from that, the person being questioned still has a fundamen-
tal right to remain silent. It's an amazing statement from such a
senior officer, which I think reflects an ignorance of the law, an ig-
norance of human rights, and hostility to the lawyers whose func-
tion is to protect those very rights.

It is not a matter of carrying messages to detainees to remain
silent. It could even amount to professional negligence if a lawyer
advises a client to answer questions in those circumstances. When
you consider that such high-ranking officers see nothing wron
with holding those views, so much so that they're prepared to te
Mr. Cumaraswamy that—and Mr. Cumaraswamy, of all people,
who has been there to conduct inquiry into human rights abuse
and there to conduct an inquiry into the intimidation of defense
lawyers. I think it makes it easier to understand why the threats
continue to this day.

People are still arrested under the Prevention of Terrorism Act.
They’re still not permitted to have their lawyers present to advise
during the questioning and they’re still subjected to threat and
verbal abuse.

If I can refer back to the same paragraph of the r[?ort, para-
graph 21, the statement the Chief Constable of the RUC, he says
that; presumably he means portrayed by the lawyers who are mak-
ing the complaints, as 'I’l)':rt of the Unionist tradition, as part of
some political agenda. This statement is puzzling. The RUC is 95
percent Unionist. Its members are drawn from the Unionist com-
munity. Nationalists represent somewhere between 40 to 45 per-
cent of the porulation in the north of Ireland. I don't think it is

art of any political agenda to portray the RUC as being Unionist.
hey are Unionist and that is a fact.

1 this raises questions about the whole nature and future of po-
licing in the north of Ireland. It has particular significance to the
new policing commission set up by the Good Friday Agreement
under the chairmanship of Chris Patton.

We are now in a time of relative peace in the north. We are on
the verge of great change. It is a time of great hope for the future.
But unless there is fundamental change, it'll be difficult to main-
tain that peace.

The people in the north of Ireland have been promised, in the
Good Friday Agreement, a truly historic opportunity for a new be-

inning. A new beginninﬁ means new institutions. Just as there
Elas to be a new approach to the administration of justice, to the
judiciary, and to inclusion of Nationalists in government, there
must be a new police service.

The RUC personnel who have been involved in the sort of abuses
to which I have referred are still in the RUC. The RUC people who

out threats and verbal abuse today are obviously still there.
The RUC men who threatened Pat Finucane with death are prob-

ably still there.
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The new policing commission, headed by Chris Patton, must un-
derstand that unless there is major change in policing, unless a
new police service is established, which is representative of and ac-
countable to the community that it services, unless immediate
steps are taken to introduce recruitment and training programs to
ensure that the membership of a new police service quickly reaches
the required number of Nationalist members, it will be very dif-
ficult to achieve lasting peace. And mere cosmetic change will not
be enough. There is no other wa{ around it.

A new police service must include in its personnel between 40 to
45 percent Nationalists to reflect the proportion of Nationalists in
the population, and that must be achieved quickly. Those members
of the RUC who are currently guilty of human rights abuses must
be brought to justice. Any delay will be seen as a refusal to imple-
ment the necessary change.

I cannot emphasize enough how important policing is in the new
situation. I cannot emphasize how much the RUC is not accepted
by Nationalists.

What has occurred in the past in the north of Ireland is the
dominance of one community over the other, the dominance of
Unionists over Nationalists and the exclusion of Nationalists from
government. Nationalists who now make up between 40 to 45 per-
cent of the population are not a minority. The RUC is Unionist be-
cause its members come from the Unionist community. One com-
munity’s police force cannot dominate the other community. A new
police service must serve all the people of the north of Ireland, and
such a new police service must have the support of all the people.

Pat Finucane was murdered because he sought to protect the
rights of Nationalists in a Unionist-dominated state. That domina-
tion has been supported and secured by the British Government.
The British Government will have to take responsibility for ensur-
ing that the terms of the Good Friday Agreement are implemented.

n order to achieve lasting peace and stability—and it is very
possible to do so—both the British and the Irish Government must
carry out the promises made to the people of Ireland and they must
fulfill the commitment to the principles of partnership, equality,
and mutual respect and to the protection of civil, political, social,
economic, and cultural rights in their respective jurisdictions.

Thank you, Mr. Chairman.
dnEIihe prepared statement of Mr. Madden appears in the appen-

Mr. SMITH. Thank you very much, Mr. Madden.

Mr. Gilman.

Chairman GILMAN. Thank you very much. I regret that I had a
prior appointment and have been delayed in coming to our meet-
ing. Chairman Smith, I want to thank you for arranging today’s
important session. )

Northern Ireland, of course, and the abuse of human rights in
the north has long been a matter of great concern to many of us
in the Congress, and especially to our Committee on International
Relations. We thank Chairman Smith for focusing attention on the
problems once again. )

We're pleased to be able to regort as a result of the Good Friday
accord, that the people of Northern Ireland are today the closest
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they've ever been to permanent peace and reconciliation, and we're
proud that our nation has played a very important role in contrib-
uting to this new future.

Over the years, we've directed our efforts to obtaining equality
for both traditions since without this there could he no confidence,
and the hope that we now see on display in Northern Ireland
which is something that we value.

Our role and interest in the north, of course, is far from over. We
have to continue to expose any human rights abuses, and that's
why the U.N. report today and your comments are particularly im-
portant. We have to continue to seek fundamental change when
any abuse of human rights does occur. That applies to every coun-
try around the world. The U.N. Special Rapporteur's Report about
harassment and intimidation of defense attorneys is an important
and timely anal{ysis. This has been described by many as probably
the most critical report ever rendered on abuse of human rights in
Northern Ireland, and we're pleased that it's been brought to light
of recent date.

The undermining of the rule of law and the respect for human
rights in Northern Ireland could no doubt contribute to the even-
tual collapse of the peace accord—something none of us want to see
occur. The U.N. report’s conclusion on activities directed against
defense counsel are particularly troubling, and I quote, “The RUC
is engaged in activities which constitute intimidation, hindrance,
harassment, or improper interference. The Special Rapporteur is
Farticularly concerned by the fact that the RUC has identified so-
icitors with their clients or the clients’ causes as a result of dis-
charging their functions.”

The fresh start, I think, in Northern Ireland under the Good Fri-
day accord, must bring an end to these traces of the past. Inequal-
itfy and any undermining of fundamental rights must not be part
of the future of the north. We need real change on the ground.
Many independent bodies have also expressed concern similar to
the U.N.’s findings on the abuse of defense counsel. These include
the ABA, the New York Lawyers’ Committee for Human Rights,
and the British Irish Rights Watch.

So, we welcome, Mr. Chairman, this inquiry today. We'’re par-
ticularly grateful to the U.N. Special Rapporteur for bringing to
light the serious problems in the north and in parts of their system
oig justice. I look forward to hearing the witnesses’ recommenda-
tions today and I regret I missed the early part, but I'll catch up
by reading some of the materials.

This report highlights the need for change and we're pleased that
our International Relations Committee, early next year, will be
conducting Full Committee hearings on the root causes of these
problems at the RUC. The need for an acceptable policing body in
the north of Ireland could not be clearer. So, thank you, Mr. Chair-
man, for the opportunity of participating with you in this hearing.

Mr. SMITH. Thank you very much, Chairman Gilman, and, as ev-
eryone knows, you have been a leader on behalf of human rights
in Northern Ireland throughout the entirety of your career. So,
we're all very much indebted to that as well.

I'd like to ask Ms. Rosemary Nelson if she would proceed at this

point.
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STATEMENT OF ROSEMARY NELSON, SOLICITOR, COMMITTEE
ON THE ADMINISTRATION OF JUSTICE, BELFAST

Ms. NELSON. Thank you, Mr. Chairman. I have been a solicitor
in private practice in the north of Ireland for the past 12 years. My
practice includes a mixture of several areas of law, including crime,
matrimonial, and personal injury cases. My clients are and always
have been drawn from both sides of the community.

For the past 10 years, I have been representing suspects de-
tained for questioning about politically motivated offenses. All of
these clients have been arrested under emergency laws and held in
specially designed holding centers. There are three such centers
across Northern Ireland.

Since I began to represent such clients, and especially since I be-
came involved in a very high-profile murder case, I have begun to
experience some difficulties with the RUC.

hairman GILMAN. Ms. Nelson, could I interrurt i/ou? Could you
Eut the mike a little closer so they could hear a little better in the
ack of the room?

Ms. NELSON. Certainly—sorry.

These difficulties have involved RUC officers questioning my pro-
fessional integrity, making allegations that I am a member of a
paramilitary group and, at their most serious, making threats
against my personal safety, including death threats. All of these
threats have been made to my clients in my absence because law-
yers in Northern Ireland are routinely and always excluded from
interviews with clients in the holding centers.

This behavior on the part of RUC officers has worsened over the
past 3 years and, most particularly, since I began to represent the
residents of the Garvaghy Road area in Portadone. These people
objected to an Orange Order march passing through their area
from the Drumcree Church. Last year I was present on the
Garvaghy Road when the parade was forced through. I had been
present on the road for a number of days because I had instruc-
tions from my clients to apply for emergency judicial review of any
decision allowing the paraci)e to pass through this area. When the
police began to move into the area in force, in the early hours of
July 5, 1997, I approached police lines, identified myself as the
lawyer representing the residents. I asked to speak to the officer
in charge. At that point I was physically assaulted by a number of
RUC officers and subjected to sectarian verbal abuse. I sustained
bruising on my arm and shoulder. The officers responsible were not
wearing any identification numbers, and when I asked for their
names, I was told to “Fuck off.” I complained about the assault and
z}a{%x(s)e, but to date there's been no satisfactory response from the

Since then my clients have reported a number of incidents—one
of being abused by police officers, including several death threats
against myself or my family. I have three young children at home
and, obviously, that's cause for some great concern. I've also re-
ceived threatening letters and telephone calls. And although I've
tried to ignore these threats, inevitably, I have to take account of
the possible consequences to my family and also for the staff that
I have in the office.
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No lawyer in Northern Ireland can forget what happened to Pat
Finucane, nor can they dismiss it from their minds. The allegations
of official collusion into his murder are particularly disturbing and
can only be resolved by an independent inquiry into his murder, as
has been recommende bi this Special Rapporteur.

I would be grateful if the Subcommittee could do all in its power
to bring about such an inquiry, by communicating to the United
Kingdom Government its belief that an inquiry in this case would,
in fact, be a boost to the peace process as it has been in the Bloody
Sunday case.

I have also complained about these threats, again, without any
satisfactory response from the RUC itself. Although complaints
against the RUC are supervised by the Independent Commission
for Police Complaints, the complaints themselves are investigated
by RUC officers. Recently, a senior police officer from England has
been called in to investigate my complaints in view of the RUC's
%%)arent inability to handle any complaints or mine impartially.

is English officer is interviewin% witnesses himself and has de-
cided not to rely on any assistance from me or the RUC.

I believe that one of the reasons that the RUC officers have been
able to indulge in such systematic abuse against me and other de-
fense lawyers is that the conditions under which they operate allow
them to interview clients detained under emergenci law despite
any scrutiny. My access to my clients can be, and has been, de-
ferred for up to 48 hours. I'm never allowed to be present when the
clients are being interviewed. Interviews are now subject to silent
video recording, but are not yet being audio recorded, although this
is due to be introduced. We are not sure when.

The U.N. Special Rapporteur has made a number of rec-
ommendations which would remedy the situation, but which to
date have not been implemented. And, again, I would be grateful
if the Subcommittee would lend a support to what he proposes.

Another reason why RUC officers abuse me in this way is be-
cause they are unable to identify me as a professional lawyer and
distinguish me from the alleged crimes and causes of my clients.
This tendency to identify me with my clients has led to accusations
by RUC officers that I have been involved in parliamentary activity
and I deeply and bitterly resent this. The Special Rapporteur has
recommended that RUC officers be sensitized to important roles
played by defense lawyers in the criminal justice system. To date,
this recommendation has not been implemented, anu again, 1
would be grateful if this Subcommittee would ask the United King-
dom Government what steps they intend to take to act on this rec-
ommendation.

Like many others, I was pleased to see the human rights provi-
sions included in the recently signed agreement, and in particular,
I was pleased that the agreement looked to the early removal of
emergency provisions legislation, which has been in place in some
shape or form since the inception of the state. The existence of this
legislation has seriously undermined public confidence in the rule
of law and has led to numerous miscarriages of justice, some of
which have involved my clients. I was very disa %ﬁnted when in
the wake of the horrific Omagh bombing new and Draconian legis-
lation was introduced which further crodes suspects’ due process



14

rights. For example, this legislation provides for the opinion of a
senior RUC officer if someone is a member for prescribed organiza-
tion to be accepted as evidence by the courts. I and many of my
colleagues fear that if these laws are used, they can only lead to
further miscarriages of justice.

Although this legislation has already been passed, I hope that
the Subcommittee will express its concern to the British Govern-
ment that it will not be used. I believe that my role as a lawyer
and defending the rights of m{ clients is vital. The test of a new
society in Northern Ireland will be the extent to which it can recog-
nize and respect our role and enable me to discharge without prop-
er interference. And I look forward to that day.

In conclusion, I would like to thank Chairman Smith and this
honorable Subcommittee for its continuing interest in these impor-
tant matters for the future of my country.

(The prepared statement of Ms. Nelson appears in the appendix.)

Mr. SMITH. Ms. Nelson, thank ‘you very much and I'd like to ask
our final witness, Mr. Mageean, if he would begin.

STATEMENT OF PAUL MAGEEAN, COMMITTEE ON THE
ADMINISTRATION OF JUSTICE, BELFAST

Mr. MAGEEAN. Thank you, Chairman, and I would like to thank
you for the invitation to testify here today.

The Committee on the Administration of Justice, or CAJ, is an
independent human rishts organization which draws its member-
ship from across the different communities in Northern Ireland.
CAJ works on behalf of people from all sections of the community
and takes no position on the constitutional status of Northern Ire-
land. We were recently awarded the Council of Europe Human
Rights prize in recognition of our eiforts to place human rights at
the heart of the peace process.

It is on these continuing efforts that mfr comments will mainly
focus, but before turning to these issues, I want to refer briefly to
the comments made by Rosemary Nelson and Peter Madden. CAJ
is profoundly concerned of the continued problems experienced by
the small group of highly dedicated and courageous defense law-
));ers who act for suspects detained under the emergency laws. This

as been an ongoing problem throughout the conflict, but particu-
larly since the mid-1980's. The attention it is now receiving is due
to the work of the Special Rapporteur on the Independence of
Judges and lawyers, and the efforts of a number of NGO’s, includ-
ing, in particular, the Lawyers Committee for Human Rights and
British-Irish Rights Watch.

We would urge the Committee to take whatever action it can to
ensure that the United Kingdom Government comply with the rec-
ommendations from the U.N. Special Rapporteur, Mr. Param
Cumaraswamy. Members had the opportunity to listen to Mr.
Cumaraswamy earlier, and I would request that the contents of his
report on these matters be entered into the record.

r. SMITH. They will be.

[The report referred to appears in the appendix.]

Mr. MAGEEAN. Thank you.

CAJ, like many others, welcomes the Good Friday Agreement
and its commitments to the protection of the human rights of all.
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The agreement stated and I quote, “The tragedies of the past have
left a deep and profoundly regrettable legacy of suffering. We must
never for%et those who have died, or have been injured, or their
families, but we can best honor them through a fresh start in
which we firmly dedicate ourselves to the achievement of reconcili-
ation, tolerance, mutual trust, and to the protection and vindication
of the human rights of all.”

CAJ endorses these sentiments entirely. We have consistently
maintained that human rights issues were at the heart of the con-
flict and that the protection of human rights must be central to
building a lasting peace. In this context, it is very welcome that
human rights commitments have been given institutional form as
an intrinsic element of the Agreement. This was then ratified by
the vast majority of the people on the island of Ireland. The lan-
guage of human rights has moved from the margins to the main-
stream. However, while it is right to celebrate how far we have
come, we have not yet reached our destination.

Now the path for all of us is to turn rhetoric into reality. This
is particularly true of the new human rights structures estaglished
under the Agreement. These include a new human rights commis-
sion, a review of the criminal justice system, new arrangements to
promote equality and the Commission on Policing.

The Commission on Policing has the crucial task, as President
Clinton said on his recent visit to Belfast, of adapting the police
service “so that it earns the confidence, respect, and support of all
the people.”

The extent of that task has been illustrated for the Committee
by the testimony of Rosemary Nelson and Peter Madden. A key
starting point for the work of the commission will obviously be the
implementation of the recommendations of the Special Rapporteur
to ensure that in future defense lawyers can discharge their profes-
sional duty to their clients without fear of interference from the po-
lice, a key component of any normal, democratic society.

It is crucial that the will for change and lasting peace is given
full expression in the institutions yet to be established. It is the
task of civil servants to deliver on commitments made. It is not ac-
ceptable that they should in any way obstruct or dilute those com-
mitments. It is equally the responsibility of ministers and politi-
cians to ensure that those commitments are honored. If we take,
for example, the proposed Human Rights Commission, the current
legislative proposals fall far short of that goal. Such a commission
needs to be fully independent. It needs to be able to take cases of
its own volition, and most importantly, it must be able to under-
take investigations into alleged violations of human rights. The
current proposals should, therefore, be amended to ensure a genu-
inely independent commission adequately equipped with the above
powen:,1 to act as guarantor for the rights of everyone in Northern
Ireland.

We are similarly concerned that the proposals on equality fail to
measure up fully to the commitments made in the agreement. It
is essentiar that the bill specifies in the clearest terms the exact
nature of the mechanisms to implement the equality provisions
made in the Agreement. Furthermore, the bill should ensure as en-
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visaged in the ment that discrimination is outlawed on all
grounds, not simply those of religious or political opinion.

We would like to inform the Committee that the upper chamber
of the United Kingdom Parliament, the House of Lords, will be de-
bating these legislative proposals on human rights and equality
during October, and I would request that a critique of the current
grﬁosals, together with a full set of pro(fosed amendments which

has compiled, be placed on the record.

Mra SMITH. Without objection, it will be made a part of the
record.

[The information referred to appears in the appendix.}]

Mr. MAGEEAN. Thank you.

We believe interventions by the Committee to urge that the legis-
lation fully comply with the spirit of the Agreement may well assist
in strengthening the legislative proposals on human rights and
equality, and we would be grateful for whatever assistance the
Committee can give in this regard.

We believe that the continued support and attention of the inter-
national community, and particularly the United States, will be
key to ensuring that all of the human rights commitments con-
tained in the agreement are implemented in full. In this context,
we are particularlé %rateful to Chairman Smith and to the other
Members of the Subcommittee for their continuing interest in
human rights in Northern Ireland. We are also grateful for the con-
tinuing work of our colleagues in the international human rights
groups, particularly, Human Rights Watch, the Lawyers Commit-
tee for Human Rights, and Amnesty International.

While the Agreement offers the hope of a bright future, it is also
clear that it is all too easy to repeat the mistakes of the past. This
was clearly demonstrated in the wake of the horrific Omagh bomb-
ing. The government recognized that the intention of those who
planted the bomb had been to undermine the Agreement. However,
rather than heeding the need acknowledged in the Agreement to
move away from emergency legislation, the government chose in-
stead to introduce, perhaps, the most draconian legislation that we
have seen in the last 30 years. We would like to place on the record
a briefing on this legislation compiled by ourselves and by British-
Irish Rights Watch.

[The briefing referred to appears in the appendix.]

Mr. MAGEEAN. Similar legislation has in the past not simply
failed to resolve the conflict, but has actually fueled it by under-
mining respect for the rule of law. We cannot allow our society to
be dragged back into the tragedy from which we are beginning to
emerge. A future for all of the people of Ireland underpinned by the
human rights protection of the agreement is too én'ecious a prize to
risk by repeating the mistakes of the past. In so doing, we are play-
ing into the hands of all those who would seek to wreck the agree-
ment.

The task now for all of us is to secure that future and the best
way that we can do it is, as President Clinton said, and I quote,
“to build a more just society where human rights are birthrights
and where every citizen receives equal protection and equal treat-
ment under the law.” These must be the benchmarks of the new
Northern Ireland.
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Thank you very much.
di:[(Tihe prepared statement of Mr. Mageean appears in the appen-

Mr. SMITH. Mr. Mageean, thank you very, very much for your
testimony and for the great work, and congratulations on that very
distinguished award that CAJ has won.

I'd like to ask some questions and then l);ield to my distinguished
colleagues for any questions that they might have.

Mr. Cumaraswamy, in your report you talk about meetings with
officials from the Law Society. You note that they said that they
could have done more for their solicitors. What is the Law Society
now doing and what do they suggest that they might be willing to
undertake to show that common cause with that part of their legal
profession which they had left out and exposed for so long?

Mr. CUMARASWAMY. Yes, Mr. Chairman. Immediately after I left
Belfast, there was shown to me a little advertisement in the Soci-
ety’s periodical whereby they called upon all lawyers who were
threatened to submit their complaints to the Law Society. It had
set up a special committee to that extent. And that I noted in my
report as a very positive followup from my discussions with the
Law Society Executive Council.

One thing which surprised me, Mr. Chairman, if I may add at
this fjuncture, is the kind of attitude taken by the Law Society
itself. There was suggestions made to us that they considered these
lawyers, the few 20 to 30 lawyers who were handling these cases,
as a sort of second-class lawyers. That was most deEressing. In any
civil society based on the rule of law, these are the lawyers who
should be looked upon as lawyers that have all the courage to
stand up and take on these causes which maﬁ' :erar unpopular
in society. The Law Society as the body to loo er the interests
of the profession should have come out in support. Instead, they
were quite indifferent to that, and that, again, surprised me.

Even during the particular meeting which I had with the Execu-
tive Council, some members of the Law Society themselves told me
that they themselves gave up hoFe in sending any complaints to
their own society because they felt that there won't be any result
coming out from that. It would be no better than the RUC and I've
mentioned that in my own report. Hence, I concluded that the Law
Society needs to be more proactive, needs to come out in defense
of these lawyers when their rights are threatened. I also was told
since when my report was released, that they had started a dialog
with the RUC for training programs, but I do not really know ex-
actly the parameters of these particular training programs they are
trying to work out. And I would like to hear more from the Law
Society itself and the RUC, about these programs. My call was to
get the Law Society to undertake programs to sensitize the RUC
officers and educate them on the role of defense laws in such cases.

Mr. SMITH. To the best of your knowledge—and any of the panel-
ists might want to speak to this—has the Law Society in any way
tried to intervene with the government, the Parliament, in order to
pass legislation that would erect those protections so that it’s not

{ust arbitrary and left up to the will or capriciousness of the RUC?

noted in the government'’s re?onse to your report they included
a statement, and I quote, “We do not understand”—and they were
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talking about the recommendation that where there is a threat to
the physical integrity of a solicitor or barrister, the government
should provide protection and vigorously investigate the matter. It
seems to me that that's something that ought to be done and really
put a solid anchor in law, and then proceed with policy and imple-
mentation from there. Has the society tried to affect the legislation
in this regard?

Mr. CUMARASWAMY. I'm afraid, Mr. Chairman, I have no knowl-
edge of that particular situation.

r. SMITH. You do believe that would be a wise idea?

Mr. CUMARASWAMY. Certainly.

Mr. SMITH. Would our panelists——

Mr. MAGEEAN. Well, insofar as I am aware, the Law Society
hastn't made any interventions with government in relation to this
matter.

Mr. SMITH. Has not?

Mr. MAGEEAN. Has not and I think they have met with the Chief
Constable of the RUC. But as an example of the importance of
what you just quoted from the government’s response. Following a
threat that was made to Rosemary Nelson, we wrote to the Min-
ister of Security in Northern Ireland and asked him exactly what
he would do to ensure her protection and to date have received
simply an acknowledgement of the letter. And that was a number
of months ago.

Mr. SMITH. It's one thing for the Law Society to admit, “Mea
culpa, we didn't do enough.” But as you mentioned a moment ago,
there ought to be an effort to be more proactive. It seems to me
that they have a brass ring staring them in the face. What do you
think we could do to try to encourage that? Because it seems to me
that this is an opportunity missed. In addition to that, has this
lack of interest in the plight of defense attorneys had a chilling ef-
fect on those who undertake the legal protection of accused killers
or terrorists?

Mr. MADDEN. If I can say, Mr. Chairman——

Mr. SMITH. Yes.

Mr. MAGEEAN. If I can say that the key to all of this is the fun-
damental right of a person who is being questioned by the RUC or
anyone else, and the other.police forces that they have their solici-
tor or their lawyer present during the questioning. Of course, in
that way that woulcf, in fact, solve two problems. The person, of
course, would have access to advice. The solicitor or the lawyer
there would ensure he is not ill treated, and it would ensure that
there was no verbal abuse of either the client or the lawyer. And
the position at the moment as under the emergency law, as I said
earlier, the situation remains that the people who are held incar-
cerated are not entitled at the moment. And let us just say the
House of Lords has supported that—not entitled to have their law-
yers present during questioning.

Under the ordinary criminal law, of course, lawyers are entitled
to be present during questioning. In most cases, lawyers are
present under the ordinary criminal law. So I think the key to the
whole thing really is that if there is any move or change for legisla-
tive change, then I think it should be that there should be an em-
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phasis on the fact that the person incarcerated should be entitled
to have his lawyer Eresent during questioning.

Mr. SMITH. Mr. Cumaraswamy, you have provided a wise blue-
Klrint for the eight-member independent Commission on Policing for

orthern Ireland. Are you aware as to how they have viewed the
analysis in your recommendations?

Mr. CUMARASWAMY. No, Mr. Chairman, I've not got any informa-
tion from them as to how they are proposing to im;ﬁement this par-
ticular recommendation of mine.

Mr. SMITH. You know, just a parallel before the others speak to
it: Very often, our General Accounting Office will do an analysis of
a program or a policy that's broken, and recommend a course of ac-
tion to fix it. And sometimes, to the chagrin of many, the report
sits on a shelf somewhere, when it should be the blueprint for ac-
tion. Certainly you have provided a blueprint. So, hopefully, they
will take a look.

Mr. Madden, do you know if they are taking these recommenda-
tions into consideration or are they—and I mean this sincerely, but
critically—are they managing this international analysis, this criti-
cism, in a way that smacks of spin control, and doing the least in
order to appear you are doing something?

Mr. MADDEN. I think that you are referring to the government?

Mr. SMITH. Yes, the government. Yes.

Mr. MADDEN. Well, I think—

Mr. SMITH. And the eight-member policing commission.

Mr. MADDEN. Well, the only thing I think that the House has put
into place or certainly suggested is the ombudsman. I don't think
that goes far enough, and I think really it boils down to a question
of the fundamental change in policing. And these matters will be
dealt with, hopefully, by the new policing commission. I think that
the recommendations made in Mr. Cumaraswamy’s report should
be before the Policing Commission, and they should be able to
make recommendations in relation to it. But so far there has been
really no indication that any of the recommendations have been
put into place.

Mr. MAGEEAN. Yes, I mean, I can certainly reassure you, Mr.
Chairman, that we in our submission to the Policing Commission
included a copy of the Special Rapporteur’s Report and highlighted
many of the recommendations that he had made. So they are fully
aware of the report, and I think, as I indicated in my submission,
it is clearly a starting point for them; that if they implemented
fully the recommendations that he has reached, that would begin
to address some of the problems that have existed with the RUC
for many years.

Mr. SMITH. I have some, additional questions. I would like to
yield to the distinguished chairman, Mr. Gilman.

Chairman GILMAN. Thank you, Mr. Chairman, and again we wel-
come this opportunity of digging into some of these problems.

First, I would like to note that we're pleased to be joined here
today by Martin Finucane, brother of the slain solicitor, Patrick
Finucane, as well as Michael Finucane, Patrick's son and now a
lawyer himself in Northern Ireland. Could they please stand a mo-
ment 80 we can recognize them?

[Applause.]



20

Mr. SMITH. If the gentleman would yield?

Chairman GILMAN. Yes, and be pleased to.

Mr. SMITH. Michael, when he presented the case on behalf of his
father and for justice today, as you recall, Mr. Chairman, did an
extraordinary job in laying out the issues in a way that surely
would have made his father very proud. So, it's good to see him
again.

Chairman GILMAN. Thank you, Mr. Chairman.

I'd like to ask our Rapporteur—forgive me if I'm mispronouncin
it, Cumaraswamﬁ—-now that the report has been issued and file
with the United Nations, will there be some further proceedings by
the United Nations? How will there be a followup?

Mr. CUMARASWAMY., The procedure would be that at ihe next
commission session, the 65th session, which would be sometime in
April next year, the United Kingdom Government would be report-
ing back as to the extent of the imglementations they have under-
taken—how many of the recommendations they had undertaken. In
my report to the commission next year, I would be addressing some
of the points raised by the RUC, the police authority and they may
be called upon to reply to the points I raised. So that is the kind
of process we have and also, Mr. Chairman, the next thing is the
Human Rights Committee. When the United Kingdom Government
submits their periodic report to the committee, the committee itself
would ask the government as to why certain recommendations of
the Special Ra%;l)_orteur were not implemented. That is the kind of
process we go through at the commission level.

Chairman GILMAN. Has the RUC or the United Kingdom con-
sulted with you with regard to the report? Have they asked you to
meet with them?

Mr. CUMARASWAMY, They’ve not sought a meeting with me. They
have written to me. The two points—they have generally—they
have accepted most cf the recommendations. They were quite criti-
cal of my finding that there was truth in all these allegations of
harassment. The RUC took the position which they all aleng since
1992 had taken. That is, the allegations were not substantiated.
They took issue on that.

And insofar as my recommendation for a royal commission on the
murder of Patrick Finucane, their position is that there is no fresh
evidence. And as far as that is concerned, my response simply is
this, that they may have misunderstood what I was trying to say
in my report. I was not seeking any inquiry to charge anyone for
the murder. So the question of fresh evidence doesn't come in. I
was really seeking an inquiry to ascertain whether there was secu-
rity forces collusion into the murder. If that is the case, if there is
such an evidence, then as I pointed out in my report it is for the
%ovemment to state why if the security forces knew that Patrick

inucane was a target of assassination, why didn't they provide
adequate security which is a point which is provided for in the
international instruments? Particularly, the Basic Principle on the
Role of Lawyers provides that the State is obliged to provide ade-
quate security to protect lawyers when they are threatened. Now,
we had evidence in the materials supplied to me that even Gerry
Adams was saved by the information supplied by Brian Nelson.
There were others who were saved similarly from the kind of as-
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sistance Brian Nelson gave. So my question was why wasn't Pat-
rick Finucane protected, that is, if there was proven evidence of se-
curity forces involvement. And the evidence I had was up to then
there was a very, very strong suspicion that there was such collu-
sion.

Chairman GILMAN. Now what provision is it that sets forth this
security assistance?

Mr. CUMARASWAMY. I couldn't hear that.

Chairman GILMAN. What provision in the U.N. charter specifies
that there should be security for defense council?

Mr. CUMARASWAMY. Well f'es, it is provided for in my report. It
is in the U.N. Basic Principles on the Role of Lawyers. This is 16,
Principle 16.

Chairman GILMAN. Principle 16 of what?

Mr. CuUMARASWAMY. The U.N. Basic Principles on the Role of
Lawyers which says “government shall ensure that lawyers are
able to perform all of their professional functions without intimida-
tion, inference, harassment, or improper interference, are able to
travel and to consult with their clients freely, both within their
own country and abroad, and shall not suffer or be threatened with
prosecution, administrative, economic, or other sanctions, or any
action taken in accordance with recognized professional duties, and
standards, and ethics.” There is in that particular provision an ob-
ligation on the part of the State that the minute they hear that the
particular lawyer’s life is threatened, that they should provide se-
curity.

I've also pointed out in my report that the U.N. basic principles
was endorsed by the U.N. General Assembly in 1990 just after this
particular murder in 1989. However, I qualified my report that
there was an implied duty on the part of the United Kingdom Gov-
ernment to provide such security to defense lawyers when their
lives are threatened without even the need for a grinciple of that
kind. Because after all, the United Kingdom is the birthplace of the
very thing we are talking about; judicial independence and lawyer
independence for the protection of the rule of law.

Hence, that is the approach I have taken in this particular re-
port, and I think the United Kingdom Government appreciates
their role insofar as that is concerned. They are taking the stand
that there was really no fresh evidence. That is all they are saying.
No fresh evidence to consider special commission of inquiry.

May I add one other point on this particular case? Just one other
point. After this allegation was made of security forces involvement
in a TV program—a program on BBC program in 1992, John Ste-
vens, the Chief Constable of Cambridgeshire, somebody from out-
side was brought in to investigate this particular allegation. That
R}articular report is not published. Its findings are not published.

ot even a summary published. I've mentioned this and I've tried
to seek the particulars I wanted from John Stevens. I wrote him
a letter and I've set out the questions I asked and his reply simply
was a little disappointing. Though Ronnie Flanagan, the Chief Con-
stable, told me that he had access to John Stevens, but subse-
quently from the reply I got from John Stevens, it was most dis-
appointing. In a sense, he said that this particular document is the
property of the Secretary of State from Northern Ireland and the
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Chief Constable and, therefore, he needs to consult him before he
discussed anythirg with me, but there was no further followup
from that. And that was also in my report.

Chairman GILMAN. Had you made a request for that report?

Mr. CUMARASWAMY. Yes, I asked for discussions with John Ste-
vens on the particular report.

Chairman GILMAN. I'm pleased to yield.

Mr. SMITH. Just very briefly, I think it's very telling, the way you
handled this and the way that they handled it. You made a very
specific request. You asked A, B, C, and D. Did the military know

at Patrick Finucane was a target of the UDA? If so, did the mili-
tary notify the RUC? If the military did not notify the RUC, why
not? In any event, why did the military not alert Patrick Finucane
and provide adequate protection? If the military did notify the
RUC, why did the RUC not alert Patrick Finucane and provide se-
curity? And prior to his murder, Patrick Finucane was subjected to
threats and intimidation by RUC officers. Were these allegations
investigated by the RUC?

I don’t know how they could have misconstrued that as your ask-
ing to look for fresh evidence as to who was the murderer. Clearly,
you were asking about the RUC and complicity, and duplicity by
the government and by the RUC. I don’t see how they can mis-
understand that. I mean, this is where the credibility problem rises
to, perhaps, the highest level. And then, after Mr. Flanagan said
“Go talk to Mr. John Stevens,” he writes back, “I am therefore not
in the position to release these reports or indeed divulge any of the
contents. The reports are highly classified in the authority of the
above persons, which is the Secretary of State and the Chief Con-
stable.” They give us circular reasons, you go talk to him. He says,
“I can’t give it to you.” I think their credibility is certainly strained,
if not gravely injured by this kind of disinformation. So, we thank
you again for being so clear in your report and this is all the more
reason why we need to follow up.

Sir, I thank you for yielding.

Chairman GILMAN. Thank you, Mr. Chairman.

Let me ask, Ms. Nelson, you recited the fact that there have been
threats against your life. Have you made any requests for security
protection?

Ms. NELSON. No, I didn’t make any specific requests for security,
but the RUC was notified about these threats. They have continued
to be notified about them. In fact, I have continued, as recently as
July of this year, I had a similar threat. That complaint was made
know to the RUC as well, but the question of security just hasn’t
been raised.

Chairman GILMAN. Wouldn't it be approfpriate for you under
these circumstances to make such a request for security since your
life has been threatened?

Ms. NELSON. Possibly, but to be perfectly honest, I'm not sure I
would use a firearm. I mean 1 have taken certain precautions
around the home.

Chairman GILMAN. But I'm talking about the U.N. provision that
we discussed where the government has responsibility to provide
you with security if your life has been threatened.
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_ Mr. NELSON. Yes, indeed. The government does have responsibil-
1t{i but the procedure there is, if you request security from the
RUC, your house or your premises are assessed by the RUC for
these security installations. And I wouldn't have any great faith in
the RUC coming in to assess that.

Chairman GILMAN. I see.

Mr. CUMARASWAMY. May I just say——

Chairman GILMAN. Yes, please.

Mr. CUMARASWAMY. Well, of Congressman Gilman, may I just
correct the particular principle which I cited just now. It is not
Principle 16. A very clear ‘&'inciple is Principle 17 of the U.N. Basic
Principles which states, “where the security of lawyers is threat-
ened as a result of their discharging their functions, they shall be
adequately safeguarded by the authorities.” That is very crystal
clear, the role of the authorities when they know that the security
of the lawyer is threatened.

Chairman GILMAN. Of course, there is a problem here about the
authorities being the people that may be involved in the threat ini-
tially, and is there any distinction made in that provision to make
certain that it is an ind!?endent security?

Mr. CUMARASWAMY. No, the U.N. Basic Principles still remains
very basic and we interpret these authorities to mean every appa-
ratus of the State.

Chairman GILMAN. I hope that as you pursue with the commis-
sion that you may want to make a distinction about who this secu-
rity will be. It's like sending the fox to protect the chickens.

t me ask again, Rapporteur, the British Government has been
arguing, as you state, that there is no credible evidence of RUC in-
timidation of defense counsel. With your report now, do they still
make that same contention?

Mr. CUMARASWAMY. They do. They do. This is the position they
are still taking and we were surprised, as I mentioned earlier,
when I put the specific question to the chief constable that in the
light of the various reports received from the international NGO’s
and the domestic NGO’s didn’'t he feel the need to call this small
group of lawyers—just 20 to 30 of them. They could have had a
roundtable conference with them. If I had been the chief constable,
I would have asked these lawyers what was going on? Why are you
reporting all of this to the international NGO’s? Why not come to
us? And there could have been a dialog, and the problem could
have been resolved. But his answer simply was, look, he didn't see
the need for such an intervention by him as there were no specific
instances of incidence given to him as such.

(i)lllagrman GILMAN. You made that suggestion to the chief con-
stable?

Mr. CuMARAswWAMY. I did. I did. He categorically gave me that
answer. It is in the notes.

Chairman GILMAN. Let me address this question to the entire
panel. What has the British Government done about adequately in-
vestigating Pat Finucane’s brutal murder? What steps have they
uMncgaé'taken to investigate? Any of the panelists could respond. Mr.

adden.

Mr. MADDEN. Well, we don't really know what steps they have
taken. The initial investigation was, of course, a forensic examina-
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tion of the scene and after they left their forensic examination,
there were bits of bullet fragments left lying on the kitchen floor.
So, they didn't even do that Kmperly.

Chairman GILMAN. And that was the extent of the investigation
as far as you know?

Mr. MAGEEAN. As far as we know. That's all we kncw apart from
the fact that we were told by a senior RUC officer at one stage that
a number of people had been arrested and questioned and released
without charge. But that's really all we know.

Chairman GILMAN. Does the Rapporteur have any information
about that investigation?

Mr. CUMARASWAMY. The meeting I had with the Director of Pub-
lic Prosecutions over this particular murder, we had a real lengthy
meeting that afternoon and his response was that he had thor-
oui;hly investigated the murder and all evidence which was avail-
able then was looked into very carefully, and that he felt and he
found that there was insufficient evidence to prosecute. Well, I ac-
cepted the fact. I accepted that fact coming from the Director of
Public Prosecutions. He also told me that the file was still open.
If there was fresh evidence, he would be quite happy to reopen.

But I made it very clear to him I was also very concerned about
security forces involvement. That is a point he didn't go into. He
didn't go into that point. His duty was really the investigation of
the particular murder; who was responsible?

John Stevens, who took over the inquiry into allegations, is re-
ported to have said to the Lawyers Committee, which is in my re-
port, that he had been informed that he knew exactly who commit-
ted the murder. Again, I accept the fact from the Director of Public
Prosecutions, even if they knew the particular person who actually
committed the murder, there was a possibility that he didn't have
the requisite evidence to bring a prosecution where there would be
a conviction. But, all along I was concerned from the materials I
had whether there was really security forces collusion. I was very
concerned about that because that falls within my mandate be-
cause there was a failure in that case on the part of the State to
secure and protect the particular lawyers concerned.

One other point they made: What was so different in this par-
ticular case? There were so many other murders. And my response
was, this particular murder had a special, peculiar significance to
the lawyer, the legal profession, the rule of law itself, left a very
chilling effect on the lawyers. All were very frightened. Some even
told me that they had to give up their criminal practice. Some
changed the style of their practice; some went on to arm them-
selves. Some even put on gadgets in their homes as a protective
mechanism to protect themselves. It really left a very chilling effect
in the legal profession.

And particularly Patrick Finucane, himself, was a very high-pro-
file lawyer, very competent lawyer, and all the allegations made
against him, and they’re mounting just before up to the time he
was murdered, the allegations that he was part of the IRA; he was
virtually IRA and all these. But in the Brian Nelson trial, evidence
was adduced from the RUC itself that there was no such evidence
that he was IRA. And they, themselves, said that he was a ve
able, competent lawyer. That was in the transcript which I read.
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Chairman GILMAN. It's an appalling situation.

Mr. Madden, dXou mentioned that there was a British Army re-
:olveegoused in the killing of Mr. Finucane. Was that revolver ever

raced?

Mr. MADDEN. Yes, That was apparently a gun that was stolen—
stolen from an Army barracks in Belfast, right outside Belfast.

Chairman GILMAN. Doesn't all of this—and I address this to the
panel—point out the critical need for an entire new police force or
the replacement of the RUC? I have an initial report of some
human rights groups with regard to the submission to the Inde-
pendent Commission on Policing for Northern Ireland, and I'm just
curious of the Rapporteur, have Kou presented your report to the
commission that's examining the RUC police force?

Mr. CUMARASWAMY. In fact, they had seen my report, and the
were the first to come and acknowledge that all the statistics whicg
I had given were all absolutely correct. They virtually acknowl-
edged that the materials and the conclusions I had drawn were

uite fair conclusions. This was from this commission itself. But
they had not written to me cfficially in response to my report. But
this was the information I gathered from those who had discussed
this matter with them. Because the press, I heard, when my report
was out, did consult them about the figures 1 had mentioned, and
they had confirmed the correctness of the figures.

Chairman GILMAN. When did you submit your report to the RUC
Independent Policing Commission?

Mr. CUMARASWAMY. What happened was a draft, this was my
methodology, it all needs to be sent, the final draft wil. be sent to
the government concerned, in this case, the United Kingdom Gov-
ernment did receive and they must have passed it on to the RUC
itself. And there were some concerns expressed, but my report went
through, as such. But they had knowledge of the contents of my re-
port, even before it was officially submitted and presented to the
commission on April 1 of this year, sir.

Chairman GILMAN. Is there any restriction on you sending a re-
port directly to the RUC Independent Policing Commission?

Mr. CUMARASWAMY. Not to the RUC. We normally send it to the
State concerned, the government concerned, and they would, of
course, send it to the RUC.

Chairman GILMAN. Do you know whether they did that?

Mr. CUMARASWAMY. I do not know when it was done, but all I
knew was that RUC did have a look at the——

Chairman GILMAN. At the report?

Mr. CUMARASWAMY. —draft.

Chairman GILMAN. Based on your investigation, do you feel the
RUC should be replaced?

Mr. CUMARASWAMY. I would not go to the extent that the RUC
should be replaced. I think it needed considerable reform. Ninety
percent of the RUC is composed of one particular community. That,
in itself, gives the impression that it may not be impartial; hence,
it required some considerable reforms.

And I was very concerned, insofar as my mandate was concerned
and my mission to Northern Ireland was concerned, with regard to

~ the investigative mechanism within the RUC to investigate com-
plaints against them.
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My conclusion is that they have very sadly failed in the manner
in which they investig\ated complaints, not only allegations of har-
assment of lawyers. From the statistics I have given, it's also in
connection with all other complaints they had received. From the
figures, it looks as though they ve miserably failed.

Chairman GILMAN. Let me address the rest of the panelists—do
you feel the RUC should be replaced, Mr. Madden?

Mr. MADDEN. Well, in a word, yes. I think that the RUC has
failed over the years to properly act impartially, and I think it's
just a question of how you go about that. I think that's the dif-
ficulty. But I think it should be grasped. I think that it should be
examined as to how the—as certain as far as the Nationalist com-
munity is concerned, how the Nationalist community has an input
into policing, and to policing not only their own community, but the
whole community.

So I think that there has to be some way in which the RUC can
be examined at this stage and broken down and replaced in such
a waKnthat people are not left with any policing in the meantime.
You know, it's certainly a difficult task, but I think it's one that
should be examined, sooner than later.

Chairman GILMAN. The perception is that the Policing Commis-
sion, Reform Commission, is glacing greater emphasis on the
downsizing of the RUC, rather than on the real meaniniful reform.
Does that sound like an accurate description of what's happening?

Mr. MAGEEAN. Well, I think that's right. I think that's an accu-
rate description of what's happening. I mean I think that there's
no doubt that in a peaceful situation, then the numbers would have
to be considerably reduced. The numbers of police personnel would
have to be considerably reduced. So there is a certain element of
downsizing that will have to take place.

But that of what's left, then, I think has to be replaced by a serv-
ice that includes the proportion of Nationalists that are actually in
the population. And I think that's a difficult one, but I think it has
to be carried out, and I think it has to be implemented very, very
quickly. And I think it's possible to do that.

Chairman GILMAN. Mr. Mageean, how do you feel about what we
should be doing with the RUC? Or what the British Government
should be doing with the RUC?

Mr. MAGEEAN. Well, I think clearly there is a fundamental lack
of confidence in the RUC on behalf of the public in Northern Ire-
land, particularly among the Nationalist community, but also in-
creasingly I think among elements of the Protestant community.

And just as an example of that, we were going through figures
in relation to police complaints recently and found that in 1997, 3

ears after the beginning of the peace process, one complaint made
gy a member of the public out of 5.5 thousand was upheld during
the course of 1997. So there's clearly no effective system of account-
ability for the police.

I think there is some concern that the new Commission on Polic-
ing is engaging in a management exercise to downsize the RUC,
and to an extent, that has been the first line of defense for the
RUC that they have said that they recognize that there is need to
reduce the numbers in their ranks. But I think what we need is
a much more fundamental change than that.
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The stance that CAJ has had on this issue in the past is that
what we need is a policing service that reaches certain standards
and certain guaranteed international human rights standards. If
that can be done by changing the RUC, well and good. And if it
takes the RUC to be replaced to reach those standards, then that
is what has to be done.

But I thinl. there is some concern that the Commission on Polic-
ing is not sufficiently listening to the complaints that people have
about the police. And certainly in some instances, we are aware
that they have said that they are interested only in recommenda-
tions about the future direction of the police, and not in relation
to what has happened in the past. I think our view of that is that
we need to look at the extent of the problem that we have before
we can really determine where we need to go. And to ignore what
the police have done in the past is, I think, to risk repeating the
mistakes of the past.

Chairman GILMAN. And how do you feel about the RUC replace-
ment or the reforms, Ms. Nelson?

Ms. NELSON. Well, I think the issue of policing is very, very fun-
damental to the aspirations in the agreement aid and is inextrica-
bly linked to justice and equality issues. And as it exists, I don’t
think the RUC can answer the demands posed by the agreement.
I don’t think downsizing is an answer. I think their ethos has to
be changed. I think their entire culture has to be changed.

They are totally unacceptable, certainly, to most of my clients
and I'm not very happy with them either.

Chairman GILMAN. %‘his is my last question—over what period of
time were those thousands of complaints filed?

Mr. MAGEEAN. The complaints that I was discussing, the 5.5
thousand, were all filed within a year. And, as I said, one com-
plaint lodged by a member of the public was upheld, while I think
in the rffion of 100 complaints, or over that, lodged by members
of the RUC against fellow officers were upheld.

Chairman GILMAN. That 6.5 thousand complaints within 1 year,
which year was that?

Mr. GEEAN. 1997,

Chairman GILMAN. 1997.

Mr. MAGEEAN. Well, post-cease-fire; you know, there was no cam-
paign of violence ongoing at the time.

Chairman GILMAN. Thank you, Mr. Chairman.

Mr. SMITH. Thank you, Chairman Gilman.

I just have a few final questions, and we're very appreciative for
not only the work that you've continued to do day-in and day-out,
but for takinf the time to be here to brief us and to make us more
knowledgeable.

Mr. Cumaraswamy, I have a question. You mentioned meeting
with Ronnie Flanagan, and in reading the report it would seem
that he takes somewhat of a jaundiced view toward human rights
organizations. This is purely anecdotal, but when I met with him,
there was a case of mistaken identity on his part. He thought I was
from Helsinki Watch, which not too long before that had done a
scathing report about the rule of law or lack of it. And when I met
with him, even though I believe he knew I was a Member of Con-
gress, I happened to chair the Helsinki Commission, which obvi-
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ously is different. It's a government organization; Helsinki Watch
is an NGO. And he started out, right out of the box, being very an-
tagonistic, very deprecating of the work in that report. 1 had read
the report, so I was able to defend it, but pointecf%ut to him we
didn't write it. It's a non-governmental organization.

So it seems to me, in addition to policies, we're also dealing with
personnel who can become major obstructionists to reform. And
they’re in key g:)sitions. I understand to some he's seen as being
very engaging; he’s a very good interview, very smart. But in this
case, he had the wrong fellow.

The whole process of reform, and the question that Mr. Gilman
asked about—is it time for the RUC to go?—it's not an insignificant

uestion, because reform can either mean that or some major
changes so that those who have been part of the problem can si-
multaneously be part of the solution.

If all of you would give your views on Ronnie Flanagan, himself?
And I know you may want to defer that as an international public
servant who has to work with all people, but it seems to me that
part of the problem rests with the very people who are in those key
strategic gatekeeper positions. They not only implement policy;
they help create it, and they could also retard its implen.entation,
even when you have a good law. And I couldn’t believe it wasn't
until 10 minutes, 15 minutes into our conversation, that a light
bulb went off with him and he realized, even though 1 had said it,
that I was not Helsinki Watch. You know, if that's the way he
treats the NGO's, I'd like to be a fly on the wall when he meets
with APOL and the other groups, because it just seems to me that
it's a different standard. He may meet with government people or
with journalists and be the toast of the town. But I got a glimpse
of his modus operandi. I did not like it.

Mr. CUMARASWAMY. Now in fairness to him, to Ronnie Flanagan,
he was extremely cordial. He was very cooperative.

My methodology when I go on missions to countries, I always
meet the government ple first, the relevant people, and he was
the first one, and he had his assistants with him—extremely cor-
dial, extremely cooperative. And he also extended his facilities. I
wanted to meet him again before I left and that was when I discov-
ered fresh information which were not put to him previously on my
first meeting with him.

Before I left Belfast, I thought I should put this fresh informa-
tion to him and get a response from him. And I went back to him,
and again he was cordial, but he admitted that he couldn’t help me
there, and that is why he suggested that I should meet John Ste-
phens. He was not in a position to assist me. Throughout he was,
unlike what you had described, Mr. Chairman, how he treated L%v'ou
as an NGO, but of course he knew I was coming under the U.N.
umbrella, and he knew from the word “go” I was the Special
Rapporteur; hence, I didn't have any difficulties with him.

d insofar as the concern, my investigation was with regard to
the investigative mechanism, and my conclusion was that, in so far
as the mechanism is concerned, they have failed.

Mr. SMITH. Thank you.

Mr. MAGEEAN. Yes, could I just say I think that the key test for
Ronnie Flanagan is whether he can deliver the required amount of
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change in the RUC. If he can deliver that required amount of
change—and does deliver it—then I think that we may well change
our view of him.

I think there are some difficulties because he has presided over
a police service which, over the course of his leadership, has en-
gaged in egregious violations of human rights. And there ‘;\ave been
specific occasions in which he has defended, for instance, the use
of plastic bullets and the decision by the police to move in to
Garvaghg Road last year in the incident in which Rosemarie was
assaulted.

So I think what we need to see from him is an indication as to
whether or not he is serious about bringing about change. He must
know that the RUC will have to see—at the very least, a process,
a h}'ery fundamental change, and that will be the test of his leader-
ship.

Mr. SMITH. Has there been a:ly groﬁress in recruiting Catholics?
And I don't mean just nomin atholics, but people who have
some kind of real stake in the community so that they understand
the Catholic community.

Mr. MAGEEAN. No, not effectively. During the course of the first
IRA cease-fire, there was an increase in applications from members
of the Catholic community, but no increase in the actual numbers
who were recruited. And that's one of the issues that I think the
new Commission on Policing needs to look at. Why did that hap-
pen? If we did have an increase in the numbers of Catholics apply-
ing, why were more Catholics not actually recruited into the force?
But tv date, there has been no change in the statistics.

Mr. SMITH. Let me ask about the ombudsman. In your views,
does the ombudsman have sufficient rcsources, the power, the kind
of office that is up to the task that is before him?

Mr. CUMARASWAMY. Mr. Chairman, what was expressed to me
during my discussion in Belfast, there was concern expressed that
they may not be provided sufficient resources. And that is why I
made a special point to mention in my report that if the ombuds-
man, as an independent organ, is to function, they should have
their own investigative machinery and also sufficient resources so
that they could really discharge their functions independently.

And my concern, then, was really whether these two points
would be met when the structure is created.

Mr. MAGEEAN. I think the current position in relation to the om-
budsman is that the office has yet to be established. The act which
makes provision for his office has been just recently passed, and !
think his position will be set up early next year.

There are still some concerns. One specific concern is in relation
to the fact that it appears that from the legislation he will not be
able to instigate an investigation where he sees a pattern of human
rights violations. So, for instance, the very thing that we are here
testifying about today, if he was getting reports about intimidation
of defense lawyers, the ombudsman would not be able to say to
himself, “Well, I will investigate this matter.” He would have to
wait for specific complaints from individual lawyers, and of course
that has been a problem because of the lack of confidence in the
complaint system.

52-219 98-2
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So I think at the very least what needs to be done is to allow
him the power to investigate patterns of human rights abuses if
and when he comes across them.

Mr. SMITH. You mean the language precludes that?

Mr. MAGEEAN. Yes. The way that it has been set up means that,
effectively, a complaint needs to be made by an individual, and, as
I said, that is one problem that you need to find an individual to
make a complaint.

And, additionally, I think that there are some policy matters
which will be excluded from that. So, for instance, the issue that
Peter referred to earlier on in relation to the presence of solicitors
at the interrogation of their clients, that would not be an issue that
he could specifically look at. He would simply look at whether or
not a police officer made certain comments.

So I think we need a system where these broader rolicy matters
can be examined and explored in order to effectively protect the
rights of people who come into contact with the police.

r. MADDEN. Well, I think there's a danger of being fogged off
sometimes with an ombudsman or one man who is called to work
miracles—and certainly in this case, in relation to policing.

I remember in 1991 that we lodged almost 400 cases of people
who were questioned or interrogated at the interrogation centers in
Castlereagh. We lodged those cases in Geneva in 1991, and one of
the responses from the British Government at that time was that
they were about to appoint an independent commissioner for the
interrogation center. So then, in fact, that's what happened. An
independent commissioner was appointed, and the first thing that
he did when he wrote his first report, he recommended that a team
of government lawyers be appointed to advise the people who are
in the interrogation centers.

So, I have no great confidence in a%)ointing one man—] mean
it's always a question of who he is and his background.

I think it's difficult, in a case like this when there’s such a fun-
damental change needed in policing, and certainly the complaints
about the RUC in the Nationalist community are widespread
across the Nationalist community. As I said earlier, that's 40 or 45
percent of the population. An ombudsman is not going to solve
that. There has to be fuindamental and immediate change.

Mr. MAGEEAN. I think just on that point, Chairman, if I could
make a further point. The Hayes Report, which laid the foundation
for the office of the new ombudsman, specifically said that this was
only one aspect of the change that was needed and that there was
no point in instituting a new system of complaints if other matters
were left out like representation in the police force generally.

So I think there needs to be a holistic approach to this problem,
and I think some of the difficulty up until now is that we do seem
to have had a piecemeal approach by the British Government.

Mr. SMITH. Mr. Cumaraswamy, you make mention of audio and
visual recordin%.1 in the interrogation process. When I was in
Castlereagh or the Maze, there was a video—not even video ta
monitoring capability that lacked audio, with no apparent hard
copy or cassette that could be made from it. It appeared to me that

i i e the criticism rather than reform

) trying to manag
the system. It seems further to me that even if you had a video cas-
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sette, it is quite easy to turn it on and off; you just hit the stop
button, hit the resume button or the record button. And added to
that, the very person charged with monitoring this in no way could
be construed to be an independent ombudsman—with a small “o”.
He’s a uniformed police officer.

So you have the police monitoring the police with an arguably in-

adwate system to protect the rights of the accused.

at can be done and what should we be doing to make this bet-
ter—so that abuses are less likely to take place? Because it seemed
to me we were given a Potemkin village-type of tour where the
were saying, “See, there's the camera. See, See, here's the uni-
formed policeman sitting here and he would never lie.” And obvi-
ously given the past, serious doubts arise.

Ms. Nelson.

Ms. NELSON. Well, as Peter Madden said, the thing which would
rectify this situation would be if the legislation were to provide for
a lawyer to be present during interrogation. I think that's inescap-
able. I don’t think any peacemaker can work.

Mr. CUMARASWAMY. I think, Mr. Chairman, from experience, no
system can be 100 percent perfect. There will always be abuses of
any system. It all depends ultimately on the people, and the char-
acter and the quality of the people, who are appointed to run the
particular system. If they are honest and they are cornmitted to the
principles, to the causes, which are fundamental to civil society, the
system can be made to work. Hence, I've seen from experience, no
system can really be 100 percent perfect.

Mr. SMITH. Can [ gust ask you about the Robert Hamill case?
What is the status of that investigation? Has the family pursued
an inquiry through the Independent Commission for Policing?

Ms. NELSON. Yes. I represent the Hamill family. This is a very
unfortunate case in which a 26-year-old man was kicked to death
in the streets of Portadone in the presence of a police land rover
which was just a number of yards away. There were four police
Kersonnel in the land rover. To date, the police investigation, again,

as been much less than adequate. Forensic evidence was allowed
to walk away from that scene, until some days after Robert Hamill
died. Obviously, questions have been raised regarding the role of
the police. They seem unwilling to answer that and, in fact, as
legal representative for that family, I have had absolutely no joy
in ascertaining what did happen on that night. Again, I think this
reflects the ethos of the police, despite the fact that complaints
have been lodged. And, yes, the family is compiling a dossier for
the commission. Absolutely no inroads have been made.

Mr. SMITH. Let me ask just one final question and then ask
Chairman Gilman if he has any further comments or questions.

Do you have any comments on the new emergency legislation
about the United Kingdom and the Republic of Ireland?

Mr. MAGEEAN. Yes. | viggghs possibly all of us will have some—

(Laughter.]

—comments on this legislation. I think, as I've said in my testi-
mony, it was very depressing, I think, for all of us involved in the

' protection of rights in Ireland, North and South, to see the re-
sponse to the Omagh bombing. And while all of us shared in the

-——horror-of what-happened, I think that both governments were un- .
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duly hasty in repeating the mistakes of the past and then bringing
forward legislation which is perhaps the most draconian that we
have seen in the course of the last 30 years. And you may well be
aware that the legislation actually allows for the opinion of a senior
police officer to be taken as evidence that someone is a member of
a proscribed organization, an illegal organization, and if a suspect
stays silent in the face of such an accusation, then the evidence of
the police officer and the silence will be enough to convict that per-
son without any other evidence.

Now, in so far as we are aware, the legislation has not been used
to date, although it has been passed in both jurisdictions. And I
think that what all of us would request of the Subcommittee is that
a strong message be sent to the United Kingdom Government that
this legislation not be used, at the very least it not be used, be-
cause we will undoubtedly have further miscarriages of justice if
the legislation is used.

Ms. NELSON. I certainly feel that it's legislation that should
never have gotten as far as this. The history of the six-county state
is permeated with miscarriages of justice. And, in fact, I think it's
very telling that during the height of Lords Debave and Bridges,
who tried the Birmingham Six, actually opposed the legislation in
view of the fact that previous emergency legislation had lead to
such miscarriages of justice. And I think it's absolutely imperative
that this legislation be repealed as quickly as possible.

Mr. SMITH. Chairman Gilman.

Chairman GILMAN. Again, I want to thank our panelists, and
particularly the Rapporteur for his special report and the good
work he's done. We would hope that when the commission comes
together again in the spring, that you would let us know any fur-
ther report that you may be making.

And to all of our panelists, we appreciate the work you've done.

And, Mr. Chairman, I'd like to make part of the record, because
of the significance of RUC reform, I ask that the report of the Brit-
ish Irish Rights Watch, dated September 1998, and that CAJ’s sub-
mission to the commission, dated August 19, 1998, be included in
the record of the hearing.

Mr. SMITH. Without objection, so ordered.

[The information referred to appears in the appendix.]

Chairman GILMAN. Thank you, Mr. Chairman. I'll submit it to
the reporter.

And one last comment; I just would hope that we could all work
with the Irish Republic and Westminster to try to repeal these re-
cent draconian evidentiary laws as peace and reconciliation moves
forward and takes firm hold in the north. I think whatever we can
do together can be extremely helpful.

Thank you very much, and thank you, Mr. Chairman.

Mr. SMITH. Mr. Cumaraswamy, Mr. Madden, Mr. Mageean, and
Ms. Nelson, thank you so much for the sacrifice that you put your-
selves through to get here and, obviously, for the tremendous work
you'’ve done on behalf of human rights.

The meeting is adjourned, and, again, thank you. _

[Whereupon, at 12:33 p.m., the Subcommittee adjourned subject

-—- ——to-the call-of the Chair.]
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Statement of Representative Christopher H. Smith
Chairman, Subcommittee oa International Operations and Human Rights
September 29, 1998

Northern Ircland Meeting

The purpose of this meeting is for the House subcommittee with primary junisdiction over
inernational human rights to receive and review the recent United Nations report on harassment
and intimidation of defease attorneys by police officers of the Royal Ulster Coastabulary (RUC)
and other violations of the right 1o fair trial and the right 10 counsel in Northern Lreland.

Prior 10 todsy’s public round-table discussion, this subcommitioe has held two hearings
on the status of human rights in Northem lreland and conducted one fact-finding peace mission
to Belfast in August of 1997. On March | 7th of this year, the full House of Representatives
passed my bill, H.Con.Res. 152, which, among other provisions, expressed the sense of Congress
that any peace agreement in Northern Ireland must recognize the state's obligation to protect
human rights in all circumstances.

Since our last meeting, great strides have boen made toward & lasting and just peace in
Notthern Ireland. In April representatives at the multi-party peace talks signed the Good Friday
Agreement. In May the people of Northem lreland and of the Republic of lreland voted
overwhelmingly in support of the peace referendum. And in June the people of both the Catholic
and Protestant communities took part in the election of representatives to the new 108-member
Northern Ireland Assembly.

Regretably, the progress has not been without some setbacks. For instance, the
“marching scason” in July was again marked by violence including firebombing which led to the
tragic desth of throe young brothers, the Quinn boys, in Ballymoney. And in August the world
was stung again by the borrific Omagh bombing which took the lives of 28 people £d injur=d
many more.

Because there are extremists on both sides who may coatinue to try to undermine the
peace process and exploit the emotions and fears of both communities, it is all the more
imperative that the Northern Ireland Bill, the enacting legislation of the Good Friday Agreement,
be predicated on and capable of extending human rights protections to all people in Northen
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lreland. Ensuniug a defendant's rights (o a fair trial and (o unfeticred access 10 appropniate
counsel is crucial if Northern Lreland is to experience a just and lasting peace.

Param Cumaraswamy, the UN Special Rapporteur on the independence of judges and
lawyers, conducied his own fact-finding mission just less than one year ago and released his
findings in April of this year. In reading the report, | was struck by the similarities between his
inquiry and those undertaken by the Subcommittoe on International Operations and Human
Rights -—~ not only in the list of government officials and others who were interviewed, but also
in the stated items of concern and the recommendations (o reform.

The Special Rapporteur's report finds that RUC officers have indeed engaged in
“activities which constitute intimidation, hindrance, harassment or improper interference™ with
cnminal defense attomeys. The Rapporteur therefore recommends that the authonties ---
preferably the new Police Ombudsman whose office would be established by the proposed
Northern Ireland Act - conduct an independent invesugation of all threats 1o counsel in
Northens Ircland. Among other important recommendations, the report suggests an independent
judicial inquiry into the case of Patrick Finucane, the defense attomey who was murdered in
front of his wife and children in 1989, under circumstances suggesting possible collusion by
officers of the RUC. 1t also reccommends reforms in the training of p-lice officers, protection of
the night to have an attomey present during police interrogation, reinstatement of trial by jury and
of the right of a criminal defendant to remain silent, and strict safeguards against arbitrary
wiretapping. Finally, the Special Rapporteur recognizes the inadequacy of a complaint system in
which the RUC essentially investigates itself, subject 10 a supervisory commission that can only
make non-binding recommendations. He notes that “of the 16,375 complaints generally received
by the ICPC through 1994, not one has resulted in any disciplinary sanction against any RUC
officer,” and that during 1996 there were 2540 cases of which only one resulted in a finding that
an RUC officer was guiity of abuse of authority. The Rapporteur therefore recommends that the
office of the new Police Ombudsman “be given the necessary human and financial resources to
meaningfully carry out its mandate, which will go a long way towards restoring public
confidence in the police complaints procedure.™

The response thus far to the Rapporteur's report by the British governmeat is frankly
dissppointing. Aside from aking credit for those areas in which the Rapporteur noted merit or
progress — such as the integrity of judges and the scheduled introduction of video and audio
recording in interrogation rooms -— the government's response is largely dismissive both in lone
and in substance. For instance, the report points out that an independent judicial inquiry is
justified only “if there is (8] need to look at a matter of urgent public imporance.™ It
inexplicably concludes that “{t}his is not the case with the murder of Mr. Patrick Finucane™
unless “new evidence is brought to light.” The government does not explain how new evidence
will be brought to light in the absence of an independent inquiry, and seems not to understand the
corrosive effects of not knowing the truth about whether law enforcement officials were guilty of
collusion in murder.
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This attitude on the part of government officials 1s not an encoursging sign 1o those of us
who believe that respect for human rights is the sine qua non for peace and reconciliation in
Norihern lreland of anywhere cise. Nevertheless, there is also reason for hope. The proposed
Police Ombudsman can be a powerful force both for police reform and for the restoration of
public confidence, if the government follows the Rapportewr’s recommendation W give the oflice
sufficient resources. The recently established Independent Commission for Policing for Northern
Ireland, although its only legal power is the power to make recommendations, can also be a force
for change in the right direction if it takes to beart the Special Rapporteur’s recommendations
and the detailod submissions of human rights organizations such as the Coounitice for the
Administration of Justice and British lrish Watch. Drawing their sustenance from the resenvoir
of good will instilied by the Good Friday agreement and the subsequent referenda, these
governmental and non-governmental insututions can work together to restore public trust in the
legal system — largely by helping to shape a sysiem that is in {act trustworthy.

1 look forward 1o hearing from cach of our distinguished participants.
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! Statement of Chairman Gilman
Mecting on Northern lreland -- UN Special Rapporteur Report
September 29, 1998

Chairmas Smith thank you for arranging todsy's importast session. Northern lreland
and the abuse of human rights there have long been s matter of grave concern 10 us here in the
Congress, and especially this committee.

1 am pleased to be able to say as a result of the Good Friday accord that the people of
Northern Ireland are today the closest they have ever been to permanent peace and reconciliation.
1 am also proud that the U.S. has played & major role in contributing to this bright new future.
Over the years we have directed our effort to obtaining equality for both traditions, since without
this, there could mot be the confidence and hope we now see on display in Northern Ireland.

Our role and interest in the north are not over. We must continue to expose abuses and
seek fundamental change when abuse of human rights occur. The United Nations Special
Rapporteur's report on the harassment and intimidation of defense lawyers, is an important and
timely analysis. This has been described by many as the most critical report ever rendered on the
abuse of human rights in Northern Ireland. | am glad that is has been brought to light now.

The undermining of the Rule of Law and respect for human rights in Northern Ireland
could no doubt contribute to the eventual collapse of the Peace Accord.

The UN report's conclusion on activities directed against defense counsel are very
troubling (quote) : “.....the RUC has engaged in activities which constitute intimidation , hindrance,
harassment or improper interference. The Special Rapporteur is particularly concerned by the fact
that the RUC has identified solicitors with their clients or their clients’ causes as a result of
discharging their functions”. (end quote)

The fresh start in Northern Ireland under the Good Friday most bring an end to these
traces of the past. Inequality and any undermining of fundamental rights must pot be part of the
new future of the north of Ireland. We need real change on the ground.

Many independent bodies have also expressed concerns similar to the UN's finding on the
abuse of defense counsel. These include the ABA, the New York Lawyer's committee for human
rights, and the British- Irish Rights Watch.

1 welcome today's inquiry. We are particularly grateful to the UN Special Rapporteur for
bringing to light these serious problems in the Northern Ireland system of justice . We look
forward to hearing his and our other witnesses' recommendations, as to a resolution of this serious

problem.

The report highlights the need for change. | am pleased that the International Relations
Committee early next year will be holding full committee hearings on the root cause of some of
these problems, the RUC. The need for an acceptable policing force in the north of Ireland, could
not be clearer. Thank you.
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CONGRESS OF THE UNITED STATES

COMMITTEE ON IMWWL RELATIONS
HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON INTERNATIONAL OPERATIONS

29 SEPTEMBER 1998

STATEMENT OF PETER MADDEN SOLICITOR OF MADDEN AND
FINUCANE SOLICITORS 88 CASTLE STREET BELFAST

Mr Chairman and distinguished members of the Congress | want to
thank you for the opportunity to present testimony in response to Mr.

Cumaraswamy's report.

| would like to thank Mr. Cumaraswamy for carrying out his investigation
and preparing and presenting his very full report. | know that this is a
difficult time for him and | hope that the unhappy situation in his
homeland will be resolved. it is a tribute to his resolve and his
determination and his professionalism in the cause of the protection of

human rights throughout the world that he is here today.

| particularly thank him for his support for the growing call to the British
government to establish a full public judicial inquiry into the murder of

Pat Finucane.
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| wait (o thank Jane Winter of British irish Rights Watch for her
painstaking research and for her persistence in pursuing these issues.
Without her persistence and dedication, these issues would not be

before you today.

Although Pat Finucane was murdered by a loyalist death squad, there is
" evidence that the British government and the RUC were involved in the

murder.

Prior to Pat Finucane's murder, the RUC threatened that he should be
assassinated by loyalists. Three weeks before his murder in February
1989, the British government minister Douglas Hogg, stated that there
were a number of solicitors who were unduly sympathetic to the IRA.
Brian Neison was a British army agent who was directly involved in the
murder. Nelson's British army commanders took their orders from their
political masters in the British government in London. Pat Finucane's
family want to know what is the link between the RUC death threats,

_ Hogg's statement ( which he refused to elaborate upon ), and the true
role of Brian Nelson. They also want to know how he could have been

shot with a British army pistol.

The problem of threats and verbal abuse by the RUC to lawyers
representing people held in interrogation centres has existed for many
years. It has been well documented. It continues to this day. The threats

to the lawyers cannot be separated from the verbal and physical abuse
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of the clients themselves. Mr. Cumaraswamy's remit does not extend to
the complaints of ili-treatment from peopie in custody, b 1t again those
complaints and medical ;vldonco over the years have not only been well
documented but hundreds of thousands of pounds have been paid In
damages to people uniawfully arrested, falsely imprisoned, and

~ assaulted In interrogation centres. | have representsd many of those

people.

The Pat Finucane murder is a classic example of collusion between the
British army, the RUC and loyalist death squads. That collusion is
probably responsible for aimost 1000 of those killed in our conflict.

Threats to lawyers and physical ill treatment of detainees in
interrogation centres by the RUC go hand in hand. Other abuses are
again well documented such as the murder of both adults and children
with plastic bullets, the implementation of a shoot-to-kill policy, the
implamentation of a supergrass system to secure convictions in Diplock
courts, the harassment and verbal abuse of young nationalists in their
own streets. All this working in a legislative perversion of so called
emergency law which has lasted over 25 years. There have been few

prosecutions of RUC members or dismissals for misconduct.

| have represented thousands of people over the past 20 years, mainly

nationalists, who have been victims of the RUC. | have represented
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hundreds of people who have been subjected to brutality and il

treatment in the intsrrogation centres,

| would like to refer to part of Paragraph 21 of Mr. Cumaraawamy's
report if | may.

PARAGRAPH 21°

Here we have the extraordinary statement from the Assistant Chief
Constable, who is second in command, who thinks that it is perfectly
legitimate for the RUC to undermine the lawyers who advise people in
the interrogation centres . He thinks that it is perfectly legitimate for a
police officer to tell a person under interrogation that his solicitor is
giving him bad advice by advising him to remain silent. it has to be
borne in mind that the lawyer is not permitted to attend the interrogation
( a legal principle approved by the House of Lords, the highest court of
appeal in the jurisdiction) and that the client is also being subjected in
most cases to verbal abuse himself in isolated conditions designed to

frighten and intimidate him into making a confession.

There are very few situations where a lawyer would advise someone
being questioned in those conditions to answer any questions. in those
particular conditions, the best advice is probably to remain silent
despite what the Assistant Chief Constable thinks. And apart from that,
the person being questioned still has a fundamental right to remain
silent. It is an amazing statement from such a senior officer which |

think reflects an ignorance of the law, an ignorance of human rights,
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and a hostility to the lawyers whose function is to protect those very
rights. it is not a matter of carrying messages to detainees to remain
slient - it could amount to professional negligence If a lawyer advises a
client to answer questions in those circumstances . When you consider
that such high ranking officers see nothing wrong with holding those
views so much so that they are prepared to tell Mr.Cumaraswamy, of all
people, it makes easier to understand why the threats continue to this

day.

People are still arrested under the Prevention of Terrorism Act, they are
still not permitted to have their lawyers present to advise during the

questioning, and they are still subjected to threat and verbal abuse.

if | can refer back to the same paragraph of the report, paragraph 21, to
the statement by the Chief Constable that the RUC are being portrayed (
presumably by the lawyers who are making the complaints ) as part of
the unionist tradition as part of some political agenda. This statement is
puzzling. The RUC is 95% unionist. its members are drawn from the
unionist community. Nationalists represent somewhere between 40 -
45% of the population. | dont think it is part of any political agenda to

portray the RUC as being unionist. They are unionist. It is a fact.

All this raises questions about the whole nature and future of policing in

the north of Ireland. It has particular significance to the new Policing
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Commission set up by the Good Friday agreement under the

chalrmanship of Chris Patton.

We are now In time of relative peace in the north. We are on the verge of
great change .It is a time of great hope for the future. But unless there is

fundamental change it will be difficult to maintain that peace.

The people of the north of Ireland have been promised in the Good
Friday agreement “... a truly historic opportunity for a new beginning. A
new beginning means new institutions. Just as there has to be a new
approach to the administration of justice, to the judiciary, and to
inclusion of nationalists in government. There must be a new police

service.

The RUC personnel who have been involved in the sort of abuses to
which | have referred are still in the RUC. The RUC people who carry out
the threats and verbal abuse today are obviously still there. The RUC

men who threatened Pat Finucane with death are probably still there.

The new Policing Commission headed by Chris Patton must understand
that unless there is major change in policing, unless a new police
service is established, which is representative of and accountable to
the community that it serves , unless immediate steps are taken to
introduce recruitment and training programmes to ensure that the

membership of a new police service quickly reaches the required
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number of nationalist members, it will be very difficult to achieve lasting
peace. Mere cosmetic change v;ill not be enough .There is no other way
around it. A new police service must include in its personnel between
40 and 45% nationalists to reflect the proportion of nationalists in the
population, and that must be achieved quickly. Those members of the
RUC who are currently guiity of human rights abuses must be brought
to justice. Any delay will be seen as a refusal to implement the

necessary change.

| cannot emphasise enough how important policing is in the new
situation. | cannot emphasise how much the RUC is not accepted by

“nationalists.

What has occurred in the past in the north of ireland is the dominance of
one community over the other, the dominance of unionists over
nationalists and the exclusion of nationalists from government.
Nationalists who now make up between 40 - 45% of the population are
not a minority. The RUC is unionist because its members come from the
unionist community. One community's police force cannot dominate the
other community. A new police service must serve all the people of the
north of Ireland and such a new police service must have the support of

all the people.

Pat Finucane was murdered because he sought to protect the rights of

nationalists in a unionist dominated state. That domination has been
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supported and secured by the British government. The British
government will have to take responsibllity for ensuring that the terms

of the Good Friday agreement are implemented.

In order to achieve lasting peace and stability , and it is very possible to
do 80, both the British and the lrish government must carry out the
promises made to the people of ireland and they must fulfill the
comniitment to the principles of panncr:hlp, equality and mutual
respect and to the protection of civil, political, social, economic and

cultural rights in their respective jurisdictions.
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Statement of Rosemary Nelson

Committee on the Administration of Justice, Belfast

Before the International Operations and Human Rights Subcommittee
of the House International Relations Committee
Hearing on Human Rights in Northern Ireland

29th September 1998

| have been a solicitor in private practice in Northern Ircland for the past tweive years. My
practice includes a mixture of several areas of law including crime, matrimonial and personal
injury cases. My clients are drawn from both sides of the community. For the last ten years |
have been representing suspects detained for questioning about politically motivated offences.
All of these clients have been arresied under emergency laws and held in specially designed
holding centres. There are three such centres across Northem lreland. Since | began to represent
such clients and especially since | became involved in a high profile murder case, | have begun to
experience difTiculties with the RUC.

These difficulties have involved RUC officers questioning my professional integrity, making
allegations that | am a member of a paramilitary group and, at their most serious, making threats
against my personal safety including death threats. All of these remarks have been made to my
clients in my absence because luwyers in Northern Ireland are routinely excluded from interviews
with clients detained in the holding centres.

This behaviour on the part of RUC officers has worsened during the last two years and
particularly since [ began to represent the residents of the Garvaghy Road, who have objected to
an Orange Order march passing through their area from Drumcree Church. Last year | was
present on the Garvaghy Road when the parade was forced through. 1 had been present on the
road for a number of days because | had instructions from my clients to apply for an emergency
judicial review of any decision allowing the parade to pass through the area. When the police
began to move into the area in force in the early hours of 5* July. | went to the police lines and
identified myself as a lawyer representing the residents. 1 asked to speak to the officer in charge.
At that point | was physically assaulted by 8 number of RUC officers and subjected to sectarian
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verbal abuse. | susuined bruising to my anm snd shoulder. The officers responsible were not

wearing any identification numbers and when | asked for their names | was told 1o “fuck ofT".

| complained about the assault and abuse but to date have obtained no satisfactory response from
the RUC.

Since then my clients have reported an increasing number of incidents when | have been abused
by RUC officers, including several death threats against mysell and members of my family. |
have also received threatening telephone calls and letters.  Although | have tried to ignore these
threats inevitably | have had 10 take account of the possible consequences for my family and for
my stafl. No lawyer in Northern lreland can forget what happened to Patrick Finucane nor
dismiss it from their minds. The allegations of official collusion in his murder are panticularly
disturbing and can only be resolved by an independent inquiry into his murder, as has been
recommended by the UN Special Rappornteur. | would be grateful if the Subcomminiee could do
all in its power to bring about such an inquiry, by communicating to the United Kingdom
government its belief that an inquiry in this case would in fact be a boost to the peace process, as
it has been in the Bloody Sunday case.

I have also complained sbout these threats, again without any satisfactory response. Although
complaints against the RUC are supervised by the Independent Commission for Police
Coemplaints, the complaints themselves are investigated by RUC officers. Recently, a senior
po.ice officer from England has been called in to investigate my complaints in view of the RUC's
apparent inability to handle my complaints impartially. This English police officer is
interviewing witnesses himself and has decided not to rely on any assistance from the RUC.

| believe that one of the reasons that RUC officers have been abie 1o indulge in such systematic
abuse against me is that the conditions under which they interview clients detained under
emergency laws allow them to operate without sufficient scrutiny. My access to my clients can
be deferred for periods of up to 48 hours. | am never allowed to be present while my clients are
interviewed. Interviews are now subject to silent video recording but are not yet being audio-
recorded, although that is due to be introduced. The UN Special Rapporteur has made a number
of recommendations that would remedy this situation, which 1o date have not been implemented.
I should be grateful if this Subcommittee would lend their support to what he proposes.
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Another reason why RUC officers abuse me in this way is because they are unable to distinguish
me as a professional lawyer from the alleged crimes and causes uf my clients. This tendency to
identify me with my clients has led to accusations by RUC officers that | have personally been
involved in paramilitary activity, which | deeply and bitterly resent. The Special Rapporteur has
recommended that RUC ofTicers be sensitised (o the important role played by defence lawyers in
the criminal justice system. To date this recommendation had not been implemented. | should be
grateful if this Subcommittee would ask the UK government what steps they intend to take to act

on this recommendation.

I, like many others, was pleased (0 see the human rights provisions included in the recently signed
Agreement. In panticular | was pleased that the Agreement looked to the early removal of the
emergency provisions legislation which has been in place in some shape or form since the
inception of the state. The existence of this legislation has seriously undermined public
confidence in the rule of law and led (0 numerous miscarriages of justice, some of which have
involved my clients. | was therefore very disappointed when, in the wake of the horrific Omagh
bombing, new and draconian legislation was introduced which further erodes suspects’ due
process rights. For example, the legislation provides for the opinion of a senior RUC officer that
someone is a member of a proscribed organisation to be accepted as evidence by the courts. | and
many of my colleagues fear that if these laws are used they will lead to further miscarriages of
justice. Although this legislation has already been passed | hope that the Subcommittee will

express its concem to the British govemment that it will not be used.

[ believe that my role as a lawyer in defending the rights of my clients is vital. The test of a new
society in Northem Ireland will be the extent to which it can recognise and respect that role, and

enable me to discharge it without improper interference. | look forward to that day.

I thank Chairman Smith and this honourable Subcommittee for its continuing interest in these

important matters for the future of my country.
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Statement of Paul Mageean

Committee on the Administration of Justice, Belfast

Before the international Operations and Human Rights Subcommittee
of the House International Relations Committee
Hearing on Human Rights in Northern Ireland

29th September 1998

Thank you for the invitation to testify today. The Committee on the
Administration of Justice (CAJ) is an independent human rights organisation
which draws its membership from across the different communities in
Northern Ireland. CAJ works on behalf of people from all sections of the
community and takes no position on the constitutional status in Northern
ireland. CAJ was recently awarded the Council of Europe human rights prize
in recognition of its efforts to place human rights at the heart of the peace
process. It is on these continuing efforts that my comments will mainly focus.
However, before turning to these issues | want to refer briefly to the
comments made by Rosemary Nelson and Peter Madden. CAJ is profoundly
concemned at the continued problems experienced by the small group of
highly dedicated and courageous defence lawyers in Northern ireland who act
for suspects detained under the emergency laws. This has been an ongoing
problem throughout the conflict but particularly since the mid 1980s. The
attention it is now receiving is due to the work of the Special Rapporteur on
the Independence of Judges and Lawyers and the efforts of a number of
NGOs including in particular the Lawyers’ Committee for Human Rights and
British Irish Rights Watch. We would urge the Committee to take whatever
action it can to ensure that the UK Govemment comply with the
recommendations from the UN Special Rapportuer on the Independence of
Judges and Lawyers, Mr. Data Param Cumaraswamy. Members had the
opportunity to listen to Mr. Cumaraswamy earlier this moming and | would
request that the contents of his report into these matters be placed on the
record.



49

CAJ, like many others, weicomed the Good Friday Agreement and its
commitments to the protection of the human rights of all. The Good Friday
Agreemenit states that

“The tragedies of the past have a left a deep and profoundly regrettable
legacy of suffering. We must navar forget those who have died or been
injured or their families. But we can best honour them through a fresh
start in which we firmly dedicele ourselves to the achievement of
reconciliation, tolerance, and mutual trust, and to the protection and
vindication of the human nights of all.”

CAJ endorses these sentiments enlirely. We have consistently maintained
that human rights issues were at the heart of the conflict and that the
protection of human rights must be central to building a lasting peace. In this
context it is very welcome that human rights commitments have been given
institutional form as an intrinsic element of the Agreement. This was then
ratified by the vast majc ity of the people on the island of ireland. The
language of human rights has moved from the margins to the mainstream.

However, while it is right to celebrate how far we have come, we have not yet
reached our destination. Now the task ahead is to turn rhetoric into reality.
This is particularly true of the new human rights structures established under
the Agreement. These include a new Human Rights Commission, a review of
the Criminal Justice System, new arrangements to promote equality and a
commission on policing.

The Commission on Policing has the crucial task, as President Clinton said on
his recent visit to Belfast of adapting the police service “so that it earns the
confidence, respect and support of all the people®. The extent of that task has
been illustrated for the Committee by the testimony of Rosemary Nelson and
Peter Madden. A key starting point for the work of the Commission is
obviously the implementation of the recommendations of the Special
Rapporteur to ensure that in future defence lawyers can discharge their
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professional duty without fear of interference from the police, a key
component of any normal democratic society.

Itis crucial that the will for change and lasting peace is given full expression in
the institutions yet to be established. It is the task of civil servants to deliver
on commitments made. It is not acceptable that they should in any way
obstruct or dilute these commitments. [t is equally the responsibility of
ministers and politicians to ensure that those commitments are honoured.

If we take for example the proposed Human Rights Commission, the current
legislative proposals fall far short of that goal. Such a Commission needs lo
be fully independent, it needs to be able to take cases of its own volition, and
most importantly, it must be able to undertake investigations into alleged
violations of human rights. The current legislative proposals should therefore
be amended to ensure a genuinely independent commission adequately
equipped with the above powers to act as guarantor for the rights of everyone
in Northern Ireland.

We are similarly concerned that the legislative proposals on equality fail to
measure up fully to the commitments made in the Agreement. It is essential
that the Bill specifies in the clearest terms the exact nature of the mechanisms
to implement the equality provisions made in the Agreement. Furthermore,
the Bill should ensure, as envisaged in the Agreement that discrimination is
outlawed on all grounds, not simply those of religious or political opinion. We
would like to inform the Committee that the upper chamber of the United
Kingdom Parliament, the House of Lords, will be debating the legislative
proposals on human rights and equality during October. | would request that
a critique of the current proposals together with a full set of proposed
amendments which CAJ has compiled be placed on the record. We believe
interventions by the Committee to urge that the legislation fully comply with
the spirit and ethos of the Agreement may well assist in strengthening the
legislative proposals on human rights and equality. We would be grateful for
whatever assistance the Commitiee can give in this regard.
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We believe that the continued support and attention of the international
community, and particularly the USA, will be key to ensuring that all of the
human rights commitments contained in the Agreement are implemented in
full. In this context we are particularly grateful to Chairman Smith, and to the
other members of the sub-commitiee for their continuing interest in human
rights in Northern lreland. We are also grateful for the continuing work of our
colieagues in the international human rights groups, particularly Human
Rights Watch, the Lawyers Committee for Human Rights and Amnesty
International,

While the Agreement offers the hope of a bright future, it is also clear that it is
all too easy to repeat the mistakes of the past. This was clearly demonstrated
in the wake of the horrific Omagh bombing. The government recognised that
intention of those who planted the bomb had been to undermine the
Agreement, however rather than heeding the need (acknowledged in the
Agreement) to move away from emergency legislation, the government chose
instead to introduce perhaps the most draconian legislation that we have seen
in the last 30 years. We would like to place on record a briefing on this
legisiation compiled by CAJ and British Irish Rights Watch.

Similar legislation has in the past not simply failed to resolve the conflict but
has actually fuelled it by undermining respect for the rule of law. We cannot
allow our society to be dragged back into the tragedy from which we are
emerging. A future for all the people of Ireland, underpinned by the human
rights protections of the Agreement, is too precious a prize to risk by repeating
the mistakes of the past. In so doing, we play into the hands of all of those
who would seek to wreck the Agreement.

The task now for all of us is to secure that future and the best way wr: can do
that is, as President Clinton said, to “build a more just society whizre human
nghts are birthrights and where every citizen receives equal protection and
equal treatment under the law. These must be the benchma.ks of the new
Northem Ireland.”

Thank you very much



52

RIGHTS WATCH

SUBMISSION BY JANE WINTER, DIRECTOR, BRITISH IRISH RIGHTS WATCH,
TO THE HOUSE COMMITTEE ON INTERNATIONAL RELATIONS'
SUBCOMMITTEE ON INTERNATIONAL OPERATIONS AND HUMAN RIGHTS

ATTEMPTED INTIMIDATION OF DEFENCE
LAWYERS IN NORTHERN IRELAND AND THE
IMURDER OF PATRICK FINUCANE

'OCTOBER 1998



22

23

INTRODUCTION

British Irish RIGHTS WAICH is on independent non-governmental
organisation that has been moni*onng the human rghts dimension of
the conflict, and lattery the peace procaess, in Northem irelond since
1990. Our services are avaliobile, free of charge. to anyone whose
human rights have been viclated because of the confiict, regardiess of
religious, political or community affiiations. We toke no position on the
eventual constituionol outcome of the confiict.

Since 1992 British ish RIGHTS WATCH has made no less than 8 submissions
1o the United Nations Special Rapporieur on the independence of
Judges and Lawyers conceming the murder in 1989 of Belfast solicitor
Patrick Anucone and ottempts to intimidate defence iowyers in
Northem ireland.

INTIMIDATION OF DEFENCE LAWYERS

infimidation of defence lawyers is endemic to the system of criminal
justice in Northemn lreland. Detainees held under emergency laws in
holding centres such as Castiereagh lack many due process safeguards
which are afforded to suspects held under the ordinary system of
criminal justice. They can be held for up 1o 48 hours without either their
iawyer or their family being informed of thelr arrest. They can be denied
access to a lawyer for periods of 48 hours at a time. Lawyers are not
cliowed to remain present whiie suspects are interviewed by the police,
as they cry In other cases, ond even in ferrorist cases elsewhere In the
United Kingdom. There is no effective independent scrutiny of police
interogations. The only record of such interrogations is notes taken by
the police. The purpose of such an oppressive regime of detention is to
obtain confessions and to collect inteligence. As port of that process.
detainees are actively encouraged fo feel isolated and thot no-one
can help them. One element in that process of persuasion is an attempt
by RUC officers to aliencte detainees from thelr lawyers.

This ottempt to drive o wedge between lawyers and thelr clients takes a
varety of forms. At its lowest level, RUC officers wilt suggest that lawyers
are incompetent, or alternatively only interested in making money
without having any real concem for the welfore of thek clients. More
sinisterly, RUC officers will allege that certain iawyers are well-known for
their sympathy with poramilitary groups and that suspects have
befrayed their own affiiations by choosing a particular lawyer. At its
worst, RUC will offer death threats against iawyers and volunteer to
collude with paramilitaries to bring about the lawyer's demise.

British ish RIGHTS WATCH has over time interviewed the majority of
defence soiicitors - and a smaller number of high-profile detence
banisters - acting in temorist cases in Northem Ireland. We have found
that all defence lawyers suffer this type of intimldation, regardiess of
whether they more often defend republican or loyallst clients. The more
emergercy law cases they undertoke. the more likely they are to
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experience such attempts to intimidate them. However, there is an
eiement of discriminotion ot play. in that historically most defence
lowyers, even those ccting for loyalist clients, are Catholic. This is
becaouse Catholics were ioter 10 enter university and the professions in
Northern Ireland, owing to inherent discimination agalinst Catholics in
Northem ireland's formative yeors. Furthermore. the police torce in
Northem ireiand has traditionally been drawn from the majority,
Protestant community. Currently, the RUC is over 90% Protestant.
Politically, the Protestant community Is unionist and, In many coses,
loyailist, In its affiliotions, and this is equally the case with the RUC. Threots
against Cathollc lawyers that RUC officers will collude with loyolist
paramilitarias in order to kil the lawyers are therefore particularty potent.
Although death threats against lawyers have diminished since the
ceasefires in Northern lreland, other forms of abuse, including references
to Potrick Finucane, continue. All ilawyers, whether Protestant or
Catholic, come in for this type of abuse from certain RUC officers. who
assentially identify the lawyers with the supposed crimes and couses of
their clients.

Northem ireland lawyers bitterly resent these attempts to intimidate
them. They resent slurs on their professional integrity, and any attempt to
undemine thekr clients' confidence in thek ability to represent their
interests competentty and importially. Death threats, while Irtoting,
were not taken very serlously until Belfast solicitor Patrick Finucone was
murdered in 1989. Since then, many iawyers hgve courageously
operated in fear of thelr lives. His death was all the more shocking in
that evidence gradually begon to emerge that strongly suggest security
force, and possibly government, collusion in his death. These
circumstances are examined below.

THE MURDER OF PATRICK ANUCANE

Patrick finucane was murdered on 12th Februory 1989 by an llegal
loyalist paromititary group, the Ulster Fre@édom Rghters. No-one has been
prosecuted for his death, desplte the fact that Brian Nelson, o British
inteligence aogent, hos allegedly admitted o parficipating in his murder.
There is evidence of coltusion in his kiling by members of the British
security forces. There is aiso evidence that death thveats were made
against him by police officers prior to his death. He was killed shortly
after a govemment minister made remarks in Pariament disparaging
some solicitors in Northem ireland. The police investigation into his
murder and the inquest were both deficient. Although some members of
Patrick Finucane’s fomily had paramilitary involvement, he himself had
none. He was an able, effective and innovative lawyer who
represented clients from both sides of the conflict in Northemn Ireland.

He was Involved in a number of high profile legal cases arising from the
confiict, Including cases token against the United Kingdom at the
European Commission of Human Rights. and his family belleve that it
was because of his work on thase cases that he was targeted for
murder.
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2 33.2 in 1989, John Stevens, a senior English police officer, was asked to

3.3

investigate aflegations that members of the security forces had been
passing detolis of suspected IRA members to loyallst paramiiitaries. As o
result of his iInquiry, 94 peoplie were arested, of whom 59 peopie were
charged or reporied to the Director of Public Prosecutions, resulting in 47
prosecutions and 183 convictions for separate offences. The most
significant outcome of Stevens' inquiry was the prosecution of Brion
Nelson, a British agent who was working for the govemment inteligence
service and acting as the senior intelligence office of the UDA from 1987
to 1990. In January 1992 he stood trial on five charges of conspiracy to
murder, to which he pieaded gulity. Two charges of actuai murder and
13 other charges ogoinst him were dropped shortly befora the trial,
which lasted only two days. He was convicted on ail five conspkracy
chorges. pius @ number of lesser charges, and sentenced to 10 yeors'
Imprisonment, a remarkably lenlent sentence. After his conviction, he
showed joumnalists his prison diory, which was featured In @ Ponorama
programme transmitted by BBC telavision on 8.6.1993. In this dicry, he
allegedly admitied to involvement in a number of other murders,
including that of Patfrick Anucane and to targeting another lowyer,
Paddy McGrofy. The transcript of the programme was referred to the
Oirector of Public Prosecutions, who asked John Stevens to investigate
these allegations. Stevens completed his enquiries in January 1995, and
submitted his final report 1o the DPP of Northem ireland on 24.1.1995. On
17.3.1995 the OPP Issued a direction of no prosecution to the Chief
Constable of the RUC. It is not known why he reached this decision,
which seems extraordinary in the face of Brian Nelson's aliegedly self-
confessed part in the murders. None of Stevens' reports have been
published, although a summary of his first report is available.

Nelson's prison diary sheds fight on some of the evidence given on his
behalf by his securnity service handler, identified in court only as Colonel
J. J testified that Brian Nelson was a security service agent!. He was
infiltrated into the UDA and became their senior intelligence officer. In
that capacity he came into possession of numerous records of potential
targets for assassination. He passed all of these to his handiers, whom he
met reguiary to inform them of planned loyalist assassinations. Nelson's
reports were regarded as highly volugble. He was considered to bs “a
very important agent“2. intelligence supplied by him was reported to
senior officers in RUC Special Branch and the Chief Constable, the
highest levels of the military command in Northem Ireland, the Special
Branch of the irish police service, and the Secretary of State for Northem
irelond. J referred o a particular incident during his evidence when
Neison had been asked by the UDA for a photograpin of an individual
who was an assassination target and Nelson had shown them a piclure
of this individual coming out of the courthouse with another person, who
was in fact the intended target’. it Is now understood that the true
target was Patrick Finucane, who was portrayed in the photograph in
the company of a client. it is further understood that J was attempting

Transcript, J's evidence. p. 5
ibid, p. 24
Ibid, p. 29
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to suggest by his testimony that Neison's handiers did not know thot
Potrick Rnucane was the target, but Nelson, according to the
Pancorama programme, informead his hondiers of thot fact some weeks
prior to the murdert,

Patrick Rnucane's death came less thon four waeks after Dougias Hogg

MP, then Pardlamentary Under-Secretary of State for the Home

Department. said in a Committee stage debate on the Prevention of

Terrorism (Temporory Provisions) Bl on 17.1.1989:
“| have to state as a fact, but with grect regret, that there are In
Northem lreland a number of solicitors who ore unduly sympathetic
to the couse of the IRA."

Although challenged, he failed to substantiate this allegation, although

he repeated it several times in similar ianguage, saying only:
»... stote it on the basls of advice that | have received, guidance
that | have been given by people who are dealing with these
matters, and | shall not expand on it further.”

Statements made in Pardiament are privileged and cannot be made the

subject of (egal action. Speaking In reply, Seomus Malion MP sald:
“i hove no doubt that there are iawyers walking the streets or driving
on the roads of the North of ireland who have become targets for
assassing' bullefs as a result of the stotement that has been made
tonight.....Following [this] statement, people’s fives are in grave
danger. People who have brought cases against the European
Court of Human Rights will be suspected. People accused of IRA
membership and other activities will be suspected.”

Commenting on this episode. the American Lawyers Commitiee for

Humaon Rights said:
“Hogg's remarks caused a public outcry. especially from within
Northem lreland's legal community. Mrs Finucane told us that her
husband was especially shocked. Not only could he not understand
why o govemment minister would make so iresponsible a
statemant, he also began to take the threais against him as more
than intes;ogation devices. After Finucane’s murder, another outcry
against Hogg arose that included calls for his resignation, but these
went unheeded. Hogg has since moved on to another post. To
date, nelther he nor the govemment has issued on apology for his
remarks save for feeble expressions of regret af Finucane's kiling.
Hogg also refused to meet with our delegation to discuss his
remarks."$

Patrick Finucane's family and colleagues believe that Dougias Hogg's

remarks may have been based on inteligence reports from Brian

Nelson. At the inquest on his death, the police officer in charge of the

murder inquky, Detective Superintendent Simpson, said:
“Ihe police refute the claim that Mr Finucane was a member of the
PIRA. He was just another law-abiding citizen going about his
professional duties in a professional manner.”

Panorama transcrpt, p.12

Human Rights ond Legol Defense in Northem kreiond: The infimidiafion of
Delonse Lawyers. the Murder of Polriick Anucane, Lawyers Commitiee for
Human Rights, New York, February 1993, p.52
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Before his death, Patrick Anucane recelved a number of death threats,
mainly delivered via his clients, by RUC officers. In May 1987 a group of
solicitors In Northem keland issued a public statement from the offices of
the firm of Patrick Fahy & Co. in Omogh alieging that ther cllents had
reported regular abuse of the solicitors by members of the RUC, who
had not acted upon complaints made fo them by the solicitors
concemed. Patrick Finucane's name appecred in the list of solicitors
subscribing to this statement.

Amnesty Intemational, in its report United Kingdom Hurman Rights
Concems, soid that a client of Patrdck Anucone's had “said that his
lowyer, Patrick Anucone, would be kiled” 7 g year before the murder
took place. That client was Brian Glilen, who suffered severe ii-
traatment in RUC custody for which he loter recelved compensation.
Brion Gllien told the American Lawyers Commiftes for Human Rights that
after Patrick Ainucane filed a petition for habeas corpus on his behailf,
police officers told him that, "It would be better it he [Patrick Anucane)
were dead than defending the likes of you," and that they threatened
fo give detalls conceming the solicitor and his client to loyalist
paramilitadess.

Occasional threats had been made against Patrick Finucane since the
lote 1970s. After the Gllien case the incidence of threats escalated.
Clients reported abuse of Patick Finucane by police officers during
interrogations at holding centies such as Castiereagh. Several former
clients of Patrick finucane's told the Lawyers Committee about death
threats made against him by police officers. He also received
threatening telephone calis at his home.

John Stalker, writing of his experiences of frying to investigate allegations

of a shoot-to-il policy in Northern Iretand in his book Stake’. reported

that in 1984 or 1985 an RUC sergeant sald to him of a lawyer who must

have been Patrick Ainucane’®,
“The solicitor is an IRA mon - any man who represents IRA men is
worse than an IRA man. His brother is an IRA man also and { have to
say that | believe a senior policeman of your rank should not be
seen speaking to the likes of either of them. My colleagues have
asked me to tell you thot you have emborassed all of us In doing
that. | will be reporting this conversation and what you have done
to my superiors.”

John Stalker professed himself surprised at the sergeant's “studied

vehemence".

On 5* January 1989, five weeks before his death, one of Patrick
Finucane's clients alleged that an RUC officer

June 1991

Ibid, p. 56

Human Rights and Legal Defanse in Northem keiond: The Intimidation of
Defense Lawyers, the Murder of Porrick Anucane, Lawyers Committee for
Human Rights, New York, 1993, p. 49

Penguin, 1988, p. 49

Identified by his client's name and case
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“....Informed me that my solicitor was working tor the iRA, ond
would meet his end also.....He asked me 10 give Mr Finucane o
message from him.....He told me to tell him he is a thug in a suit. o
person frying to lst on he is doing his job, and that he, like every
other fenlan [republfican)] bastard, wouid meet his end.”

On 7* January, another client was told,
“Fucking Finucaone's getting took out [murdered).”!!

The solicitor's widow, Geraldine Finucane, knew that the RUC had been
making death threats against her husband for some fime before his
death. She aftempted to maoke a statement to that effect at his inquest,
but was prevented from doing so by the Coroner. In the absence of o
police prosecution, the Coroner's inquest is the only available public
forum for investigating o murder. However, her attempts to read out her
stotement were ruled inelsvont by the Coroner, John Leckey, ‘who was
constrained by the rgid rules on inquests in Northem irelond, which do
not allow the inquisition to extend beyond the identity of the deceosed
and how, when and where he died.

It was because of these thveats thal Patrick Anucane's law firm, Modden
& Finucane, began to monltor clients' instructions systematically. British
Irish RIGHTS WATCH has independently examined these instructions over
number of yeors. The sort of threats made against Patrick Finucane by
RUC officers have continued to be made against other members of the
firm and are still being made today. Other solicitors who have not
systematically recorded such remarks reported t.y thek clients have
nonetheless experienced them and reported them to us. 3etore Patrick
Finucane's death, they did not take such threats seriously; now they do,
especially since the threats are often coupled with direct references to
Patrick Finucane. References to him are also made when clients are
threatened by police officers.

The following questions remain outstanding concerning Patrick

Finucane's murder.

whot role did Brian Nelson play in the murder of Pafrick Finucone?

What reports did Brian Nelson make to his army handlers

conceming Patrick Anucane?

what steps did the British intelligence services take to prevent the

murder of Patrick Finucone$

Aport from the involvement of Brion Nelson, what role, it any, did

the British security services play in the murder? .

What information, If any, was passed by Brtish military inteligence

to the RUC conceming Patrick Finucane, and conceming the

murders

6. What police roadblocks were within one mile of the Finucane
residence on the day of the murder? When were they removed,
and why?

. - What steps did the poiice take to investigate Geraldine Finucane’s
ollegations that her husband's clients had reported decth 'hreqt‘s

n 2 W N

~N

source: instructions taken by Madden & Anucaone. solicitors
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issued against him by police officers prior to his death? Why has
she, Patrick Finucane's business partner Peter Madden, ond Patrick
Finucane's clients not been interviswed by police about these
allegations$

8. What aspects of Patrick Finucane's murder were refarred to John
Stevens on both occasions?

?. What investigations did John Stevens make with regard to Patrick
FAnucanet?

10. What conclusions did John Stevens reach concerming the murder?
Why were these not published?

1), Why did the DPP decide not to proseciute Bian Nelson?

12, Will the govemment publish both John Stevens' reports®

13. What was the basis for the remarks made In Pariament by Douglas
Hog@?® To which solicitors specifically was he refering? Does the
govemmaeant still believe that his remarks were accurate; and if so
on whot evidence®

14. Will the United Kingdom government set up an Independent inquiry
with full judicial powers into the murder of Patrick Finucane and on-
going attempts to infimidate defence iawyers?

INTERNATIONAL HUMAN RIGHTS STANDARDS

On 7™ September 1990 the Eighth United Nations Congress on the
Prevention of Crime and the Treatmeant of Offenders in Havana, Cuba,
adopted a set of Basic Principles on the Role of Lawyers. The United
Nations General Assembly subsequently welcomed these Principles in its
Resolution 45/121 of 14» December 1990 and invited all governments to
be guided by them in the formulation of appropriate legislation and
practice and to make efforts o ensure their implementation.

Baslc Principle 15 states:
“Lawyers sholl always ioyally respect the interests of thelr clients.”

Basic Principle 18 says:
“Lawyers shall not be identified with their clients or their clients’
causes as a result of discharging their functions.”

Basic Principle 17 stipulates:
"“Where the security of lawyers Is threatened as a resuit of
discharging their functions, they shall be adequately safeguarded
by the authorities.”

in the view of British Irish RIGHTS WATCH, the United Kingdom govemment is
falling to uphold these important principles. An independent legal
profession, able to act free of state interference and protected by the
state from temoxist or other threats, is the comerstone of a proper system
of criminal justice in a dernocracy.
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5.5

SCRUTINY 8Y THE UNITED NATIONS

As a result of our submissions of evidence over the previous five yeors to
systematic abuse of defence iawyers on Northerm ireland by RUC officers
clgiming o act in collusion with loyolist paramilitaries, the United Nations'
Special Rapporieur on the Independence of Judges and Lowyers, Dato’
Param Cumaraswamy, made an officiol visit to the United Kingdom in
the autumn of 1997. He delivered his report to the United Nations
Commusion on Human Rights on 19 Apdl 199812,

The Special Rapporteuwr visited both Northem ireland and London on his
oxtensive fact-finding mission. During his trip he met government
ministers, the RUC Chief Constable, the Director of Public Prosecutions,
the Lord Chief Justice and many others, including lowyers, civil servants
ond NGOs.

His report is extremely critical of RUC practices and emergency laws. He
concluded that *... the RUC hos engoged in activities which constitute
Infimidation, hindrance, harassment or improper interference" with
lawyers. He found that intimidation and harassment of defence lawyers
in Northermn Ireland was “consistent and sysiematic”. He has called for
an independent judicial Inquiry into the murder of Patrick Finucane,
saying,
“So long as this murder is unresolved, many of the community will
continue to lock confidence In the abllity of the Govemment to
dispense justice in a tak and equitable manner.”
He also called for an independent inquiry intimidation of lawyaers,
preferably to be caried out by the new Police Ombudsman.

The Speclal Raopporteur recommended that the Law Society and Bor
Councli should be more vocal in thelr defence of lawyers who have
been abused. Lawyers should lodge formoal complaints whenever they
suffer abuse, and the RUC should organise joint training with lawyers'
protfessional bodies “to sensitise them [the RUC) to the important role
that defence lawyers play in the administration of justice." The
govemnment should protect any lawyer who is threatened, vigorously
investigate any threat, and bring perpetrators to justice.

The Special Rapporteur also mode o number of other important

recommengiations:

« solicitors should have immediate access to their clients;

o solicitors should be present during police interviews;

» RUC interviews should be video- and audio-recorded;

« the right of sllence should be reinstated immediately;

» the standord for the admissibllity of confession evidence applied in the -
ordinary ciminal law should apply In all cases;

« the right to trial by jury should be reinstated, with sateguards for jurors;

' 12

Raport on e mission of the Special Ropporteur on the indepence ol Judges
and Lawyers fo the United Kingdom of Great Brtain and Northemn irelond .
United Nations, E/CN.4/1998/3%9/Add 4.
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* privieged communications between lawyers and clients shouid be
respacied when suspects are under survelliance;

» the office of Police Ombudsman shouid be provided with ol necessory
resources requived so that it can meaningfully cammy out its mandate;

« the judiciary should be trained in intemafionol human rights stanuards.

when the Specicl Ropporteur presented his report tv the Commission on

Humar. Rights, the UN High Commisisoner on Human Rignts, Mary

Robinscn. made a joint of siing beside him to register her support for him

and his mondate. In his address, he said:
“... | was satisfied that there was truth in the allegations that the
defense lawyers were harassed and intimidated as described in the
several reports | had received... There was, in my view, a complete
indifference shown by the RUC to the allegations contained In the
reports from the NGOs."

Conceming the murder of Patrick Finucane, he said,
“ .. 1 am convinced that there are compelling reasons for an
independent judicial inquiry. | accept the reason given by the
Director of Public Prosecutions that there was insutficient evidence
o prosecute ony one for the murder even if the person who
actually committed the murder was known. The doubt which needs
to be cleared, is whether there was security torces coliusion in the
murder. That seems to be the outstanding issue ond only a judicial
enquiry could resolve this."

The Special Rapportaur concluded his address to the Commission with

these words:
“I am quite conscious of the fact thot the ongoing peace talks in
Northem reland are ot a crucial stage. It is within this context that |
concluded and made these recommendations in my report with
the conviction that respect for the rule of law and human rights with
greater confidence In pubiic institutions showing fransparency and
occountabliity wil enhance the prospects for a lasting peoceful
settiement of the confiict.”

OFFCIAL RESPONSES TO THE SPECIAL RAPPORTEUR'S REPORT

The United Kingdom govemment issued a pre-prepared response to the
Speclal Raporteur's report. Although it welcomed the report, thelr
response was full of misleading justifications of present policies and
contained no concrete promises of reform. They refused to consider o
judicial inquiry into Patrick Finucane's murder, claiming that it did not
raise any matter of urgent public importance, and saying,
"Unless new evidence Is brought to light there can be no
justification for another inquiry although the police file remains
open."
The joumalist John Ware, who hos researched the role of government
agent Brian Nelson in the murder of Patrick inucane, has recently
pubiished! disturbing new evidence which suggests that Netson's

Time 1o corme clean over the ammy's role in the ‘Dirfy Wor, New Statesman,
24.4.1998
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handilers were well aware of the threat to Patrick Anucane's iife,
although no steps were taken to protect him. His evidence also suggests
that MI5 may have censored the material that was passed to John
Stevens conceming Netson's activities, in order to exclude evidence
relating to the Finucane kiling. If fresh evidence Is required for a pubilic
Inquiry, his revelations ought to quaiify.

The Idsh government's response was much more positive. [t axpressed
deep concem about intimidation of defence lawyers and catled for “a
full re-examination of the circumstances” of the murder of Patrick
Finucane. The Iish government also made an oral statement along
similor lines at the Commission hearing.

The Chiet Constable of the RUC, Ronnie Ranagan, issued an
extraordinary press statement, dated 19" Morch 1998, in response to o
draft copy of the report sent to him by the Speciol Rapporieur. The draft
report included the following passage:
“However, the Chief Constable did express the view that some
solicitors may in fact be working tor the paramilitaries. In this regard,
he stated that this s more than a suspicion. He explained that one
ogenda of the paramilitary organizations is to ensure that detainees
remain silent, and thus, one role of a solicitor is to convey this
message to the detainee. Further, he stated that there is in fact a
political divide in Northern Ireland and part of the political agenda
Is to portray the RUC as part of the unionist fradition. These
allegations conceming police intimidation and harassment of
solicitors is part and parcel of this political agenda. The Assistant
Chlef Constoble also admitted that during the course of an
interrogation an officer may express the view that the solicitor is
providing bad advice to the client and not acting in his interests, for
Instance. by advising the client to remain silent."
The Chief Constable objected to parts of this paragraph and denied that
he personally had uttered any such sentiments. As a result, the first two
sentences were omitted and o small amendment was mads to the start
of the third sentence. The press release criticisad the report as if these
changes had not been made, and lounches an attack on the Special
Rapporteur's integrity. in a discussion with the UK mission in Geneva,
British Irish RIGHTS WATCH was assured that the Chief Constable's press
release did not reflect the government's views, ond that, despite being
issued on officlal RUC headed paper and having been issued to
independent joumallst David McKittrick by the RUC press office, it was
not an “official" press release.

INTERNATIONAL CONCERN ABOUT INTIMIDATION OF LAWYERS AND THE
MURDER OF PATRICK ANUCANE

five of the world's largest and most prestigious NGOs - Amnesty
Intemational, the Intemational Commission-of Junists, Human Rights
Watch, the Intemational Federation of Human Rights (FIDH), and the
Lawyers Committee for Human Rights - all of whom have been
monltoring intimldation of lawyers In Northem lreland and the murder of

n
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Patrick Ainucane, have issued a joint statement supporting the UN report

- ond its recommendations. Amnesty. ICJ, FIDH and LCHR oll made oral
statements at the Human Rights Commission supporting the UN report.

7.2 The folowing functionaries and non-govemmental orgonisations have
expressed concemn about the murder of Pafrick inucane and the issue
of intimidation of iowyers:

¢ the United Notions Speciol Rapporteur on the Independence of

Judges and Lawyers, Dato' Param Cumaraswamy;
o Dr Ciaire Poliey, UK nominee on the United Nations Commission
on Human Rights;
¢ Peter Bums, Rapporteur on the UK for the Committee Agoinst
Torture:
the Standing Advisory Commission on Human Rights, which

advises the UK government on human rights in Northem ireland;

Viscount Colville of Culross QC, in his capacity as Independent
scrutineer of UK emergency laws;

Amnesty intemational;

the Intermational Commission of Jurists;

the intemational Federation of Human Rights;

the Committee on the Administration of Justice:
Liberty.

British lrish RIGHTS WATCH;

the Haldane Society;

Norwegian Helsinki Commitiese;

the American Bar Associofion:

the Lawyers Committee on Human Rights;
Human Rights Watch (formerly Helsinki Watch);
the Law Society of England and Wales; ond

the Association of the Bar of the City of New York.

L
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" *7.3 The American State Department has aiso raised the murder in

consecutive years in its country reports to the Senate on human rights in

7 the UK.
8. CONCLUSION

. 8.1 British kish RIGHTS WATCH welcomes the concem of the House Committee

on Intematicnal Relations' Subcommittee on intemational Operations
and Human Righfs, about human rights problems in Northem lreland

generally and about infimidation of defence iawyers and the murder of

Patrick Anucane in particulor.

82 We respectfully request the Subcommittee to take every opportunity
; open fo it to persuade the British govemment to implement dll the
recommendations in the report by the United Nations® Special

Rapporteur, especially his call for a full judiclal inqulry into the murder of

Patrick Finucane.

! OCTOBER 1998
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L Introduction

The Lav/vers Committee for Human Rights expresses it deep appreciation to
Chairman Smith, Chairman Gilman and Members of the Subcommittee for their
sustained attention to the important and complex issue of human rights in Northem
Ireland. In panticular, the Lawyers Committee is grateful to Chairman Smith for his
persistence and objectivity both in shining a spotlight on human rights violations in
Northern Ireland and in pressing for their elimination.

The Lawyers Committee for Human Rights is an independent, non-govermnmental
organization. Since 1978, the Lawyers Committee has worked to protect and promote
fundamental human rights, holding all governments accountable to the standards
contained in the Universal Declaration of Human Rights and related international human
rights instruments. In its efforts to provide workable solutions to human rights problems,
the Lawyers Committee brings a principled legal focus grounded in intemational law and
principles.

When the Subcommittee last met to discuss the issue of human rights in Northern
Ireland nearly one year ago, multi-party peace talks were cautiously proceeding. Our
chief concerns then were twofold: first, that human rights violations of a serious nature
were continuing to occur in Northem Ireland; and second, that the peace process was
failing to address these issues aggressively.

We are pleased to note that the Good Friday Agreement provides a framework not
only for a political solution to the conflict in Northem Ireland but also for new
institutions designed to effect real change in the area of human rights. But the
commitments contained in the Agreement must be scrupulously and in good faith
delivered upon if the Agreement is to fulfill its promise of a lasting peace. In order for
peace and reconciliation in Northern Ireland to take on deep roots in Northem Ireland, all
members of the community must feel that their rights are being respected.

The Lawyers Committee believes that a transparent and fair justice system is a
barometer of the health of a civil society and a strong indication of a government’s
commitment to human rights and the rule of law. In two reports following extensive
fact- finding missions, the Lawyers Commitiee has focused on a number of problems
related to the justice system in Northem Ireland.! Key among these problems is the
intimidation and harassment of human rights and defense lawyers. This is a subject to
which the Lawyers Committee has devoted considerable attention over the years. It is a
problem which is not unique to Northern Ireland. As evidence of the pervasive nature of

! See Lawyers Committee for Human Rights, Human Rights and Legal Defense in Northern Ireland: The
Intimidation Defense Lawyers, The Murder of Patrick Finucane, (1993). See Lawyers Committee for Human Rights,
At the Crossroads: Human Rights and the Northern Ireland Peace Process, (1995).
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the problem and the central role played by lawyers in the protection of rights, the United
Nations has appointed a Special Rapporteur on the Independence of Judges and Lawyers
to investigate and report on problems in this area. We are pleased that the Subcommittee
is taking this opportunity to examine and comment on the Special Rapporteur's most
recent Report on Northem Ireland. Our statement here addresses the Special
Rapporteur's Report and, in addition, comments on a number of other emerging issucs
which affect progress towards the full realization of human rights in Northern Ireland.

II.  The Report of the UN Special Rapporteur

The Report of April 1, 1998 by Dato' Param Cumaraswamy, the United Nations
Special Rapporteur on the Independence of Judges and Lawyers, offers a persuasive and
comprehensive description of serious violations of human rights occurring in Northern
Ircland, particularly in connection with police cenduct toward lawyers defending parties
charged with terrorism-related offenses. The Lawyers Committee for Human Rights
welcomes this Report and supports without reservation the Special Rapporteur's
recoinmendations. In particular, the Lawyers Committee concurs in the Rapporteur's
conclusion that officers of the Royal Ulster Constabulary have engaged in systematic
abuse and intimidation of defense lawyers in Northern Ireland. These problems should be
promptly investigated, and those found responsible should be held accountable. We
would like to draw particular attention to Mr. Cumaraswamy's recommendation that the
U.K. Government initiate an independent judicial inquiry into allegations of official
involvement in the murder of Belfast solicitor Patrick Finucane.

A. The Findings of the Report

The Report of the Special Rapporteur has identified a number of serious
violations of human rights occurring in Northern Ireland.

1. The RUC persists in the intimidation and harassment of
defense lawyers.

The Special Rapporteur found that the RUC has engaged in a pattern of
intimidation and harassment of solicitors who defend individuals charged with
terrorism-related offenses. This conduct ranges from questioning the integrity of lawyers
to issuing death threats against lawyers through their clients. The Specizl Rapporteur
emphasized that he interviewed numerous lawyers, all of whom confirmed the existence
of this sort of conduct. Rosemary Nelson and Peter Madden, both defense lawyers in
Northemn Ireland who present testimony today to the Subcommittee, have confirmed to
the Lawyers Committee that such conduct on the part of the RUC persists even after the
signing of the Good Friday Agreement.

The Report of the Special Rapporteur highlights Principle 18 of the United
Nations Basic Principles on the Role of Lawyers, which provides that:

2
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“Lawyers shall not be identified with their clients’ causes as a result of
discharging their functions,” and expresses concem that “the RUC has in
Jact identified lawyers who represent those accused of terrorist related
offences with their clients or their clients’ causes and further, that they
have interfered in the attomey/client relationship by questioning during
the course of interrogations the integrity and professionalism of
solicitors.” (Paragraph 25)

Principle 16 of the United Nations Basic Principles on the Role of Lawyers
provides that:

“Governments shall ensure that lawyers (a) are able 10 perform all of their
professional functions without intimidation, hindrance, harassment or
improper interference; (b) are able 10 travel and 1o consult with their
clients freely both within their own country and abroad; and © shall not
suffer, or be threatened with, prosecution or administrative, economic or
other sanctions for any action taken in accordance with recognized
professional duties, standards and ethics.”

Based on the Special Rapporteur's Report and on our own findings, we must conclude the
U.K. Government has failed to uphold this principle.

In addition, the Report criticizes the Northern Ireland Bar Council and Law
Society for not taking a sufficiently active role in defending their members and
complaining to the authorities about abuses. In order for these organizations to do a
better job, however, the Report also states that barristers and solicitors will have to report
their complaints more systematically:

“The Special Rapporteur is also concerned that the reports by non-
governmental organizations such as the Lawyers Committee for Human
Rights and British-Irish Rights Waich detailing this patiern of harassment
and intimidation seem to have been dismissed by the RUC as baseless. In
the view of the Special Rapporteur, these reports should serve as a basis
for a dialogue between the RUC and the Law Society to improve the
conditions under which defence solicitors must work within the Holding
Centres."” (Paragraph 31)

In this regard the Special Rapporteur also refers to Principle 25 of the United Nations
Basic Principles on the Role of Lawyers, which provides that:

“Professional associations of lawyers shall cooperate with Governments
to ensure that everyone has effective and equal access to legal services
and that lawyers are able, without improper interference, to counsel and
assist their clients in accordance with the law and recognized professional

3



standards and ethics.”
2. Detainees are systematically denled access to counsel.

The Report indicates that the Prevention of Terrorism Act and the Emergency
Provisions Act provide for the deferral of a detainee's right to see counsel under certain
circumstances. The Report emphasizes the critical importance of the right to have
counsel present during all interrogations. In this regard the Special Rapporteur again cites
the United Nations Basic Principles on the Role of Lawyers as follows:

“Principle 5: Governmenis shall ensure that all persons are immediately
informed by the competent authority of their right to be assisted by a
lawyer of their own choice upon arrest or detention or when charged with
a criminal offence.”

“Principle 7: Governments shall further ensure that all persons arrested
or detained, with or without criminal charge, shall have prompt access 1o
a lawyer, and in any case not later than 48 hours from the time of arrest
or detention."”

“Principle 8: All arrested, detained or imprisoned persons shall be
provided with adequate opporiunities, time and facilities to be visited by
and to communicate and to consult with a lawyer, without delay,
interception or censorship and in full confidentiality. Such consultations
may be within sight, but not within the hearing, of law enforcement
officials.”

The Lawyers Committee for Human Rights believes that adequate access to counsel
during interrogations is particularly important given the significance role currently of
confessions in the prosecution of suspects in Northern Ireland and the history of police
abuse, and supports the view of the Special Rapporteur that:

“ ... [I]tis desirable to have the presence of an attorney during police
interrogations as an important safeguard to protect the rights of the
accused. The absence of legal counsel gives rise to the potential for
abuse, particularly in a state of emergency where more serious criminal
acts are involved. In the case at hand, the harsh conditions found in the
holding centres of Northern Ireland and the pressure exerted to extract
confcssions further dictate that the presence of a solicitor is imperative.”

The Lawyers Committee has urged the U.K. Government to introduce legisation which
would grant an accused the right to access to counsel during interrogations and which
would thereby overrule the House of Lords' finding in the case of In re Charles Begley s
Application which denies such access to persons detained under emergency laws.

4
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The Report also describes the procedure by which certain high-risk prisoners are
required to consult with their lawyers through a screen. The Report concludes that this
procedure is an unnecessary infringement on the ability of defense lawyers (o prepare
their cases, at least in the absence of evidence of abuse. The Report notes that the
Govemment has indicated that it will discontinue the practice.

3. The failure of the U.K. Government to uphold the right to silence
and the right to trial by jury have resulted in miscarriages of
Justice and a lack of confidence in the justice system on the part of
a large segment of society in Northern Ireland.

The Report strongly criticizes existing limitations on the right to silence in
Northern Ircland. It notes that limitations on this right have led to human rights abuses
and miscarriages of justice, without apparent impact in terms of increased conviction
rates:

“A joint study by the non-governmental organization, Committee for the
Administration of Justice and Liberty claims that the extension of the
provisions [Criminal Evidence (Northern Ireland) Order of 1988] took
place with no empirical assessment of whether the desired results (i.e.,
increased convictions) and the stated dangers had in fact resulted from the
legislation in Northern Ireland. To the contrary, the study demonstrates
that the statistical evidence indicates no change in conviction rates for
serious crime resulting from the imposition of the order. The study further
concludes that the caution given upon arrest is poorly understood by
suspects; that vulnerable suspects are being pressured to speak; that
innumerable professional conflicts arise for lawyers from the adverse
inferences, that the shift in the burden of proof at trial is real and
pronounced; that the use of the inference at preliminary inquiry is pushing
cases with insufficient prima facie evidence to trial; and that judges have
displayed a lack of caution in 1. 2ir willingness to read negative inferences
into a defendant’s silence.” (Paragraph 78)

The Report notes that establishment of the so—called Diplock courts in which certain
terrorism-related offenses are tried without a jury has had the effect of eroding public
confidence in the administration of justice in Northern Ireland. The Report states that the
absence of a jury and the unique role that judges play in such cases, including the
inferences that may be drawn from the silence of the accused, has altered the manner in
which judges are viewed. The result, according to the Report, is that a large segment of
the population of Northern Ireland view the administration of justice in such cases as not
being independent and impartial.

The Report criticizes the standards for admitting at trial confessions induced
through psychological pressure and other forms of coercion. The Special Rapporteur
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emphasizes that changing these standards is particularly important given the poor
conditions in which many detainees are held.

B. ‘The Report’s Recommendations

The Lawyers Committee for Human Rights endorses all of the Recommendations

made by the Special Rapporteur in Section VIII of his Report. The Lawyers Commitiee
in particular urges the U.K. Government to take immediate action on the following items
in order 10 restore due process to the Northern Ireland justice system:

An end to deferral of access to legal advice for those held under emergency laws;

The introduction of legislation to give suspects the right to have a solicitor present
during all police interviews;

The introduction of video- and audio-recording of police interviews;

The immediate restoration of the rights to remain silent under police questioning
and to refrain from testifying in self-defense without adverse inferences being
drawn from such silence;

The extension to detainees held under emergency laws of the higher Police and
Criminal Evidence Act two-part test regarding confessions, mandating that a
confession is inadmissible in a court of law if it was obtained by *‘oppression”
(such as threats of violence or degrading treatment) or by conduct which
otherwise renders the confession unreliable;

The restoration of the right to trial by jury;

An end to the practice of closed prison visits in England and Wales;

The exemption of lawyers’ offices from official surveillance; and

Training on international human rights laws and norms for the judiciary and the
police.

The Special Rapporteur, in his address on the Report to the United Nations Commission
on Human Rights, stated that:

“I am quite conscious of the fact that the ongoing peace talks in Northern
Ireland are at a crucial stage. It is within this context that I concluded
and made these recommendations in my report with the conviction that
respect for the rule of law and human rights with greater confidence in
public institutions showing transparency and accountability will enhance
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the prospecis for a lasting peaceful settlement of the conflict.”

The Good Friday Agreement clearly echoes those sentiments. The Lawyers Committee
for Human Rights believes that a just and durable peace in Northem Ireland will depend
on an independent, well-informed judiciary and on lawyers unhindered in their duties by
abusive treatment at the hands of law enforcement officials. It will also depend on
respect for the rule of law, which the proposed reforms would do much to enhance.

C. The Finucane Case

In his Repont, the Special Rapporteur urges the U.K. Goverment to appoint a
judicial inquiry to investigate the murder of Patrick Finucane in 1989. The Lawyers
Committee strongly concurs in this recommendation.

The following is an extract from the Lawyers Commitiee’s Oral Statement on
Northern Ireland presented before the 54* Session of the Commission on Human Rights,
April 2, 1998 in Geneva:

In 1992 the Lawyers Committee published a report entitled “Human
Rights and Legal Defense in Northern Ireland”. It focused on the
intimidation of lawyers defending those who are involved in security
cases. It included a detailed examination of the murder of Belfast solicitor
Patrick Finucane.

The Special Rapporteur devotes considerable attention to the Finucane
case in his Report. He notes, accurately, that Mr. Finucane received
numerous death threats from RUC officers, mostly delivered via his
clients. He reports that since Mr. Finucane's murder in 1989, "further
information that seriously calls into question whether there was official
collusion has come to light . . ." The Special Rapporteur points out that
although “this was only one of hundreds of unsolved murders in Northern
Ireland, the murder of Patrick Finucane can be distinguished.” He goes
on to say that “as a high profile lawyer who had tremendous success
representing clients, both before domestic courts and the European Court
of Human Rights, his murder had a chilling effect on the profession and
further undermined public confidence in the judicial system."

Based on these and other findings, the Special Rapporteur has concluded
that “the outstanding questions surrounding the murder of Patrick
Finucane demonstrate the need for an independent judicial inquiry. So
long as his murder is unresolved, many in the community will continue to
lack the public confidence in the ability of the Government to dispense
justice in a fair and equitable manner.”
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The Lawyers Committee is deeply disappointed with the U.K. Government's
refusal to launch the recommended inquiry. The grounds of refusal given by the
Government are that the matter lacks a sufficient degree of urgent public importance.
Such a response demonstrates the failure on the pant of the U.K. Govemment fully to
appreciale the gravity of the allegations of official collusion in this crime. As the
Lawyers Committee has long argued, the murder of Patrick Finucane under circumstances
which suggest official involvement or collusion goes to the heart of public confidence in
the justice system of Northem Ireland. Failure to address this issue through an
independent inquiry will continue to be a stumbling block in the progress towards
normalization of the Northem Ireland justice systemn.

I1.  Legislation Implementing the Good Friday Agreement

The Agreement, which won an overwhelming vote of approval in both the
Northem Ircland and the Republic of Ireland, recognizes that progress on the human
rights agenda is a pivotal goal in the days and months ahcad. The Special Rapporteur's
Report spells out the most urgent needs in meeting that goal, and the Lawyers Committee
for Human Rights continues to press the U.K. Government to draw up specific plans for
implementing the recommendations outlined in Mr. Cumaraswamy's Report.

In particular, the Agreement makes provision for the establishment of a policing
commission which will make proposals for a future police service that can enjoy
widespread support from, and be seen as an integral part of, the community as a whole.
The Lawyers Committee for Human Rights believes that a central element of this process
must be the recognition of the problems outlined in the Report of the Special Rapporteur
and full implementation of the Report’s recommendations.

A, The Human Rights Act

Prior to the conclusion of the Good Friday Agreement, the U.X. Government
announced its intention to put forward legislation that would incorporate into U.K. law
the European Convention on Human Rights, making its provisions directly effective in
the U.K. The new Human Rights Act is expected to be enacted in November 1998 and to
come into force some time in the year 2000. The Lawyers Committee welcomes this
development and urges the U.K. Government to bring the law into force as soon as
possible.

The Lawyers Committee for Human Rights regrets, however, that the Act has
been weakened since its initial drafting stage in that it preserves the doctrine of
parliamentary sovereignty thereby denying the status of supremacy to the ECHR that the
Treaty of the European Union holds in the commercial/economic field. Nevertheless, the
Lawyers Committee welcomes the wide powers that have been granted under the Act and
in particular the requirement that all new U.K. legislation be drafted in light of it and
certified to conform to it. The Lawyers Committee for Human Rights would hope that
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the European Convention on Human Rights is given full supremacy status in the near
future in the United Kingdom.

B. Northern Ireland Bill

The Northem Ireland Bill, which will implement portions of the Good Friday
Agreement, is now being debated before the U.K. Houses of Parliament. It has had its
second reading in the House of Lords and is at the committee stage there. The Bill is
expected to come into force before the Human Rights Act.

The Lawyers Committee for Human Rights notes that the Bill as it is currently
drafted fails to implement fully some provisions of the Good Friday Agreement. In
chief, it does not give adequate powers to the Human Rights Commission for it to fulfil
its function as proposed in the Agreement. The Agreement states that:

“4. The new Northern Ireland Human Rights Commission will be invited
to consult and advise on the scope for defining, in Westminster legislation,
rights supplementary to those in the European Convention on Human
Rights, 1o reflect the particular circumstances of Northern Ireland,
drawing as appropriate on international instruments and experience.
These additional rights to reflect the principles of mutual respect for the
identity and ethos of both communities and parity of esteem, and — taken
together with the ECHR ~ to constitute a Bill of Rights for Northern
Ireland . . .

5. A new Northern Ireland Human Rights Cc mmission . . . will be
established by Westminster legislation, independent of Government, with
an extended and enhanced role beyond that currently exercised by the
Standing Advisory Commission on Human Rights, to include keeping
under review the adequacy and effectiveness of laws and practices,
making recommendations to Government as necessary; providing
information and promoting awareness of human rights; considering draft
legislation referred to them by the new Assembly; and, in appropriate
cases, bringing court proceedings or providing assistance to individuals
doing so."”

The Lawyers Committee submits that this requires that the Commission be granted full
power to compel cooperation of witnesses and the production of papers as well as the
power to initiate legal proceedings on its own behalf as well as providing assistance to
individuals bringing proceedings. The Bill as it currently stands, however, denies the
Human Rights Commission sufficient evidentiary and investigative powers, and seeks to
maintain consistency with the Human Rights Bill, which requires individuals to be a
‘victim' of any alleged breach of the European Convention on Human Rights before they
may litigate. This restriction is carried across to the Northemn Ireland Bill. The Lawyers

9
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Committee maintains that the provisions of the Good Friday Agreement are not merely
aspirational and that, because of its special circumstances, the province of Northern
Ireland should be treated differently than the rest of the United Kingdom in this respect.

1V.  New Emergency Legislation
A, United Kingdom of Great Britain and Northern Ireland

The New Emergency Act effectively climinates an accused's right to silence in the
realm of tervorist-related offenses. A person may be convicted of belonging to a
proscribed organization, with a maximum penalty of 10 years imprisonment, on the word
of a senior police officer. Refusal by a suspect to answer any relevant question during
interrogation or later, or a refusal to co-operate with any relevaat inquiry, may be
regarded as corroboration of the police officer's evidence and read as an inference of
guilt. The Lawyers Committee for Human Rights maintains that this legislation, in
conjunction with existing emergency legislation, contravenes European and International
Human Rights standards, and is unlikely to survive a challenge in the European Court of
Human Rights.

The Good Friday Agreement expressly aspires to a climate in Northern Ireland
where emergency legislation would no longer be necessary:

“SECURITY

The participants note that the development of a peaceful environment on
the basis of this agreement can and should mean a normalization of
security arrangements and practices.

The British Government will make progress towards the objective of as
early a return as possible 10 normal security arrangements in Northem
Ireland, consistent with the level of threat and with a published overall
strategy, dealing with:

(iii)  the removal of emergency powers in Northern Ireland . . ."

The new legislation clearly goes against both the letter and the spirit of the Agreement.
The Lawyers Committee regrets its enactment and would urge the U.K. Govemment not
to resort to it, in the interests of the fair administration of justice, and to seek its early
repeal.

B. Republic of Ireland

Regrettably, the Republic of Ireland as well, in apparent reaction to the terrible
bombing in Omagh, introduced draconian anti-terrorism legislation in clear contravention
of European and international human rights standards. Similarly to the legislation passed
by the United Kingdom, this emergency legislation amounts to a withdrawal of the

10
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suspect's right to silence. Refusal to answer police questions can be used as
corroboration of a chief superiniendent's evidence that a defendant is a member of an
ilicgal organization.

The Lawyers Committee for Human Rights notes that the Republic of Ireland has
yet to make the European Convention on Human Rights directly effective in domestic law
despite increasing pressure for it to do so. The Republic of Ireland is alone among the 40
members of the Council of Europe in failing to incorporate the European Convention into
its domestic law.

The Irish Republic made express commitments in the Agreement regarding
human rights:

“9. The Irish Government will . . . take steps to further sirengthen the

protection of human rights in its jurisdiction. The Government will . . .

bring forward measures to strengthen and underpin the constitutional

protection of human rights. These proposals will draw on the European

Convention on Human Rights and other international legal instruments in

the field of human rights and the question of the incorporation of the

ECHR will be further examined in this context. The measures brought

forward would ensure at least an equivalent level of protection of human

rights as will pertain in Northern Ireland. In addition, the Irish

Government will:

Establish a Human Rights Commission with a mandate and remit equivalent to
that within Northerr: Ireland; . . .

Continue to take further active steps to demonstrate its respect for the different
traditions in the island of Ireland.” (Article 6)

The Lawyers Committee for Human Rights would urge the Irish Government to
enact appropriate legislation making the ECHR directly applicable thereby conforming to
a common standard of human rights, and would urge the Government not to resort to the
recently enacted anti-terrorism law.

The Irish Government also committed itself under the Agreement to reviewing its
emergency legislation:

“5. The Irish Government will initiate a wide-ranging review of the
Offences Against the State Acts (1939-1985) with a view to both reform
and dispensing with those elements no longer required as circumstances
permit.”

V. Conclusion

The U.S. Government has made a substantial investment in pressing for a peaceful

1
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resolution of the conflict in Northern Ireland, an investment that is now beginning to pay
dividends with the conclusion of the Good Friday Agreement. The challenges facing
Northern Ircland today are very different from those which it faced even just a year ago.
Recognition by the U.K. Govemiment of the defects in the criminal justice system in
Northern Ireland, including in policing, and of the damage done to the administration of
justice by years of operation under emergency law, is an important first step towards
restoration of the rule of law. When defense lawyers no longer practice under fear or
threat of harm, this will be an indication that the justice system in Northern Ireland is on
the mend. But, as Mr. Cumaraswamy's Report clearly demonstrates, there is quite a way
to go towards this end.

The Good Friday Agreement provides a roadmap for achieving the common goals
of the people of Northern Ireland. Delivery on the promise of the Agreement would be
significantly advanced if the U.K. Government moved forward to implement the
recommendations contained in Mr. Cumaraswamy's powerful Report. We respectfully
suggest that the Subcommittee undertake to communicate its views on these matters
directly to the Govemnments of the U.K. and the Republic of Ireland, and that it urge the
U.S. Administration to remain attentive to these issues which are so critical to building a
lasting peace in Northemn Ireland.
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FRROME L. S 1ACK AMERICAN BAR ASSOCIATION Direct Personal Replies to:
Aencen Sa Amess e Twelith b iour
750 Nort Lake u.: e Packara Building
o w1 15th & Chestnun Stroct
R 3 Philageiphis. PA 19101:2678
- 2181977.22%
e, shepwederation e FAX.12151977-2787
July 27, 1998

The Right Honorabie Dr. Marjorie Mowian
Secretary of State for Northemn lreland
Stormont

Castle
Selfast, Morthem lreland BT/ 38T

QM ol\-. N’“’l“"l

On behalf of the American Bar Association (ABA), | wrile to express our
longstanding commitment to the ruie of Iaw and to convay Our SeMious CoNCEMs
regarding oocurrences in Northem ireland. We are particularty concemed with police
conduct toward lawyers defending parhes charged with terorism-reisted offenses and
widaspreed denial of basic rights-ofthe-accused for defendants in such cases. These
mmmmmmmnwmmwenmuymmmm
Report of April 1, 1968 by Data Param Cumaraswamy, the United Natons Rapporteur
mmmdwmw,acopydwmm&smdoud.

Rmmwmmmooom.memumm
Mnlmmmtm&wamvﬁondmomhdmuwm
the world. Pursuant to this commitment, we seek to encourags a justice system which
mnymmmdpm.mmmdmummm
order to uphoid intemationally recognized standards of faimess and justice. We
apprecate the United Kingdom's commitment to that goal.

The American Bar Association is concermned about the U.N. Special
s conclusions that officars of the Royal Ulster Constabulary have engaged
hmmummhmlmm.mmdlogmd
official invoivement in the murder of Belfast solicitor Patrick Finucane. In addition, the
Special RappodmrsRoportmalsawidmadandcmbmdmmdmﬂom,
ncluding the right to counsal during interrogation, the right to remain silent, the right to
be free from use of confassions that were seoured by psychoiogical pressure,

: mm«mmmam.mmmwmuwm.

mmwmwmmmmam
mmmummawm.nm.mwmmmmmmn
human rights norma. Theee narms include Articles 19 and 22 of the intemational
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Convention on Civil and Political Rights ("ICCPR’) (protecting freedom of expression
uaduaodnﬁon)mdkﬁdqu(pru«vm,mmomﬂnghn,mmdm
accused to communkate with counsel of his own choosing, 10 be fairty tned without
undue delay, and to be free from self incnmination) The ABA supports the ICCPR and
passed a resolution in 1878 wging the Uruted States o ratify the ICCPR, which id did in
1992. Because the United Kingdom is & party stals (o the ICCPR, the govermmaent is
swely poised to Lake steps 10 end the pattems of harassment of lawyers and policies
dmnm%gglw accused, and to insure compliance with intemational obligations

~ The Amencan Bar Association is aware that the recantly approved Peace
Accord, which won snormous approval of opposing interest, has identified preservation
of basic human rights as an essential ingrediant of any lasting poscs. The peace
process obviously is at a cntical juncturs.

Wae urge the govammant of the United Kingdom to give serious
consideration to the specific recommendations and solutions proposed by the U.N.
Special Rapportew to address the ongoing depravations of human rights in Northermn
irsland. indeed, the insh govermur.ont has expressed the view that the Special
Rapporteur's Report ‘will be of considerable assistance in addressing the need to build
configence in the administration of justice on the part of both traditions in Northem
ireland.” In particular, we immediate action is highty desirable to address the
imimiaation an harassment of defense iswyers, including conducting independent
investigations of all threats to legal counsel in Northern ireland; providing the necessary
protection when threats of physical violence are made against lawyers; and education of
police on the importance of defense lawyers to the administration of justice. Moreover,
with regad to the rights of the accused, we endorse the Special Rapporteur's
recommendations for legisiation to restore to the accused the right to have a sohcitor
present during all police interviews; to restore the rights to remain silent under police
quastioning and (0 refrain from testifying in self-defense without adverse inferences
being drawn from such silence; to restors the right to trial by jury; and to provide human
rights training for members of the judiciary and the police.

The sole conocem of the Amencan Bar Association is for the maintenance
of the rule of law in the intemational community and the elemants necessary to sustain
it, a concem that we know is shared by the iegal profession in the United Kingdom. We

ize that preservation of the security of the state and public order are
responsibilities of any government. Nevertheiess, we suggest that these concems can
be addressed without causing or penmnitting harassment of defense lawyers in Northem
lreland. Similarty, the government's concam for secunty should not justify abrogation of
fundamental rights of fair criminal procedure.

Wae therefore, respecifully urge the government of the United Kingdom to
take all steps necessary to ensure that lawyers are not intimidated bacause of the
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dlients or ceuss | that thay champion, and that the nghts of the accused, as basic
human rights, be preserved.

In vien' of tha 50th Anniversary of the Universal Deciaration of Human
Rights, it Is sepedcialiv appropriate for sll nations to impiement the fundamental human
nights to which it has .wbsonbed as 8 member of the United Nations. The United
Kingdom's heritage of encouraging the rule of law makes the concem of the U.N.
Rapporteur sspecially compeliing.

Wa 'cuk forward to your reply 8o that we oan address our hundreds of
thousunds of members in this country and woridwide of your govemment's response to
OUr SEMI0US ¢ NOSMS.

e

cc:  The Honorable Madeleins Albright, Secretary of State, United States
Department of State
The Honorabie Bertie Ahem, Taoiseach
The Honorable John Shattuck, Assistant Secretary for Democracy, Human
Rights and Labor, United States Department of State
The Honorable Philip Lader, United States Ambassador to the United
Kingdom
Thes Honorabie Jean Kennedy Smith, United States Ambassador to irelend
The Honorable Christopher Mayer, Ambassador of the United Kingdom to the
United States
The Honorable Sean O‘Huiginn, Ambassador of Irsiand to the United States
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“The Law Society of England and Wales has studied with interest the report of the UN Special
Rapporteur on the independence of judges and lawyers following tus mission 1n October 1997
t:the United Kingdom and Northern Irctand (LN Document E/CN.4/1998/359/Add.4). As
»ou may he aware, the Law Society’s Intemational Human Rights Working Party produced &
xTepont Norihern Ireland. An £m¢rg¢ncy Fnded? in 1995 and was sbie to bnef the Special
kppponeur during his 1997 mission A copy of this report is enclosed for your information.

.

'1)0 Law Society believes that the United Kingdom Government's decision tc invite the
Special Rapporteur 10 carry out on-site invesugations was 10 be welcomed. 1t has noted the
Jsovemment's wntten response, circulated at the recent session of the UN Commission on
dHbman Rights, including the expression of concern about the harassment of defence lawyers.
‘Given that the Law Society reported such problems in 1995, and the recent instances raised in
she Special Rapporteur's report (paragraphs 16 to 20), we are surprised that the government's
oitten response requested "specific details” and said that “new evidence™ will be looked into.
e is our hope that the goverament will look again at the Special Rapporteur's

recommendations (paragraph 91) and will take prompt action to ensure the satety of all
'-_i;wyas in Northern ireland.

18 1995, the Law Society's report recommended that a judicial enquiry with subpoena powers
Pt held 1o esuablish the facts of the murder in February 1989 of lawyer Patrick Funicane. The
Special Rapporteur reported that solicitors informed him that “the murder led them either to
give up cniminal pracuice ealircly or to alter the maanec in which they handled tecronist-related
cases” (paragraph 72) Citing Principle 17 of the L'N Basic Principles on the Role of Lawyers
apd Article 6 of the Intemational Covenant on Civil and Political Rights, the Special
Rapporteur commented that *[s)o long as this murder is unresolved, many in the commuaity

il continue to lack confidence in the ability of the Government to dispensc justice in a fair
4,\6 equitable manner” (paragraph 73).

‘$he Law Society is disappoinied that the government considers that there is "o justification

‘for another enquiry unless new evidence is brought to light®. We reiterate our comment in our
- 1995 report that “(t}his case justfics special treatmenm because of us impact on the
Q?mmmmnon of justice® (page 43)
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ods of emergency® (UN Document CCPR/C/19/Add 55, 27 July 1995) The law Society
53 the Specul Rapporieurs conclusion that “respect. for the rule of law and human
M3 with greater accountability from all public institutions will enhance the prospect for a
ofial resolution of the conflict” (paragraph 89).
9. Special Rapponeur's recomumendations, if implemented, would do much to undespin the
Mpendous efforts now being made 10 re-establish & sound democratic socicty in Northern

efand.  In particular, the Special Rapporteur makes a number of recommendations (see
plow) which the Law Society endorses:

an end 1o deferral of access 10 fegal udvice for those held under emergency laws;

»

1

.{* the introduction of legislation to give suspects the nght 1o have  solicitor present dunng
+  all police interviews,

"7 the immadiate restoration of the nght to remuin silent under police questioning and to
: refrain from testifying in self-defonce without adverse inferences being drawn from such
silence,

i* the extension of the PACE standard for the admissibility of confession evidence 1o all
. cases,

i* the restoration of the right to trial by jury,

+ ' an end to the practive of closed prison visits in England and Wales;

;¢ the exemption of lawyers' offices from official surveillance, and

¢ truning on international human rights laws and norms for the Judiciary and the police.
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PAPER FOR THE US CONGRESS HUMAN RIGHTS SUB-COMMITTEE ON POLICE
COMPLAINTS IN NORTHERN [RELAND

The British Governmant is, unfortunataly, a0t able to send a represeatative to send the

Commhm’ammintonTuuduy!’S-pumbumdhm.Mhmmmoiddmhvyn It

_ would, however, like 1o offer the Committes « note on the police complaints system in Northwra
Ireland and on futare developments to this.

The British Government has mada it clear that it will not tolerate harassment or intimidstion of
lawyers, or anyone else, and nor will the Chief Constable. Where allegations are made thea they are
investigatod and if there is evidence to substantiste such allegations the appropriste action will be
teken, However, as the UN Special Rapportaur recently observed, solicitors have rarely filed such
complaints. He has encouraged them 10 do 90, as has the Government.

Whers complaints are made they are rigorously investigated. The current system for investigation
of complaints is by the polics, but & separate department within the RUC (Complaints and
Discipline Branch) carries this out. Investigations are aversesn by e outside body, separate from
:h:’l}_llg,_:h Independant Commission for Police Complaints (ICPC). ‘The ICPC must supervise
the investigation of more serious cases and it may supervise the investigation of lows serious
complaints if it considers it in the public intarest to do s0. Thia is & significant powst. The
Commission has to approve the appointment of the iverigatiag officer and can direct and control
the conduct of the investigation. At the ead of the investigation the Commistion is required to
Jissus a statement of satisfaction or otherwise. It also looks as the discipline aspects of & caso and can

Neverthaless ths Government recognises that thers are wesknesses in the current synam.

The Government, therefore, this year passed the Police (Northern Ireland) Act through Parliament
which provides for the establishment of a sew office of Police Ombudsman, which we hope will be
in place by 1 March 1999. The crestion of a Police Ombudsman was recommended in an
indepeadent report commimioned by the Governmant - the report was prepared by

Dr Maurics Hayes, s former Northern Ireland Ombudsman. His recommendation for a Police
Ombudsman was made sfter extensive research throughout the world, including of civilian
complaints bodies in the United States. The Polios Ombudsman will be in 8 unique position with
extensive powers. He/she will have complete control of the complaints process, and will decide
what is or is not « complaint. Ha or she will be able to be involved even whace there is no
complaint, if thie i in the public interest. In other words the Ombudsman will be sble to react to
e incident and need oot wait for a complaiat. Importantly, e or the will decide how complaints
are to be investigated and will be required to investigate all serious complaints, ie. those where it is
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tlloged that police conduct has caused daath or serious injury. The Office of the Ombudsman may
Independently investigate any other complaint it choosss, or refar it 1o the polics to investigate, but
with supervision by the Ombudsman. After any investigation, whether by the Ombudaman or
polics, the Ombudsman will consider the report and will consider whether this indicates that a
esiminal offence muy have beer; committed by s member of the police force. If 30, he or she will
ssad 8 copy of the report to the Director of Public Prosseutions together with his/her
recommendations. :

Once the imue of crimiaal proceedings has been dealt with the Ombudsmaa Is required to make
rocommendations on disciplinary proceedings. 'Where the Chief Constable is uawilling to bring
such proceedings the Ombudsman may direct proceedings which will bs heard by an independent
tribunal,

These radical reforms have received widespread rupport, including from the polics, and are aismed as
building groater public confidence in the systarm, whilst also inspiring police coafidence.

We understand that the Committee is particularly interested in the case of Rosemary Nelson,
Although it would not be appropriate to get iavo the detail of individual cases we can ssy that
M;s Nelson's complaints are currently bejng investigated by Commander Mulvihill, an officer of the
Maetropalitan Police, uades thc supervision of the Indepeadent Comemission for Police Complaints.

It is also worth meationing tha in response to the recommendation in paragraph 91(e) of the UN
" Rapporteur’s Report the Chief Conmable has had s series of mestings with the Law Society in
relstion to their involvement in polics detective training, These discussions are ongoing.

Finally, the terms of referance for the independent Commission for Policing ia Northern Ireland
include & sequirement to easure that “there are open, accessible and independent means of
investigsting and adjudicating upon complaints against the police”. The Commission will be able,
therefore, to review the working of the Police Ombudsman if it thinks that necesary.
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RESPONSE TO THE CONCLUSIONS AND RECOMMENDATIONS TO
THE UN SPECIAL RAFPORTEUR'S REPORT.

We welcoma the report of the UN Special Rapporteur on the Independence of
Judges aad Lawyers, Mr Cumarsswamy, following his visit to the United
Kingdom in October 1997, Britain fulty supports the UN’s buman rights
machinery of which the synem of Special Rapportcur's is s key elemunt. We are
ploasod that Mr Cumarsswamy ha: aoted the positive stape that che Univod
nng!mhnuh-mmth-mdmwdmbumwmnd
about his comment about cthe harsasmant of defence lawyers. Wa are exsmining
these closely. Mcanwhilc, we are forwarding some information relating to specific

points made in the Special Rapporteur's report.

The Hamamment And Insimidation Of Solisitocs

We have cansidered carsfully the Special Rapporteur’s comments on “the
harsssment and intimidation of solicitors®. The ennclusion, in paragraph 90, is *

that the RUC has engaged in mmes which conststute intimidazion, hindrance,
barassment or improper inte

This obvioudy is &« matter of considerable conoern. We would ask, however, wo be
provided with che specific details on which che allegations are made. f there is new
evidence we will want 1o ensure thee this is looked into.

The curreat system for investigation of complaiats is by the police, but s separare
deparunent within the RUC carries this eut, oversesn by the Independent
Commission for Police Complaints (CPC). In mors serious cases ths ICPC will
supervise the case. Thia ia a significans power,

The Commission has 1o apprave the appointment of tha investigating otticer and
¢an direct and control the conduct of the investigation.

At the end of the investigation the Cammission is required to 1ssue 8 sistainent of
satisfaction or otherwise. They also look a the disciplins side and ean direct
disciplinary charges.

Nevertheless the Government, and indeed the ICPC, recognise there arc
weskoesass io che current system which are friling ro inspire public confidence.

The Government, thersfors, has introduced she Police (INorthero Lreland) Bil)
which provides for s :

. An Palice Ombudsman to be appointed who will have complste control of
the complaints process.

. 'l‘heOmbudsmudccxdeswhuuo:unoz;comphm He may call himself
it even where there is no complaint, if chis is in the public interes.

s The Ombudsman to be wholly indcpendem.
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Thaeee reforms have received widuidn:d support, and are aimed at building greater
public confidence in the system (while also inspiring police confidence).

Au wrcs oftea criticisml, and sean a5 8 teou for the reladvely low number of
subsantisted cases, is vhe scandard of proof. The Government is currently
considering s report by the Homs irs Seiect Comminee which recommended
change to the balance of probebilities.

in the meantime, while changs is awaited, we have besn sncoursging pevple to
recognise what the (Governmant is asrking to do and i co-opsrats with the system
as it exists. We nots chat the Speaal Rapporeur recommends soch co-operstion.

Cancrning Acssss To Lawyers in England and Wale

In paragraph 93(a) and (b) of his reporr the Special Rapponeur recommends that
Section 14 of the Prevention of Terrocism Act should be amcaded to prohibic the
deferral of sccess of counsel to their cliants and that the right 10 have a solicitor

prescot during police interviews should be respected.

In precuice, access i3 rurely deferved. The Metropolitan Polics are ast aware of any
instances in England and Wales in the past two years where servss to s solidiror of
chaice hes been delayed.

The Governmeant is to publish Iser iu the yesr a consulution documenr with
propossls for permanent UK wide counter-terrorism legisiation. This will look at all
aspects of the current emergency legivarion, incuding conditious of detention.

Closed Lagal Visits

In paragraph 9%c) of his repart the Spocial Rappartrur reccommends thas the practice
of closed visita in England and Wales should be discontipued.

The Prison Service recognises the implications of imposing tlossd visits on a prisouss
held in a special secure unit (SSU). Only those prisoners who are held to consitute
the grestem danger to the public and have been categorised as axceptional risk are
subject to closed visics. There are cuwready six exceptional rish prisooers in Euglund
and Wales. These prisoners are held in the Whitemooe 580, The $5U st Full Sunon
is currently oux of use. The building ax Belmarsh which housed the SSU Js now used
to hold high risk prisoners.

There are 00 terrorist prisoners among the tix men Qurently being beld in the SSU =
Whitemoor. All of rhe prisoners currently held in SSUs bave beea classified as
caceprional eacape risk: they could have acorss to subatantial outside assixance in any
esonpe sttempt and would coastiruce s very real threst should they sscape.

Rule 37 of the Prisons Rules 1964 scts ot the requirements for visits by legal advisers.

Legal visits must take placs in sight but owt of hearing of prison maff. The dosed
visits policy is consistent with this. A prison officar ramains in the visits room dwing

(S L% N
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a domestic visit but ade during legal visics. Arrangements hsve besn made o
ensurs thet Jegal visits caa be conducted properly undor accure conditions and o
ensure that documents can be transferred scourcly and confidentially berween legal
wivisor and prisaner. Thare were some practical di ies with the operation of the
closed visits facilities immediataly after their introdocijou but thess were quickly

The closed visits facilities Lave been inspected by an indepandens barvister oo »
auwber of oocasions. Hs hes coocluded that the facilities do potr impede lcgal

The Introduction of closed visits in 1995 was challenged in the courts. The judicial
review of the policy bad thres grounds:

. that there was no power 10 impose closed viess
. that the decision 10 do 30 was unreasonable and
L] that the cJosed vigts facilitics were unsatisfectory.

Tha Court found in fxvour of the Priaon Service on all three grounds but instructed it
to keep the policy under review.

The issue went (0 appesl. In February 199/ the Court of Appeal also found in favour
of the Prisan Service. mwmwmwmwmm
i;yaitlonddnudm" might make communication more difficult, closed visits
®eps 30 cnsure thet reasonsble facilities were available and to improve the facilitics
whea faults were identified. The judgement mede particular meation of the Pnison
Service's willingness to allow open visits whers representaions on behalf of prisoners’
laga) advisers bad shown thst in specific cases the facilities did nee allow rsasocable

The closed visits policy applics to all visitors. In addition to ths visitors who may be
mmmmodmﬁvmmhmwmwtdmﬁiwum
be cunditioned, or intimidated to smuggle in articles. visits are in a
special casgory but where there is a risk that & visitor may, r cxample, be
intimidated into bringing contraband into prison, this risk applies » mwh w
M‘didmuuddﬁrmahdnumabumm" The policy mus thesefore inchude

The policy protects legal representatives and their saff from bsving pressure put oo
them and elimiriates the security risk. Closad visits were introduced to remove the
risk of unanthorised objects being pessed from visicor to prisoner whether voluntarily
or by coercion. The introduction of the policy has acved a3 s decerrent o prisoners
and remains & HECESSATY SECUrily DAsasSS.
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The current closed visits policy provides that:
. exoeptional risk prisaners should be subject 1o closed visit

] open visits may be granted in exceptional ciroumstances with the
approval of the Direavor of Dispersals;

. the decition whether to graat opca visits should be taken ia the light
of the particular ciraunstances of each casey

. in parucular, for legal visits in connection with criminal proceedings,
the Prison Servic, When deciding that there are ;
w-&nmm-mmcdnnudwmmmnhu

Although significnt improverneuts bsve been made to security in prisans, there is
8ill no scceptable altcrnative o closcd visits which can guaramee that objects cannot
be passed between prisoner and visitor.

The policy provides for open visits in exceptions) droumsances  Exceptional
| clacumstances are act defined. However, specific refereace is made in the policy 10
ths nead tn easure thae prisoners are given a fair trlal. Regular open legal visits have
besn granted 10 & aumber of defendants in the past yoar to allow then to prepase for
trial. Reasons for ing such visits have wncluded the need to mmamine large
nunbmofdocumumd groups of defendants 10 confer jountly with thair lagal
representatives. '

EN

Her Majosty’s Chief Laspector of Prisons (IMCIP) has previowsly expreseed an

interest in this ares but it is undersood thae he does not now intend (o pursus the

issue. The policy has boen reviewed on s sumber of ccasions sinae its ingroduction.

Tke Prison Sesvice's sssessant remains that closed visits are necessary on security
for those few prusoners who are clamified as excaptional escape risk. The

\son Service will continua to keep the policy of clowed visits under review to ensure
that it remains the appropriate responaa to the therst posed by exceptional risk
posvnsrs.

Loncerning Access to Lasgron.in Diecthers Irsland

2. In paragraphs 92 and 93 of his Report, the Special Rapporteur conchudes that
a defendant’s right to Couasel is of paramount importance to guarantee his/her
right o a fair trial and to provect agains potencial abuse. Tharsfore, amongst other
things, he recommends that the right to have a solicitor present during police

v AN da have a right to legal sdvice. Access may hawever be delayert
for upconmmuimofﬂbmmlyifﬂupdm’ havu s ressonable suspicion that
allowing access to lewyers would prejudice the investigation. The reason for this is
that lawyers, howsver unwittingly, sometimes may be used to canvey information
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or be forced 10 reveal it under dures 0 the owtside, which may prejudice the
outcoms of an investigation. Once the reasons for delsy and acoes have expi

the suspect is always told that he may exercise his right 1o legal advice. K is worth
pninting out that in 1997 only 33 requests were delaywd out of 512 requasts made
ovarsll. In other words the percentage actually deferrad was approrimately 6%.

4. A for wliciton’ presence during iowrview, there is nothing in law to say that
solicisors should or should mot be prestat. On chis basis, the police consider on its
meriw each individual request for a solicivor w be pressnt.

Concerning Video And Audio-Recording Of Polics Jatscvicws

[o his Report, Mr Cumarmwamy recomucnds that es a mattes of wgsncy the
Governmen should insall video and audio r squipmecm ia al)
centres in Northern Ireland, and chet the tapes of recordings shoukd be
svailable 1o Counsel upon request.

The silent video srecording of police interviews with terrorist suspects came into
operution from midnight an 10 March 1998. The intradurrion of sudio recording,
for which provision is made in the Emergency Provisions Bill currently passing
Perliament, will follow e 2000 a9 possible. Copics of silent video Lapes
will be atade availabic co che person who was previously detained and/or his
salicitor, and as appropriate, 1o the investigating suthority, in the following

(a)  where the tape or part of it would otherwiss have to be disclosed in
criminal or civil proosedings;

(b)  where che person who was previously detsined has made a complaint
in writing of ill-treatment ageinet any of the interviewing officers;
and the complaint specifics the nature of the alleged illtsextmens and

i when it occurred. In such circumstances, upon
roviding detaila of U complaint, the relevant part of the tape shall
ge made available for interviewing and upon identifying that pars(s)
of the tape which hs alleges supports the complaint, the persoa who
was previously detained and/or his solicitor be entitled to
receive a copy of the relevant pari(s). If the complaint is receivad! in

respect of & specific imerview, only that part of the mamer tape shall
bemdewmc&twg'/mnp
Cousscning The Mucder Qf Batcick Flausane
n his report Mr Cumaraswamy urges the Government 1o int » judicial inquiry

to investigate the murder of Patrick Finucane in 1989. Mr Cumarsswamy urges the
setting up of a uibunal similar to that set up to look ia the events of 30 January
1972 kaown &3 Bloody Suadsy. A'l'fibuadunderdml\aanodybemm@d
if there is an need t0 look at a marter of urgent public importance, the information
given 1o the Govarnment Jast yrar raissd sufficisnt concern to jusily ap inquiry.



concluded cier chere was insufficient evidence to warrant the ioa of any
pcnoninubmnh Unhomwﬂmcbhwgwl ) there can be no

A Right to Silence

Under the Criminal kividencs (Northern Ireland) Order 1988, the defendant is
entitled to remain silant. Silence doss not conminues s oriminal offence o1 contempt
of coury and & defendant cannot be convicted on the basis of silence alono. The
Order enables a court to draw whatever inferences appear proper when tha
defendant remains silent in situstions which clearly cull for an explanation.

‘The Order has made a significant contribution to dealing with serious crime, both

The Murvay decision of 1he Exvepoan Court of Human Righes

In the case of Murrsy v the United Kingdom, the European Court of Human

Rights found sgainx the UK on the question of drswing inferences from ailence

while a suspoce is denied accoss to Jegal advics. The judgement has implications for
necessary.

A number of options have been studied and the Government hopes co ba 1n 8
position to snnounce ¢ detmled response in the near future. k showld be noted that
in recent years acoms to lagal advice has been delaynd io only s small aumber of
cases in Northern Ircland; 13 oocasions in 1996 compared to 706 occasions in 1990,

Confession Evidenes

At paragraph #3(b) of his Kepoct, Mr Cumaraswamy scates that “the permissive
EPA wandard for adminting st trial confession evidence procured by logical
paessure, deprivation or non-violent forms of coercion should be abolished™.

While the law currently provides for s lowar standard of proof for the sdmimibilicy
of confessian evidencs in terrurist cases, thet provision is under review . In
mmmmmmuwav&mch@)
standard, Government sitaches the grestest importance to the protection of
the rights of those held in police cuscody. A significant range of statutory and
administracive to protect persons in police cugody are in place. The
inuoduction of video and sudio recording will add to thoss safeguards. 1t should
aleo be borne in mind that allegations of sll-trestment are thoroughly investigared
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by the police. mhdcmdw!Wthlemwnumuw
. . . “ .m. w
Which is ia the public ineren. Mlm:yhlnummﬁ:‘u’d formyb:::dof

mwcmmwmummsumm
Mkmwwﬁﬂpmwmwmm '
coad procedures. Sir Louis’ mon sho in thas
Deither he 007 Bis daputy bave foand s e far oo a0 7S sgain

Diplock Conrts

Atplrl.?-ph”fc)dhhncporgmmwnmymn&th«cbed;htw
wial by jury should be reinstated, with safeguards put into place t protect the
integrity of jurors.
h?ﬁn@h.wlﬁmww‘dﬁdﬁomm&ﬁombmith
easiar mid than done. Diplock Courts wers introduced ia Northern Lreland to
safeguard the judicial process beuuuss of significant lovels of intimdation sgainst
urovs and the rewurning of perverse verdicts. Added to this chere is always the
possibility of s jury splitting along sectarian lines. For these reasons the titne bas
aot yet coms [or 8 return to jury trials ahthough the matter is kept under coatinua)

Kk should alic be pointed out thas skhough tha judge sits without s jury in court, all
the princip)cs of Briish justice have been maintained: trial in open court with the
calling and ¢rose-ezamining of witneases; an onus on the prosecution to prove guilt
beyond reasonable doubx; the right on the part of the sccused 10 takie legal action
and be represmnted by s lawyer, and if necassary the provision of Jegal aid. There
mdnimpcmaddiﬁondnﬁe;\m&incmwmnmuinnhhmw
be done. In vbhe light of & conviction the Judge mus provide s wricten judgement
outlining the reasons for it. There is also an ausomatic right of appeal on both
points of law and act and all such appesls are considersd by the Appeal Court
which comprises chrwe judges.

There is no evidence whatsoever that the present syscem of & single Judge has in any
way led Lo perverse verdicts or t0 1 lowering of ®andards wo the desiment of

de Tha safeguards of s written judgement and an auwomatwc right of appeal
to & three cowt judge preclude chis.

Concuning 1ha lssues Of “Bugging”

Mr Camarsswamy reiars aperifially o criticisms ot part Il of the Polics Act 1997
voiced by non-goveramental organisetions thet it is viewed a3 "narrowly drafted”,
Part X of the Police A 1997 was specifically inninded oaly to provide for the
imerference with property or wirelass telegraphy. It should be seen as a first step in
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Coasideration is slready being given to what other safeguards and procedures sre
o?-wveﬂlmvhmhprwmlymwm:hcww

Pare Il pums operstions involving inverference with property on s clesr statutory basis
sod fmuoduces 8 number of safeguards sgains insppropriste use of the provisions.
Thesm sfeguards inctude mdependem oversight of the swthorision process and
invesigetion of complaints by a Chisf Commissioner and Commimioncrs, all of
vl\ommn:‘l;o\;iwu lave held high judicial offics. kvmp«;l\:smm
SAIUDOTY wnportant law eaforcernent tachriques, w. safeguarding
individual Libarties.

The Act contains no specific examptions for certain oregories of informatioa. Mr
Cumarsswamy scknowisdges ous view that such cxemptions would creme loop-holes
which criminsls would be sure to exploic. However, che Act docs incorporate special
mwmmwmdﬂnmmwuymwmmkunm

wheuwcmmoﬂeﬂ are likely to anse. Section 37 of the Act requires
that che spproval of Wonammminmofurmbc
pmwm-wmwywmhm:h

10 legal privilege. Section 98 of the Act provides further onomen

lub;outtnlqalpﬁﬁkp'u:d&chmlﬁ)mnhnuthcmanﬂnhkm
A mummuummdm

hexe roquired spproval requirements are not applied.

The desft code of practice, which supports the provisions, does not describe the
concept of legal privilege in greater decail Terms such &t *legal privilege® are
coastantly being redefined by the courts. The addition of a fres stunding definition in
the code would quickly bacome out of date and would aced constant updating.

Neither doss the code of practice explicly provide for the demruction of legally
privileged meterial. Statutory discloswre requirerments containod in che Criminal
Procedure and Investigations Act 1996 end compliance with data protection
obligations impact on this issue. The drafc code alresdy makes clear that mazerial
obtained by inwrusive surveillance which is wholly unrelsted w0 o criminal
investigmion or to any person who is the subject of the invesigation, where there is
nomwbdwve:denmewﬁmptmwhm

Mr Cumaraswamy has drawn steemtion to the starucory regime for suthorisetion
which exins in New Zcaland. However, direct comparisons of this type are not
alwuys helpful. Different jurisdicrions have approached this issue i 3 varisty of ways,
reflacting cheir own criminal jostice police systems. The sppsosch taken in pary I
fully reflocts the mructure of the regional policing system in the United Kingdom
(New Zealand has a national police force). ltmumﬂbﬂuyfordmnon
mﬂm&bmldmgupondzmmdmdnydchdoﬁmmdhﬂy
utilising their unique operational experience and knowledge. K also incorporstes an
element of independem oversight in the form of murveillance Commissioners, who
are required to be senior retired or serving judicial figures.



92

For the reasons outlined sbhave, we disagree with Mr Cumersswamy’s conclusion that
part Il of the Police Ax is too vagus and requires amendment to enmre scrupulous
respect for lawyer/cliem rclstions. ‘The suthorisation mechanism is based upon a
mimher of significant statutory safeguards which fully acknowledge the importance
of privileged material, sriking an important balance berween oparutional
and iadividual ireedoms. The UK Government is fully commirsed to
iroplcrmenting these imporant provisions and will do 80 at the esstiex opportunity.

Conerning The Palice Ombudeman

Turning to the Special Rapporteus’s recommendations in Paragraph 90 (a) that “the
authcaiues, preferably the police Ombudsman, conduct an independent and
impartial investigation of all throuw w Lygul counsel in Nors thern Ireland”

As mentioned if we receave evidance of such action we will ensure that it is acted
upon. The Chief Consable has already said that he will do so.

We dn nnt understand recommendation 91 (b) “where there is a threat Lo the
physical integrity of s solicitor or basrister, irrespective from whom the threat
emanates, the Government should provide the necessary protection and should
vigorouwsly investigate the thrests and bring to justice the guilty parey”

The Government already seeks w fulfil its dury ro provecr all of it citizens. The
police and the ICPC will also invescigate threats and where possible being to justice
those who are guiley. However, I repest that full co-operation is necessary.

R is worth sayiug iu this context that cur experience of complaints is that there are
often two different versions of events and it can be & difficult task 10 get &2 the
h Bu there ia s d R o thi

The Government welcomes Mr Cumaraswamy's comments on Royal Ulster
Constabulary training, which ws are sure the Chief Constable will Inok st
carefully. We are sure such an approach, if tackled with good will oa all sides
would be a significaar step forward

Concarning The Judiciacy
The Govarnment attaches grest importance vo ensuring that cifective arrangements
are made to support the judiciary in the task of implemeating the Human Rights

Bill and giving cffect to the Convention rights. mmmmnwfnn
carrently planning wraining programmes for members of the judiciary st all Jevels
which will be delivered prior to the implementarion of the legislation.

The Government is underraking & revicw of the UK's position under various other
haman rights trestics and will announce its conclusions in dus course.
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INTRODUCTION

1. The present report concerns a fact-finding mission to the United Kingdom of Great Britain and
Northem Ircland undertaken from 20 to 31 October by the Special Rapporteur on the independence
of judges and lswyers, pursuant to Commission on Human Rights resolution 1994/41 of 4 March
1994, as renewed by resolution 1997/23 of 11 April 1997 extending the mandate for a further peniod
of three years. This mandate calls upon the Specisl Rapporteur inter alia to inquire into any
substantial allegations transmitted to him and report his conclusions thereon,

2. In both his second and third annual reports submitted to the fifty-second and fifty-third sessions
respectively of the Commission on Human Rights, the Special Rapporteur reported on allegations
received conceming the harassment and intimidation of solicitors by police officers of the Royal
Ulster Constabulary (RUC) of Northern Ireland. (E/CN.4/1996/37, paras. 228-240 and
B/CN.4/1997/32, paras. 177-179.) Further, he reported on allegations he had received on measures
implemented by the Govemnment that hamper the unfettered access by “exceptional high risk”
prisoners to legal advice.

3. In response (o a report submitted by British Lrish Rights Watch to the Special Rapporteur, the
Independent Commissioner for the Holding Centre for Northern lreland transmitted a memorandum
dated 17 January 1997 to the Special Rapporteur expressing the view, inter alia, that he might favour
*an independent investigation into the nature and extent of any intimidation of defence solicitors”.
(E/CN.4/1997/32, para. 178.)

4. In light of the response from the Independent Commissioner, as well as & response from the
Chairman of the General Council of the Bar of Northem Ireland, the Special Rapporteur sought by &
letter dated 21 February the permission of the Government of the United Kingdom of Great Britain
to visit Northem Ireland for an in situ investigation into the allegations he had received on the
situation in Northern Ireland. The Govemment replied favourably to this request in a letter dated 10
March 1997.

S. The issues to be examined by the Special Rapporteur during the course of the mission were set
forth in a letter dated 4 April 1997 to the Permanent Representative of the United Kingdom to the
United Nations Office at Geneva. The issues were summarized as follows:

(a) There have been consistent reports of alleged systematic abuse of defence lawyers in Northem
Ireland by certain police officers since 1992. There have also been reports of similar abuse, although
to a lesser degree, in England. More recently, there has been reported an increase of such abuses in
Northern Ireland, associated with an increase in arvests under the emergency laws;

(b) There has been concern expressed over & number of provisions that restrict access to legal advice.
These include: (i) deferrals of access to a solicitor for periods of up to 48 hours under emergency
laws, (ii) refusal to allow solicitors to remain present dunng police interviews in Holding Centres 1n
Northern Ireland, (iii) closed visits for the purpose of legal consultations for certain prisoners in
England;
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(c) There is concern about the absence of safeguards to prevent abuse of lawyers, such as video and
audio-recording of police interviews;

(d)_T_here have been serious allegations received concerning the unresolved murder of Belfast
solicitor Patrick Finucane, which claim that there was official collusion in his death;

(¢) There have been concems expressed that certain provisions in the emergency legislation (e.g.,
absence of a jury, lower threshold for admissibility of confession evidence) and in the ordinary
criminal law (e.g., the abrogation of the right to silence) impinge on the ability of the judiciary to
function impartially and independently;

(f) There have been concems expressed that the provisions of the Police Act which do not exempt
lawyers’ offices from bugging undermine the lawyer/client privilege.

6. However, the primary focus of the Special Rapporteur's mission was issues (a) and (b), owing to
concerns expressed for many years, both domestically and internationally.

7. During the course of his mission, the Special Rapporteur travelled to London, from 20 to 22
October, and to Belfast, from 23 to 31 October. In London the Special Rapporteur heid consultations
with the following Government representatives: the Lord Chief Justice of England and Wales,

Lord Bingham; the Minister of State, Home Office, Mr. Alun Michael, MP; Mr Tony Pearson,
Director of Security and Programmes Prison Service; Mr. Peter Wrench, Head of Policing and
Organized Crime Unit, Home Office; General Sir David Ramsbottom, Her Majesty’s Chief Inspector
of Prisons, Home Office. The Special Rapporteur was also scheduled to meet with Mr. Tony Lloyd,
MP, Minister of State, Foreign and Commonwealth Office, but owing to an unavoidable delay in his
schedule the Special Rapporteur was unable to meet the Minister. In Belfast the Special Rapporteur
held consultations with the following Government representatives: Mr. Paul Murphy, MP, Minister
of State, Northern Ireland Office; Mr. Ronnie Flanagan, Chief Constable of the Royal Ulster
Constabulary, and Assistant Chief Constable, Mr. Raymond C. White; Mr. Roy Spence, Chairman of
the Community Relations Committee and David Sterling of the Police Authority for Northemn
Ireland; Mr. Steele, Senior Director of Security Policy, Northern Ireland Office; Mr. Nick Perry,
Head of Security Policy and Operations Branch, Northem Ireland Office; Mr. Alastair Frasier,
Director of Public Prosecution for Northem Ireland; Sir Louis Blom-Cooper, Commissioner for the
Holding Centres; Mr. Murray Power, Head of Criminal Justice Policy Divisivn, Northern Ireland
Office; Lord Carswell, Lord Chief Justice of Northern Ireland and the Honorable Justice Kerr; Mr.
Geoff Huggins, Police and Planning Division, Northern Ireland Prison Service; Mr. Michael Lavery,
Q.C., Chainman, and Ms. Denise Magill, Legal Officer, Standing Advisory Commission on

Human Rights; (1) Mr. Paul Donnelly, Chairman, and Mr. Brian McClelland of the Northern Ireland
Independent Commission for Police Complaints; Mr. Glenn Thompson, Director, and Mr. Hugh
Ritchie, Deputy Director, Northern Ireland Court Service.

8. In London, the Special Rapporteur also met with the following private individuals and
non-governmental organizations: Ms. Jane Winter, Director, British Irish Rights Watch; Mr. Peter
Norlander, Justice; Mr. Roger Pannone, Chairman of the Working Party on International Human
Rights, Law Society of England and Wales; Ms. Jane Deighton and Mr. Geoffrey Bindman, Law
Society of England and Wales; Halya Gowan, Amnesty International; Ms. Gareth Peirce, Solicitor.
In Belfast the Special Rapporteur met with the following private individuals and non-governmental
organizations: Mr. Martin O'Brien, Director, and Mr. Paul Magecan, Legal Officer, Committee on
the Administration of Justice, Northern Ireland; Mrs. Geraldine Finucane and family;

Mr. Eugene Grant, Q.C., Chairman of the Bar Council; Mr. Alistair Rankin, Chairman, Mr. Richard
Monteith, Chairman, Human Rights Committee; Mr. Barra McGory, Chairman, Criminal Law
Society, Law Society of Northem Ireland. The Special Rapporteur also met with a large number of
solicitors and barristers who were able to provide him testimony on the forms of harassment they
have experienced. For the sake of confidentiality, the Special Rapporteur is of the view that it would
be inappropriate to name those with whom he met during the course of his mission in Northem
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hehnqunleuapﬁciﬂy;uﬁwﬁzedbythewlicitortodoso.butheisindebwdtothanforthe
extennvetaﬁp)onylheypmvided. He would like to emphasize that he met with solicitors who
represented clients on both sides of the political divide in Northern Ireland and who had shared
experiences of police harassment and intimidation.

9. During the course of the mission the Special Rapporteur also visited HM Prison Belmarsh in
mm@nmumummmcmmmmmmmm
Priton Maghaberry and HM Prison Maze. The Special Rapporteur visited the Legal Visits Areas in
the respective locations.

10.mpridRWwouldlikctommktbeGovunmemoftthniwd Kingdom of Great
Bﬁmnaquonhunke{mdfmthehﬁuﬁmmdformeudmmﬁdedduﬁnsmcmmim
The Special Rapporteur is particularly grateful for the candid and comprehensive manner in which
all Government officials with whom he met answered his questions. The Special Rapporteur would
also like to thank all non-govemmental organizations and other groups that provided him with
information. Particular thanks are extended to British Irish Rights Watch and the Committee on the
Administration of Justice.

11. The United Kingdom of Great Britain and Northern Ireland has signed and ratified most
international human rights treaties. Those of most relevance to the Special Rapporteur include: the
International Covenant on Economic, Social and Cultural Rights; the Intemational Covenant on Civil
and Political Rights; the International Convention on the Elimination of All Forms of Racial
Discrimination; the Convention on the Rights of the Child; the Conveation on the Elimination of All
Forms of Discrimination Against Women; and the Convention against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment.
1. GENERAL BACKGROUND

12. The "Troubles” that have afflicted Northem Ireland for the past three decades have placed a
tremendous strain on the administration of justice. According to the latest statistics available,
between 1969, when the British deployed troops to Norther Ircland in August, and 1994, there were
over 3,100 deaths connected to the security situation which peaked in 1972 at 470; in 1994 there
were 60 deaths. (2}

13. In an effort to combat the terrorism in Northem Ireland, the Government has enacted emergency
legislation that gives the RUC extraordinary police powers to stop, question, search, arrest, detain,
and interrogate persons merely suspected of terrorist activity. lii tact, emergency legislation has been
in force in Northern Ireland since the partition of Ireland in 1922. The primary emergency laws
currently in force in Northern Ireland are the Norther Ireland (Emergency Provisions) Act 1996
(EPA) (3) and its counterpart, the Prevention of Terrorism (Temporary Provisions) Act 1989 (PTA).
The EPA was renewed in January 1996 for two years commencing in August 1996. The PTA, first

in 1974, applied across the United Kingdom, is renewable annually, and was extended for
another year in March 1997.

14. On 31 August 1994, the Irish Republican Army (IRA) announced a unilateral ceasefire. On 13
October 1994, the Combined Loyalist Paramilitary Command (CLMC), the coordinating body
representing loyalist paramilitary groups, also called for a cessation of "all operational activities”.
Regrettably, on 9 February 1996, the IRA broke its ceasefire with the terrorist attack at Canary
Wharf in London, killing two men and injuring more than 100 people. Since that time there have
been a series of terrorist incidents by both the Republican and Loyalist paramilitary organizations.
As a result of this continued violence, the Government has taken the position that the emergency
regime in place in Northern Ircland is still necessary.

IL INTIMIDATION AND HARASSMENT OF LAWYERS_
15. Since the inception of his mandate in 1994, the Special Rapporteur has received numerous
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allegations conceming the pattern of abusive remarks made against defence solicitors in Northem
Ireland, particularly against those who represent individuals accused of terrorist related offences.
These allegations were already the subject of a report to the United Nations Sub-Commission on the
Prevention of Discrimination and Protection of Minorities in 1992. {41 They are based primarily upon
instructions taken from clients by their solicitors, which reveal widespread reports of abuse of
solicitors uttered by plain-clothes RUC officers during interrogations at the holding centres used to
detain suspects held under emergency laws. The sbuse against lawyers takes various forms ranging
from mild forms of harassment (¢.g., solicitor kept waiting to see client) to interference in the
solicitor/client relationship (e.g., telling the detainee that the solicitor is not interested in him or her,
that the solicitor's advice should be ignored, that the solicitor is representing the paramilitaries and
not the client, etc.) to physical abuse and/or death threats ( e.g., references to Patrick Finucane,
whose murder is described below in paragraphs 60-74).

16. An ex mple of this type of harassment and intimidation of solicitors is seen in a case the Special
transmitted to the Government in a letter dated 1 August 1997. According to the source,
it was alleged that one solicitor had been the victim of numerous death threats owing to the
representation of a client, who had besn charged with the murder of two RUC officers. Further, in
relation to the representation of a residents group who oppose marching by the Orange Order through
their nationalist housing estate, it was alleged that on 6 July 1997 the solicitor was verbally and
physically abused while attempting to communicate with an RUC officer concerning the
RUC efforts to seal off the area. The source further alleged that an RUC officer spat on the face of
the solicitor who was accused of being a "Fenian" sympathizer. The solicitor was also allegedly
struck on the back of the head with a police riot shield while intervening on behalf of a boy who was
allegedly being ill-treated by an RUC officer.

17. In a response dated 6 October 1997, the Government informed the Special Rapporteur, inter alia,
of the following:

I can confirm that the Royal Ulster Constabulary has received four complaints from the solicitor and
the client. The investigation of these is being supervised by the Independent Commission for Police
Complaints. However, to date, the solicitor has not made himself available for interview to discuss
the complaints. Police conduct is guided by the RUC's Professional Policing Ethics and Disciplinary
ions: members who engage in any activity which contravenes either face the full rigours of
the disciplinary regulations ... .
4 N

18. While in Northem Ireland the Special Rapporteur was provided with another example of physical
abuse concerning a solicitor. On 18 December 1996, the solicitor was attending the Grosvenor Road
RUC Station in Belfast on behalf of 2 client. The RUC requested permission to take a mouth swab
from the client for the purposes of DNA testing. The solicitor advised the client that he could decline
to give a sample, but that if he did so the RUC were entitled to use reasonable force to do so. He did
so decline, and the solicitor then advised him not to resist if the RUC insisted on taking a sample.
However, he declined to take that advice and proceeded to resist, whereupon the police officer
concerned summoned assistance from his colleagues. A number of officers entered the Charge
Room, including the Custody Sergeant, Sergeant Reid, who is responsible for the welfare of
detainces. He ordered the solicitor to leave the room. The solicitor questioned his authority to require
him to leave and his reasons for doing so. He replied that it was for the safety of the solicitor. The
latter advised him that he was prepared to take responsibility for his own safety, whereupon Sergeant
Reid grabbed him by the arm and forcibly ejected him from the room. The solicitor has commenced
legal proceedings against the officer concerned and the Chief Constable of the RUC for assault,
battery and trespass to person and is seeking exemplary damages.

19. Another serious incident related to the Special Rapporteur concemns a solicitor from Belfast.
According to his client, the solicitor was described as a "provie bastard” by RUC officers
interrogating him on 14 October 1997 at the Gough Barracks in Armagh. What makes this case
unique and disturbing to the Special Rapporteur is that the Deputy Independent Commissioner for
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the Holding Centres, Mr. John Norris, was present during the interrogation in which the alleged
derogatory comments were made. Mr. Norris has stated that he was not aware of any comment of a
controversial nature or conduct that amounted to any abuse.

20. The Special Rapporteur wishes to emphasize that he spoke to a large number of solicitors and
barristers who have worked in terrorist related cases representing both Loyalist paramilitaries and
Republican paramilitaries. All were able to provide testimony that corroborates the reports that the
Special Rapporteur has been receiving for the past four years conceming the harassment and
intimidation of defence solicitors. Many referred to the harassment and intimidation as an
occupational hazard that they have come to expect and accept, noting that in the absepce of
audio-recording there is only hearsay evidence to prove the allegations, that is, the word of the client
against that of the RUC officer. Therefore, most find it futile to file a complaint, particularly in lieu
of the fact that any investigation will be carried out by the RUC itself and that they had no
confidence in such investigation.

21. The RUC categorically denies the allegations. In his meeting with the Special Rapportr.r, the
Chief Constable noted that there is a lack of evidence to substantiate the allegations, and farther,
there were hardly any complaints made by lawyers. He also pointed out that, in his view, it is
significant that the solicitors have not sought judicial review of detentions on grounds of iarassment
and intimidation. He emphasized that the greatest degree of respect is shown to lawyers and
questioned what possible benefit could there be for a police officer to make a disparaging comment
or a threat. He also mentioned that numerous safeguards have been put in place to prevent such
abuse, including the use of closed circuit televisions which must be monitored during the entize
interrogation by a uniforned officer, the presence of a doctor who is available upon the request of
the detainee and the appointment of the Independent Commissioner. The Chief Constable alluded to
an agenda in which the paramilitary organizations ensured that detainees remain silent and alleged
that solicitors may be involved in conveying this message to the detainees. Further, he stated that
there is in fact a political divide in Northem Ireland and part of the political agenda is to portray the
RUC as part of the unionist tradition. These allegations conceming police intimidation and
harassment of solicitors is part and parcel of this political agenda. The Assistant Chief Constable also
sdmitted that during the course of an interrogation an officer may express the view that the solicitor
is providing bad advice to the client and not acting in his interests, for instance, by advising the
client to remain silent.

22. The Special Rapporteur views with concem allegations of solicitors acting on behalf of
paramilitaries. If true, they would constitute an egregious violation of a solicitor’s professional
responsibilities and, in the view of the Special Rapporteur, could be grounds for disciplinary
proceedings. Further, if there were evidence that solicitors were involved in any complicity with a
crime, criminal charges would undoubtedly have been brought against the solicitor. However, the
Special Rapporteur wishes to emphasize that he was provided with no evidence to support the

allegs ‘ions. In this regard, to the knowledge of the Special Rapporteur, no solicitor has been
disciplined for engaging in such unethical activities or has had criminal charges brought against him.
To a specific question from the Special Rapporteur, the Chief Constable said that the RUC did not
lodge any complaint with the Law Society. If the RUC does have evidence to prove the allegations,
the Special Rapporteur would encourage the RUC to submit the evidence to the disciplinary board of
the Law Society so that the appropriate disciplinary action can be taken against the solicitor in
question. With respect to failure on the part of the solicitors to apply for judicial review, the Special
Rapporteur is of the view that harassment and intimidation may not be sufficient grounds for judicial
review of the legality of the detentions. It is here pertinent to note that in its 18th Annual Report
(1992-1993) to the Secretary of State, the Standing Advisory Commission on Human Rights
(SACHR) stated, ia:

"68. During the year the Commission received communications from some non-governmental
organizations containing allegations that some lawyers who represent terrorist suspects in Northem
Ireland are subject to intimidation by the police, through the process of interviews with their clients.
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The Commission is aware that there are difficulties in relation to whether allegations can be
substantiated and takes the view that any cases supported by substantive information ought to be
referred to the Independent Commission for Police Complaints. Howevez, the Commission also
recognizes that this matter raises significant questions about the nature of confidentiality and takes
note of observations by the United Kingdom representative on the VJnited Nations Commission to
dw_eﬂ'ectthnnwhooooamwm justified. The Commission understands that this is a difficuit and
delicate issue and urges Government to take all reasonable steps t5 eliminate the circumstances
which give rise to such allegations.”

23. Principle 16 of the United Nations Basic Principles on the Role of Lawyers provides:

*Governments shall ensure that lawyers (a) are able to perform all of their professional functions
without intimidation, hindrance, harassment or improper interference; (b) are able to travel and to
consult with their clients freely both within their own country and abroad; and (c) shall not suffer, or
be threatened with, prosecution or administrative, economic or other sanctions for any action taken
in accordance with recognized professional duties, standards and ethics.”

24. Further, Principle 18 of the United Nations Basic Principles on the Role of Lawyers provides that
"[1]awyers shall not be identified with their clients or their clients’ causes as a result of discharging
their functions”.

25. The Special Rapporteur is concerned that the RUC has in fact identified lawyers who represent
those accused of terrorist related offences with their clients or their clients' causes and further, that
they have interfered in the attomney/client relationship by questioning during the course of
interrogations the integrity and professionalism of solicitors. This is based not only upon the
comments made by the Chief Constable and Assistant Chisf Constable in his meeting with the
Special Rapporteur, but also upon documentary information presented to the Special Rapporteur.
The Special Rapporteur was provided a copy of the transcript of a statement of witness to be
tendered in evidence at preliminary inquiry in the case of R. v. Canning. In this transcript, in
response to an unsatisfactory answer given by the accused, the interrogating officer is quoved as
follows: "It's because it was a lie and your solicitor is getting you into more trouble. Can you not see
that Paddy?” The transcript contains other innuendo suggesting that the solicitor is not acting in the
interests of the client. In the case of Patrick Finucane, a solicitor murdered by a loyalist paramilitary
organization in 1989 (see paragraphs 60-74 below), there was significant evidence to demonstrate
that the RUC equated Patrick Finucane with the causes of his clients. However, the Special
Rapporteur does wish to emphasize that following the murder of Patrick Finucane the RUC
unequivocally stated that Patrick Finucane was not a member of the IRA or any other Catholic
paramilitary organization. Nevertheless, the fact that many within the RUC did equate him with the
causes of the IRA is reflected in the book written by John Stalker concemning his experience of trying
to investigate allegations of a shoot-to-kill policy in Northemn Ireland. In his book, Stalker describes
a conversation between himself and an KUC sergeant concemning a lawyer who could only have been
Patrick Finucane based ipon the identification of the client and case:

*The solicitor is an [RA man - any man who represents IRA is worse than an IRA man. His brother
is an IRA man also and I have to say that [ believe a senior policeman of your rank should not be
seen speaking to the likes of either them. My colleagues have asked me to tell you that you have
embarrassed all of us in doing that. [ will be reporting this conversation and what you have done to

my superiors.” (3}

26. The Special Rapporteur is also concerned Ly the fact that the solicitors themselves rarely file
complaints concerning this alleged harassment and intimidation. Several reasons were given as way
of explanation. First, the solicitors clearly see this as a normal reaction to a difficult situation and is
simply an occupational hazard. Second, the allegations are based on hearsay evidence that is
impossible to prove, and thus, it would be the word of the client against that of the RUC officer.
Third, any investigation of the complaint would require further questioning of the client by the
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police, which is understandably not desired by the client. Fourth, the investigation is carried out by
the RUC, in whom the solicitors have no confidence. (§) Fifth, the solicitors have no confidence in
their own Law Society and its ability or willingness to take up the issue. The Law Society’s position
was attributed to a view that criminal solicitors are second class solicitors and that it should remain
neutral in political cases to avoid a divide within its own membership.

27. The Special Rapporteur considers that despite their loss of confidence in the RUC's investigative
measures, it would have been prudeat for the solicitors concerned to have documenied and submitted
their complaints to the RUC, if for not anything else, at least for record purposes. Their failure
contributed to the situation.

28. The Government has established an Independent Commission for Police Complaints (ICPC). (1}
However the ICPC has come under severe criticism owing to its limited powers. It cannot initiate
investigations, but only supervise those referred to it by the Secretary of State, the Police Authority,
or the Chief Constable. Even then its supervisory authority is limited insofar as a member of the
Commission may only make suggestions to the assigned RUC officer about how an investigation
should proceed, but cannot take direct action. If the member conside:s the investigation to be
inadequate, the ICPC can only withhold a statement of satisfaction. Of the 16,375 complaints
generally received by the ICPC through 1994, not one has resulted in any disciplinary sanction
against any RUC officer. The 1996 report of the ICPC incicates that during 1996 the Chief
Constable notified the Commission of 2,540 new cases of complaint. (8} In only 10 cases, involving
39 charges and 10 officers, were disciplinary charges made; in only 1 case Was an RUC officer found
guilty of abuse of authority. (2

29. As a result of the criticisms of the manner in which police complaints were handled, the
Government authorized a review of the complaints system in Northem Ireland by Dr. Maurice
Hayes. Based upon his review, Dr. Hayes main recommendation is that "there should be a Police
Ombudsman, responsible to Parliament with the duty to investigate complaints and to report his’her
findings”. He also recommended that the post should be filled by a judge or a person of the quality
and experience of a senior judicial figure. Further, the Ombudsman would recruit a staff which
would include investigators, lawyers and people with police experience and others. She/he would
investigate complaints against police even where the action complained about amount to criminal
behaviour. Also, all complaints about the police and not just those on conduct, should be made
through the ombudsman in the first place. (10}

30. During the course of the mission, the Special Rapporisur was informed that the recommendation
of Dr. Hayes 10 establish a Police Ombudsman for Northem ireland has been accepted by the
Government. The Special Rapporteur has subsequently teceived a copy of the draft Police (Northem
Ireland) Bill to be submitted to Parliament which provides for a Police Ombudsman to replace the
Independent Commission for Police Complaints. Article 54 provides for formal investigation which
must be carried out by the Ombudsman in serious cases. Section 56 covers the cases where a
complaint or other matter is to be formally investigated by the Ombudsman. It provides for him to
appoint an officer of the Ombudsman, who will have the powers and privileges of a constable. The
Special Rapporteur welcomes this initiative by the Government as a positive step to improve public
confidence in the complaint procedure system. The Special Rapporteur, however, does consider it
imperative that the Government provide the Police Ombudsman with sufficient financial and human
resources that will enable him to carry out this important mandate in an effective manner.

31. During the course of his mission, the Special Rapporteur was provided documents in those rare
cases in which a solicitor has filed a complaint, either to the relevant Government authorities or to
the Law Society. In all cases, the solicitor received no response or an inadequate response. The
Special Rapporteur is also concemned that the reports by non-governmental organizations such as the
Lawyers Committee for Human Rights and British-Irish Rights Watch detailing this pattern of
harassment and intimidation seem to have been dismissed by the RUC as baseless. In the view of the
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Special Rapporteur, these reports should serve as a basis for & dialogue between the RUC and the
Law Society to improve the conditions under which defence solicitors must work within the Holding

Lesal Profession
32. The Legal Profession in Northem Ireland, as in England and Wales, is divided into barristers and

solicitors. The Bar Council is the professional body of the barristers. The Law Society is that of the
solicitors. There are todsy in Northern Ireland about 1,700 solicitors, of whom 800 are women.

33. There was only a small number of lawyers who have been representing suspects or accused
persons in politically sensitive cases. About 20 to 30 were actively involved and were largely
solicitors. The very small number of barristers involved had no direct dealings with detainees or the
RUC, hence they were not subject to this form of harassment.

34. In his meeting with the Bar Council, the Chairman indicated that as the issue was a matter
concerning solicitors it was not so much for the Bar Council to address.

35. In his discussions with the Law Society, the President admitted that the Society had not taken a
more forceful position to protect solicitors who were subjected to harassment and intimidation while
representing clients in Holding Centres. However, it was emphasized that very few solicitors lodged
complaints with the Law Society. One participant in the meeting explained that he personally had not
sought the assistance of the Law Society because he felt that the Society would have no greater
success than the individual solicitors in bringing complaints against the RUC. He did, however, note
that he had in fact raised the issue when he had first become a member of the Law Society, but he
had never received a response from the President. Another participant, who also represents those
accused of terrorist related crimes, seconded this view, stating that he had "no confidence that any
complaint would see the light of day”. Both of these participants expressed the view that there isa
lack of will on the part of the RUC to deal with the problem and that the only way to deal with it is
to have video and audio recording of the interrogations. The President of the Law Society admitted
to the Special Rapporteur that the Society could have done more for their solicitors.

36. The Special Rapporteur expresses his concem over the manner in which the professional bodies
of lawyers in Northem Ireland, particularly the Law Society, addressed this issue. Harassment and
intimidation of defence lawyers 2o to the core of the concept of independence of the legal profession
and the administration of justice. The professional associations of the legal professions in such cases
are duty bound to rush in aid of their members in such situations. What greater objective or interest
can the organized legal profession have than the protection of the independence of the profession and
of its individual members. Here the Special Rapporteur refers to Principle 25 of the United Nations
Basic Principles on the Role of Lawyers, which provides "Professional associations of lawyers shall
cooperate, with Governments to ensure that everyone has effective and equal access to legal services
and that lawyers are able, without improper interference, to counsel and assist their clients in
accordance with the law and recognized professional standards and ethics.” (emphasis added)

37. The Special Rapporteur has leamed since the completion of his mission that the Law Society has
published an advertisement in the Journal of the Law Society of Norther Ireland "The Writ", Issue
No. 86, 1997, confirming the Society's concemn "to ensure that solicitors are not subjected to any
treatment in the course of their professional duties which would impugn or threaten their
independence, professionalism and integrity”. The advertisement also indicates that the Council has
accepted recommendations from the Criminal Law and Human Rights Committees that a more
formal system should be established to enable solicitors to report and register their concerns and
calls upon solicitors with any complaints about the RUC, Prison Service or any agency within either
the criminal or civil justice system to write with details to the President of the Society. The Special
Rapporteur welcomes this initiative by the Law Society.

38. The Special Rapporteur is satisfied that there have been harassment and intimidation of defence
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lawyers by RUC officers as described. He is also satisfied that these harassments and intimidation
were consistent and systematic. Though there were generally no specific substantiated complaints
lodged with the RUC by the solicitors concemed, yet given the various reports from concerned
non-governmental organizations, the annual report of the SACHR and the United Nations
Sub-Commission on Prevention of Discrimination and Protection of Minorities, the RUC should
have taken note of these complaints and taken steps to investigate them and end the situation. Failure
to address these complaints and other general complaints over the years on the grounds that there
were no substantiated complaints lodged with the RUC resulted in the RUC losing credibility in its
internal complaints investigatory mechanism. This further resulted in a general loss of confidence,
leading to the proposal for an independent ombudsman to investigate these complaints. [beck to the

M. ACCESS TO COUNSEL
A. Deferrals of Access

39. Under Section 14 of the Prevention of Terrorism (Temporary Provisions) Act of 1989 (PTA), a
person who has been arrested may be detained for up to 48 hours. This initial detention period can be
extended for up to five days upon authorization by the Secretary of State. Thus, a detaince can be
held without charge for up to seven days. (L1} Under Section 47 of the EPA, a detainee has the right
to see a solicitor, but access to a solicitor can be deferred for up to 48 hours if a senior police officer
reasonably believes that such access will interfere with the investigation, alert other suspects, or
hinder the prevention of an act of terrorism. Further, the initial deferral of access can be renewed for
further periods of up to 48 hours, although renewal of the deferral is rare.

40. Between 1987 and 1991, access to lawyers was deferred in 58 per cent of all PTA detentions on
average. This rate of deferral fell to 26 per cent in 1992, 14 per cent in 1993, 16 per cent in 1994, 0.5
per cent in 1995, and 3 per cent in 1996. (12} According to the Chief Constable of the RUC, in 1997,
as of October, only 19 of 322 cases have been deferred.

41. Principle 5 of the Basic Principles on the Role of Lawyers provides that: "Governments shall
ensure that all persons are immediately informed by the competent authority of their right to be
assisted by a lawyer of their own choice upon arrest or detention or when charged with a criminal
offence.” Principle 7 provides that "Governments shall further ensure that all persons arrested or
detained, with or without criminal charge, shall have prompt access to a lawyer, and in any case not
later than 48 hours from the time of arrest or detention."” Principle 8 provides that "All arrested,
detained or imprisoned persons shall be provided with adequate opportunities, time and facilities to
be visited by and to communicate and to consult with a lawyer, without delay, interception or
censorship and in full confidentiality. Such consultations may be within sight, but not within the
hearing, of law enforcement officials.”

42, Read in conjunction, these principles indicate that, at a minimum, an individual has right of
access to a lawyer within 48 hours of his or her arrest. Deferral of access beyond 48 hours is in
violation of the Basic Principles. Further, the detainee must be informed immediately of the right of
access to counsel upon his or her arrest or detention. [back to the coptents]

B. ¢ ve a solici 0

43. In practice solicitors have not been permitted by the RUC to be present at any stage during
interrogations. In January 1996, In the Matter of Applications by Michael Russell and Others for
Judicial Review, HUTE2184, the Belfast High Court rejected a petitioner's argument that he had a
right to have counsel present during interrogations. However, while holding that no right has been
extended by Parliament, the Court did express the opinion that "each application for access to a
solicitor should be considered individually”. (13} Before the case was heard, the RUC changed its
policy stating that every request for counsel to be present during interrogations would be considered
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on the particular merits of each case. Despite this new policy, however, the Special Rapporteur was
informed by solicitors that in practice they continue to be denied the right to be present during the
interrogation in the vast majority of cases falling under section 14 of Prevention of Terrorism Act
1989, although the RUC has occasionally exercised that discretion.

44. In the case of In re Charles Begley's Application, the High Court ruled that those detsined under
emergency laws have no right to have a solicitor present during interrogations and that no
exceptional circumstances existed which warranted the exercise of discretion on the part of the RUC
to allow the solicitor to be present. On appeal, the House of Lords held that a person arrested in
Northern Ireland under Section 14 of the Prevention of Terrorism (Temporary Provisions) Act 1989
!ndqon@ntobeacoompmiedmdadvisedbyhissolicitordmingi.nta‘vimwiththepoliee.lnits
decision, the House of Lords pointed out that a suspect detained under the terrorism provisions was
merely entitled to consult privately with a solicitor under section 47 of the Northern Ireland
(Emergency Provisions) Act 1996. Further, the Code of Practice issued under section 61 of the 1991
Act was to the same effect. Nowhere was there reference to any right for 2 person arrested under
terrorism provisions to have a solicitor present during interview. The House of Lords concluded that
the differential treatment of persons suspected of having committed offences under the terrorism
provisions in Northem Ireland was plainly part of a deliberative legisiative policy.

45. The United Nations Basic Principles on the Role of Lawyers do not explicitly address the issue
as to whether a detainee has the right to have a lawyer present during a police interrogation. Principle
7 provides that "Governments shall further ensure that all persons arrested or detained, with or
without criminal cha-ge, shall have prompt access to a lawyer, and in any case not later than 48
hours from the time of arrest or detention.” Principle 8 provides that "All arrested, detained or
imprisoned persons shall be provided with adequate opportunities, time and facilities to be visited by
and to communicate and consuit with a lawyer, without delay, interception or censorship and in full
confidentiality. Such consultations may be within sight, but not within the hearing, of law
enforcement officials.”

46. Similarly, the jurisprudence of the Human Rights Committee provides little guidance on this
question. Article 14 (3) (b) provides that "In the determination of any criminal charge against him,
everyone shall be entitled to the following minimum guarantees, in full equality: ... (b) To have
adequate time and facilities for the preparation of his defence and to communicate with counsel of
his own choosing." While the Human Rights Committee has found impermissible interference with
the right to preparation of defence in a large number of cases, none address the issue as to whether a
detainee has the right to have counsel present during police interrogations.

47. In the view of the Special Rapporteur, it is desirable to have the presence of an attomey during
police interrogations as an important safeguard to protect the iights of the accused. The absence of
legal counsel gives rise to the potential for abuse, particularly in a state of emergency where more
serious criminal acts are involved. In the case at hand, the harsh conditions found in the holding
centres of Northern Ireland and the pressure exerted to extract confessions further dictate that the

presence of a solicitor is imperative. [back to the contents]
C. Closed visits

48. In England and Wales, but not Northem Ireland, the Home Office has instituted a policy under
which certain prisoners are designated as exceptional high risk category and are allowed legal visits
in prisons only where the prisoner was scparated from his lawyers by a transparent screen. In
particular, the closed visits have been put in place in the Special Secure Units (SSUs) of Belmarsh,
Full Sutton and Whiteraoor prisons. They are applied to any prisoner who has been designated as
being at "exceptional high risk" of escape. Elaborate security measures are in place, with lawycrs
being scarched several times as they enter and exit SSUs and prisoners are strip-searched before and
after visits, despite the fact that they had no contact with their lawyers or anyone apart from the
prison staff.
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49. As noted in paragraph above, the Special Rapporteur visited Belmarsh Prison in London where
he was shown the closed visit area. All visitors to the SSU, including the prison staff, must pass
through elaborate security measures upon entering the prison and upon entering the SSU. The closed
visit area itself has four rooms for legal visits; each room is divided by s transparent screen to
separate the solicitor and the client, and documents are exchanged between the solicitor and client by
means of an x-ray screening machine to ascertain that there are no unauthorized materials passed
between the two. A prison guard remains just outside the sound proof room to monitor the visit; the
Special Rapporteur was assured that the prison guard cannot overhear the conversation, but can only
visually monitor the visit.

50. Solicitors have complained that trial preparation is extremely difficult within the circumstances
of a closed visit, which include problems over, for instance, examining documents jointly, and
problems of confidentiality. Lawyers have also expressed the view that it is very difficult to establish
the relationship of trust and rapport with their clients that is necessary for them to adequately prepare
for the defence. Further, although the solicitors may request an open visit if exceptional
circumstances so warrant, they believe that the decisions by the authorities concerning such requests
are arbitrary and irrational. The Govemnor of the prison explained that often a few weeks prior to the
:?lal. discretion is exercised to open visits to enable the lawyer to prepare his or her client's case for

51. In a recent Court of Appeal decision conceming the issue of closed visits, {14) the Court held that
whether to impose closed visits or not was a matter of prison security to be decided by the prison
authorities, and dismissed the appeal. However, the Special Rapporteur has leamned that the
Government has recently announced the recategorization of IRA prisoners in British jails which has
meant that they have been moved out of SSUs. Prison officials informed the Special Rapporteur that
in fact, at the time of his visit, there are only six prisoners in England and Wales that were currently
categorized as exceptional high risk, down from 23 in May 1997. The officials noted that there is a
continuous review of categorization and they are constantly reviewing the policy in general to
maintain the proper balance between the needs of the institution and the needs of individual
prisoners. The Special Rapporteur was informed by the Chief Inspector of Prisons, Sir David
Ramsbottom, at the Home Office in London that closed visits would scon b discontinucd as he
himself did not feel the need for their continuation.

52. Principle 8 of the Basic Principles on the Role of Lawyers provides that "All arrested, detained or
imprisoned persons shall be provided with adequate opponmities, time and facilities to be visited by
and to communicate and consult with a lawyer, without delay, interception or censorship and in full
confidentiality. Such consultations may be within sight, bui not within the hearing, of law
enforcement officials.” The General Comment of the Humau: Rights Commiittee on Article 14 of the
Intemational Covenant on Civil and Political Rights provides, jnter alia:

"9, Subparagraph 3 (b) provides that the accused must have adequate time and facilities for the
preparation of his defence and to communicate with counsel of his own choosing. What is "adequate
time"” depends on the circumstances of each case, but the facilities must include access to documents
and other evidence which the accused requires to prepare his case, as well as the opportunity to
engage and communicate with counsel ... Lawyers should be able to counse! and to represent their
clients in accordance with their established professional standards and judgement without any
restrictions, influences, pressures or undue interference from any quarter.” (13}

53. In the view of the Special Rapporteur, in the absence of evidence that solicitors are abusing their
professional responsibilities, the closed visits within the SSUs constitute an undue interference with
the lawyer/client relationship and create unnecessary impediments for adequate trial preparation. At
a minimum, the burden should be upon the prison officials on a case-by-case basis to demonstrate
that the closed visits are an exceptional measure necessary to maintain prison security. In the light of
what the Chief Inspector of Prisons said to the Special Rapporteur, it is expected that closed visits

will be discontinued. [back to the contents]
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54. The Independent Commissioner for Holding Centres (ICHC) was appointed in 1992. His role is
described as "providing further public reassurance that terrorist suspects detained in any of the then
holding centres (Castlereagh, Belfast; Strand Road, Londonderry; and Gough Barracks, Armagh)
were fairly treated and that the statutory and administrative safeguards for their treatment were being

y observed and apply”. The mandate of the Independent Commissioner does not include
investigation of complaints against police. He may receive complaints, yet such complaints must be
transmitted to the Chief Constable for investigation.

55. In 1994, the Independent Commissioner for the Holding Ceatres proposed the establishment of a
legal advice unit at Holding Centres, which would modify the present legal aid system in Northem
Ireland by granting legal aid only to those detainees arrested under the emergency legislation who
choose a government-appointed solicitor from a unit of lawyers agsociated with the holding centres.
The Law Society of Northem Ireland would manage and operate the legal advice unit and it would
be funded by the Government. (16} This proposal came under severe criticism on the grounds, jnter.
alia, that it violated the principle that a defendant has the right to counsel of his or her choice. During
his discussions with the Independent Commissioner, the Special Rapporteur leamed that the
Independent Commissioner has withdrawn this proposal. [back 10 the contents]

IV. VIDEO AND AUDIO-RECORDING OF POLICE INTERVIEWS

56. The pervasive allegations of harassment and intimidation of lawyers and of the accused himself
during police interrogations in the Holding Centres in Northern Ireland has led many commentators
to call for the installation of video or audio/video recording of interrogations. Interrogations are
currently relayed on a silent television monitor which is monitored by a police officer. However,
there has been no instance in which a disciplinary or criminal charge has been brought against any
police officer as a result of this surveillance, despite many allegations of ill-treatment made by
detainees and despite the numerous cases in which civil damages have been awarded to detainees as
a result of ill-treatment in the Holding Centres. (11

57. In his first annual report, the Independent Commissioner for the Holding Centres, Sir Louis
Blom-Cooper, Q.C., called for the introduction of video- and audio-recording of police interviews.
The detainee or his legal representative would be able to initiate the process of disclosure if the
detainee wishes in any future trial to chailenge the admissibility of a statement alleged to have been
extracted from him improperiy. (18] In his second annual report, the Independent Commissioner
reiterated his call to introduce audio- and video-recording of police interviews, noting the
widespread support for such measures from, among others, the Northemn Ireland judiciary and the
European Committee for the Prevention of Torture and Inhuman or Degr2ing Treatment or
Punishment. (2}

58. In 1995 the then Secretary of State for Northern Ireland, Sir Patrick Mayhew announced that he
would introduce a scheme for "electronic recording™ at the Holding Centres, which was incorporated
into the new 5.53 of the 1996 version of the EPA. In January 1997 a draft code of practice was issued
on silent video-recording of police interviews at the Holding Centres. Solicitors and
non-governmental organizations have expressed the view that the draft code is deficient in many
respects, particularly since it leaves in the hands of the prosecution the question of whether a video
or any part of it, should be disclosed to the defence.

59. On 16 October 1997 the Northem Ireland Office announced that silent video-recording is to be
installed in Castlereagh Holding Centre and will be eventually installed at Gough Barracks and
Strand Road. During the course of his visit to Castlereagh, the Special Rapporteur was shown the
work in progress to install the necessary equipment. More importantly, the Special Rapporteur was
informed by the authorities that it is the intention of the current Government to amend the legislation
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to include audio- as well as video-recording. The Special Rapporteur welcomes this initistive as an
important step towards enhancing public confidence in the Government's commitment to ensure
accountability. The Special Rapporteur also notes that it is in the interest of the RUC itself as a
means to defend itself against what they allege to be false allegations.

V. MURDER OF PATRICK FINUCANE_

60. On 12 February 1989, Patrick Finucane, a solicitor who was well-known for his defence of
individuals detained under Northem Ireland's emergency legislation, was killed by two masked
gunmen who entered his home and shot him 14 times in front of his wife and three children. His
wife, Geraldine Finucane, was also injured when a bullet probably ricocheted and hit her in the
ankle. The Ulster Freedom Fighters, a Protestant paramilitary organization, immediately claimed
responsibility for the murder, but to date no one has ever been charged for the crime. :

61. The murder of Patrick Finucane came less than four weeks after statements were made by
Douglas Hogg, MP, then Parliamentary Under-Secretary of State for the Home Department, in s
Committee stage debate on the Prevention of Terrorism. In the debate, Mr. Hogg stated: *I have to
state as a fact, but with regret, that there are in Northem Ireland a number of solicitors who are
unduly sympathetic to the cause of the IRA." Mr. Hogg failed to provide any evidence to
substantiate this serious allegation, merely stating, "... [ state it on the basis of advice that [ have
received, guidance that I have been given by people who are dealing with these matters, and I shall
not expand on it further.”

62. Prior to his murder, Patrick Finucane also received a number of death threats from RUC officers,
mainly delivered via his clients. One client, Brian Gillen, who received compensation for
ill-treatment he suffered while in detention, has provided testimony that he was told by a RUC
officer following the filing of a habeas corpus petition on his behalf by Finucane that "it would be
better if he [Patrick Finucane] were dead than defencing the likes of you,” and that they threatened to
give details conceming the solicitor and his client to loyalist paramilitaries. Following his defence of
Gillen, other clients have testified that numerous death threats were made against Finucane by the
RUC. He is also reported to have received threatening phone calls at his home. On § January 1989,
five weeks before his death, one of Patrick Finucane's clients alleged that an RUC officer

*... informed me that my solicitor was warking for the IRA, and would meet his end also ... He asked
me to give Mr. Finucane a message from him ... He told me to tell him he is a thug in a suit, a person
trying to let on he is doing his job, and that he, like every other fenian [republican] bastard, would
meet his end.”

63. Since Patrick Finucane's murder, further information that seriously calls into question whether
there was official collusion has come to light following the arrest and conviction of Brian Nelson for
conspiracy to murder in January 1990. According to the evidence that was presented at his trial,
Nelson, who served as a chief intelligence officer for the Ulster Defence Association (UDA), had
been recruited by military intelligence to provide information on paramilitary activities, including
planned assassinations, which the army would then pass on to the RUC. Nelson did in fact later
participate in the planning of assassinations that were actually carried out, which were the basis for
his conviction. A BBC Panorama documentary that was broadcast on 8§ June 1992 revealed that
Nelson had kept a prison diary in which he wrote that he had informed "his handlers” in the military
that Patrick Finucane was being targeted by loyalist paramilitaries as early as December 1988. The
diary also stated that Nelson had provided a photograph of Finucane to a paramilitary assassin a few
days before the murder. Although certain questions have arisen as to the authenticity of the journal,
the information contained in the diary was esseatially corroborated by a witness at Nelson's trial.
This witness, referred to only as "Colonel J” to protect his identity, was a senior ranking military
intelligence officer. According to his testimony, Nelson had provided him with UDA materials on a
weekly basis, which included security documents, photo montages and reports "from all sectors of
security forces” which had been leaked to the UDA. More seriously, Colonel J testified that the RUC
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had been informed about the information passed on by Nelson to military intelligence, including the
planned assassinations. In this regard, Colonel J noted that planned assassinations had been foiled,
including an attempt on the life of Mr. Gerry Adams. The RUC, however, has denied that any
information obtained by Nelson concerning the planned assassination of Patrick Finucane had been
passed on 1o the police. During the mission, the Special Rapporteur was told by Government sources
that Brian Nelson's information saved about 70 lives.

64. Following the Panorama broadcast, the then RUC Chief Constable Hugh Annesiey requested
John Stevens, who had conducted an earlier inquiry into charges of collusion which led to the arrest
and conviction of Brian Nelson, to investigate the allegations made in the Panorama programme.
Stevens issued his final report on this second investigation to the Director of Public Prosecutions
(DPP) in January 1995. Unfortunately, neither the report nor its conclusions have ever been made
public and Mr. Stevens has declined to discuss its recommendations on the grounds, presumably,
that he is prohibited from commenting by the Official Secrets Act. On 17 February 1995 the DPP
issued a direction of "no prosecution” to the Chief Constable. This decision not to prosecute has
come under severe criticism from non-governmental organizations, particularly in light of the fact
that Stevens has publicly stated that he knew “absolutely” who killed Patrick Finucane. 20)

65. In a letter dated 1 September 1996, the Special Rapporteur on situations of extrajudicial
summary or arbitrary executions transmitted a letter to the Government setting forth the following
questions:

() Why did the DPP decide not to prosecute Brian Nelson?

(b) Have reports been produced as a result of the investigation carried out? Have these been made
public?

(c) What further steps have been taken?

66. In a letter dated 31 October 1996, the Government provided the following response:

"Neison Allcgations

Following the television broadcast in June 1992 in which Brian Nelson alleged involvement in the
murder of Mr. Finucane, Mr. Stevens (Deputy Chief Constable, Cambridgeshire Constabulary) was
asked to investigate the allegations made which were not covered earlier in his report.
Supplementary reports were forwarded to the Director of Public Prosecutions for Northern Ireland,
in April 1994, October 1994 and January 1995. A considerable number of matters were subject of
investigation in the supplementary reports including matters relating to the murder of Mr. Patrick

Finucane. The Director concluded that there was insufficient evidence to warrant prosecution of any
person and accordingly a direction of no prosecution was issued on 17 February 1995.

Availsbility of R

A summary of Mr. Stevens' initial report was published on 17 May 1990. The supplementary reports
have not been made public.

Other Points

The RUC investigation of tixe murder of Mr. Finucane is still open and the RUC will look at any new
evidence presented to them in relation to the case.”

67. During the course of his mission to Northem Ireland, the Special Rapporteur met with Mrs.
Finucane and other family members, Mr. Peter Madden and Mr. Kevin Winters of Madden &
Finucane and other barristers and solicitors familiar with the case. He also discussed the murder of
Patrick Finucane with the Chief Constable of the RUC, Mr. Ronnie Flanagan, and the Director of
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Public Prosecutions, Mr. Alasdair Fraser, Q.C.

68.lnh‘isdiscussionof!}wcuevgiththe8pecid Rapporteur, the Director of Public Prosecutions
a:;phmudth;ﬂhecmw:;mewedinuigomusmamer.buuhuewn:implyinmtﬁcian
mdmce(obnngaprpmuuon:!nlhilfewd,hemtedmnmmi:ntwo-pmngedtminﬁnglmd
and Northemn lrehndmdetenqm_mg prosecution:(l)lsthacamsomblepmspeaofobuiningl
conviction?; (2) Does the public interest demand prosecution? In this case, he had concluded that the
ﬁmteui.udnotbqen'met, noting that allegations merely constitute a line of investigation but may
not constitute admissible evidence. He emphasized that the DPP is wholly independent of the
quaumeutmmnngpmmummuthcdivide.uwellung:insnbcRUCandthe
military. Attbugmengnc.heacknowledgedthnhismleismlyﬁmiwdoﬁngtotheﬁctthn
bedoupoth;ve lnvestigators. The investigation itself is done by the RUC, or in this case by the
Stevens inquiry. In this case, he stated confidently that the Office had met its responsibilities. He did
pote,however.thuuchmuxdacmrunaimopenmdthuhewouldbﬁngdwmforwudimue
is further evidence.
69.TheSpecideppomappmiamﬂmmmcanbesomecasuwhueﬂwpmnwho

committed the crime may be known, yet there may be insufficient admissible evidence to prove the
case and secure a conviction.

70. Owing to the time constraints, the Special Rapporteur was unable to meet with Mr. John Stevens
at the time of the mission, as suggested by the Chief Constable, who felt he was not in a position to
comment upon the particulars of the case. However, in a letter to Mr. Stevens dated 27 November
1997, the Special Rapporteur requested a written response to the following questions:

(a) Did the military know that Patrick Finucane was the target of the UDA? If so, did the military
notify the RUC?

(b) If the military did not notify the RUC, why not? In any event, why did the military not alert
Fatrick Finucane and provide adequate protection?

() If thc; military did notify the RUC, why did the RUC not alert Patrick Finucane and provide
security?

(d) Prior to his raurder, Patrick Finucane ias subjected to threats and intimidation by RUC officers.
Were these allegations investigated by the RUC?

71. In a letter dated 14 January 1998, Mr. Stevens acknowledged receipt of thc Special Rapporteur's
letter dated 27 November 1997. The response states:

"As you will be aware the reports submitted by me are the property of the Secretary of S tate for
Northemn Ireland and the Chief Constable of the RUC. I am therefore niot in a position to release
these reports or indeed divulge any of the contents. The reports are highly classified and .he authority
of the above persons will be required before information is released.”

Mr. Stevens concludes by stating that "[t]he contents of your letter will be discussed with the CFief
Constable of the RUC.

72. Although some pointed out that this was only one of hundreds of unresolved murders, the murder
of Patrick Finucane is of a different nature. As a high profile lawyer who had tremendous success
representing his clients, both before domestic courts and the European Court of Human Rights, his
murder had a chilling effect on the profession and further undermined public confidence in the
judicial system. Solicitors informed the Special Rapporteur that the murder led them either to give
up criminal practice entirely or to alter the manner in which they handled terrorist related cases,
Thus, the defendant’s right to counsel was compromised. It was also leamnt that several lawyers
armed themselves for self-defence and their houses were equipped with security devices.
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73. Principle 17 of the United Nations Basic Principles on the Role of Lawyers provides, "Where the
security of lawyers is threatened as a result of discharging their functions, they shall be adequately
safeguarded by the authorities.” If it is true that Brian Nelson informed military intelligence of the
UDA's intent to murder Patrick Finucane, as Nelson claims in his prison diary and which seems to be
corroborated by the testimony of Colonel J at Nelson's trial, then the Government has violated its
duty to safeguard Patrick Finucane. Further, this omission would constitute a violation of article 6 of
the International Covenant on Civil and Political Rights. The outstanding questions surrounding the
murder of Patrick Finucane demonstrate the need for an independent judicial inquiry. So long as this
murder is unresolved, many in the community will continue to lack confidence in the ability of the
Govemnment to dispense justice in a fair and equitable manner.

74. Though the United Nations Basic Principles on the Role of Lawyers were endorsed by the
General Assembly in the aftermath of this murder, yet the Government's duty to provide adequate
safeguards to protect the security of lawyers in such circumstances must necessarily be implied,
particularly in a country which cradled and nurtured the concept of an independeat system of justice.
[beck to the contens)

V1. EMERGENCY LEGISLATION AND ORDINARY CRIMINAL LAW

75. Concerns have been expressed to the Special Rapporteur that certain provisions in the emergency
legislation and in the ordinary criminal law impinge on the ability of the judiciary to function
impartially and independently. These provisions include the abrogation of the right to silence, the
lower threshhold for admissibility of confession evidence and the absence of a jury. In this regard,
the Special Rapporteur notes that Principle 6 of the Basic Principles on the independence of the
Judiciary provides that "The principle of the independence of the judiciary entitles and requires the
judiciary to ensure that judicial proceedings are conducted fairly and that the rights of the parties are
respected.”

76. The Special Rapportewr wishes to emphasize that he has full confidence in the integrity of the
judiciary in Northem Irelaxd and believes that they are in fact applying the law in an impartial
manner. Nevatieiess. the Special Rapporteur has repeatedly emphasized that the judiciary must not
only be independent and impartial, it must be seen to be independent and impartial. The provisions
in question %..ve seriously eroded public confidence in the ability of the judiciary to render its
decision in an indepenuent and impartial manner, and therefore, these issues fall within the remit of
the Special Rapporteus’s mandate.

A. Right to remain silent

77. The Criminal Evidence (Northern Ireland) Order 1988 permits a judge to draw adverse
inferences from a detainee's silence in three circumstances: (1) when the defendant bases his or her
defence on a fact that he or she could reasonably have been expected to raise during police
questioning, but did not; (211 (2) when the accused fails to give the police an explanation for the
presence of a nearby substance, object or mark that could reasonably be believed to have a
connection to a crime; (22] and, (3) when a defendant fails to account for his or her whereabouts at
the time a crime was committed. (22) The Order also allows a negative inference to be drawn if the
defendant fails to answer questions at trial. (24 Section 34 of the Criminal Justice and Public Order
Act 1994 extends the same legislation to England and Wales, the relevant provisions of which came
into force on 1 April 1995.

78. A joint study by the non-governmental organization, Committee for the Administration of Justice
(CAJ) and Liberty claims that the extension of the provisions took place with no empirical
assessment of whether the desired results (i.e., increased convictions) and the stated dangers had in
fact resulted from the legislation in Northern Ireland. To the contrary, the study demonstrates that the
statistical evidence indicates no change in conviction rates for serious crime resulting from the
imposition of the order. The study further concludes that the caution given upon arrest is poorly
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understood by suspects; that vulnerable suspects are being pressured to speak; that innumerable
professional conflicts arise for lawyers from the adverse inferences; that the shift in the burden of
proof at trial is real and pronounced; that use of the inference at preliminary inquiry is pushing cases
with insufficient prima facie evidence to trial; and that judges have displayed a lack of caution in
their willingness to read negative inferences into a defendant's silence. {23)

79. Intenational standards, as well as general principles of criminal law, provide that the burden of
proving guilt rests with the prosecution. The night not to be compeiled to incriminate oneself is
outlined in article 14 (3) of the International Covenant on Civil and Political Rights. In its General
Comment 13 on article 14, subparagraph 3 (g) on the Covenant, the Human Rights Committee states
inter alia: “In order to compel the accused to confess or testify against himself frequently methods
which violate these provisions [article 7 and article 10] are used. The law should require that
evidence provided by means of such methods or any other form of compulsion is wholly
unacceptable.” While the Human Rights Committee is referring to the use of torture or inhumane
treatment in detention as means of compelling a confession, in the view of the Special Rapporteur
any means used by the State to exert undue influence upon a detainee to compel a confession of guilt
is unacceptable. In the case of Northem Ireland, the inferences that may be drawn under the 1988
Criminal Evidence Order indirectly exert pressure on the detainee to make statements that may
m him, and thus, is a violation of the principle of right to silence set forth in article 14 of

80. Other international human rights bodies have issued similar findings. In Murray v. United
Kingdom, the European Court of Human Rights held that the power to draw adverse inferences from
silence, coupled with the deferral of access to counsel in Northern Ireland, constitutes a violation of
the fair trial provisions of article 6 of the European Convention on Human Rights. (26) Similarly, in
their comments to the United Kingdom representative during the presentation of the periodic report,
the Human Rights Committee members expressed their concemn that the extension of the legislation
to England and Wales diluted the presumption of innocence, violated the prohibition against
testimonial compulsion and negated the right to a fair trial. (27 In its comments on the periodic
report the Committee found that the provisions of this legislation violate article 14 of the Covenant.

(28) (back 0 the contents]
B. Admissibility of confession evidence

81. In Northem Ireland confession evidence is admissible in cases scheduled under section 12 of the
Northem Ireland (Emergency Provisions) Act (EPA) unless the accused was subjected "to torture, to
inhuman or degrading treatment, or to any violence or threat of violence (whether or not amounting
to torture), in order to induce [an accused] to make the statement”. {22) Further, in Northern Ireland
the accused must present prima facie evidence of the torture, inhuman or degrading treatment or
violence or threat to violence, while under the Police and Criminal Evidence (NI) Order (PACE)
there is a lower threshhold for the admissibility of such evidence. In Northem Ireland, once the
defendant makes this showing, the burden shifts to the prosecution to show that the confession was
not coerced in the specified manner.

82. Non-governmental organizations have argued that this standard means that physical deprivation
or psychological pressure short of outright violence is permissible. This standard is particularly
troubling in light of the fact that the Human Rights Committee has recommended the closing of
Castiereagh Holding Centre as a "matter of urgency” owing to "unacceptable” conditions of
detention, including tiny cells with no opening to natural light, the absence of exercise areas, lengthy
and frequent intetrogations, and persistent allegations of intimidation and harassment during
interrogations. {32} The provisions under Section 12 of the EPA also means that nothing prevents the
introduction of involuntary confessions. In the view of the Special Rapporteur, Section 12 may be in
contravention of the principle that one should not be compelled to incriminate onese!f and shifts the
burden to prove innocence from the prosecution to the defendant. [back to the contents]
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C. Diplock Courts

83. In Northem Ireland the Govenment has established the so-called Diplock courts in which certain
scheduled offences are tried without a jury by a single judge. (211 The absence of a jury and the
unique role that judges play in these cases (e.g., the inferences that may be drawn if the accused
remains silent) has altered the manner in which judges are viewed. This has led, as reported to the
Special Rapporteur, a large segment of the population of Northem Ireland to view the administration
of justice in such cases as not being independent and impartial. (32} In the view of the Special
Rapporteur, restoration of the jury system, which has been a culture within the criminal justice
system in England, would help restore public confidence in the administration of justice. {backto the

VIL OTHER ISSUES
A. "Bagging"

84. Part I1 of the Police Act, allowing for actions "with respect to property and wireless telegraphy”,
allows an operation to be authorized if the authorizing officer believes (1) that the action is likely to
be "of substantial value" in the prevention or detection of serious crime, and (2) this cannot
reasonably be achieved by other means. Where an action is likely to result in acquiring knowledge
by any person of matters subject to legal privilege, prior approval by one of the Commissioners is
needed. The Act defines legally privileged matters as communications between a professional legal
adviser and his client, or any person representing his or her client, which are made (1) in connection
with the giving of legal advice to the client; (2) made in contemplation of legal proceedings and the
purposes of such proceedings; and items with or enclosed to such communications. Excluded from
legal privilege are matters which are privileged as to their content, but which are in the possession of
someone who should not have them; and matters held or communications made with the purpose of
furthering a criminal purpose. The decision whether or not a communication is legally privileged is
up to the authorizing officer, but will be reviewed by the Commissioner ex officio upon receipt of
the authorization notification required under Section 96.

85. Non-governmental organizations with whom the Special Rapporteur met during his mission
criticized the provisions of Part III of the Police Act empowering law enforcement agencies to
undertake "bugging" operations on the following grounds:

(1) The Police Act is narrowiy drafted and deals only with use of listening devices which interfere
with "wireless telegraphy” or use of which necessitates trespass. Thus, devices such as sensitive
microphones, or the bugging of communications in a police or prison cell is wholly outside of any
statutory control. There are no safeguards ageinst misuse of "bugging" devices in such situations;

(2) The Act does not define the additional criteria necessary for authorization of intrusive operations
in which privileged communications are likely to be intercepted, and conditions that may be attached
to such operations;

(3) The Code of Practice should explain the concept of legal privilege in greater detail. For instance,

it fails to clarify a borderline case between a lawyer acting legitimately for a client suspected of a
criminal offence, and the lawyer furthering a criminal purpose;

(4) The Code of Practice fails to clarify the term "legal adviser”;
(5) The Code of Practice does not explicitly provide for the destruction of legally privileged material.

86. The Government's contention has been that the lawyers could not be exempted from the
surveillance of premises envisaged under the act. Further, the Government considers that involving a
judge at that stage may be viewed as the judiciary involving itself in the investigatory process
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87. While appreciating the Govemment's contention, yet given the importance of the concept of legal
privilege, which is crucial to the independence of lawyers, the Special Rapporteur views the
provisions of Part [l of the Police Act with grave concem. The Special Rapporteur draws the
Govermnment's attention to the strict statutory regime in New Zealand pertaining to applications for
the use of listening devices (o intercept private communications. In New Zealand, such applications
have to be made to a High Court Judge, who may issue a warrant only if she/he is satisfied that:
(a) to issue a warrant would be in the best interests of the administration of justice; (b) one of the
specified offences has been or is about to be committed; (c) there are reasonable grounds to believe
that evidence relevant to the investigation of this offence will be obtained through the use of a
listening device; (d) other methods have been tried and failed, or the use of other methods would be
unlikely to lead to the successful conclusion of the investigation or would be too dangerous to adopt;
() the communications to be intercepted are not likely 1o be subject to legal or other privilege
(emphasis added). The Special Rapporteur is particularly concemned that under the Police Act for
and Wales the decision to authorize bugging of legal premises is made by a police officer
who most likely will not have the requisite training to appreciate the concept of legal privilege. In the
viéw of the Special Repporteur, such a decision should require prior authorization from a judicial
officer. [back to the contenui]

B. Jncorporation of the European Convention on Human Rights

88. During the course of the Special Rapporteur's mission to the United Kingdom and Northem
Ireland, the Government introduced to Parliament the Human Rights Bill, which will incorporate the
European Convention of Human Rights into United Kingdom law. (33} The Special Rapporteur
welcomes the introduction of this Bill to Parliament.

VIII. CONCLUSIONS AND RECOMMENDATIONS

89. The Special Rapporteur is quite cognizant of the fact that the ongoing peace talks in Northem
Ireland are at a crucial stage, particularlyin the light of the upsurge in violence over the course of the
past months. It is within this context that the Special Rapporteur makes these conclusions and
recommendations with the conviction that respect for the rule of law and human rights with greater
accountability from all public institutions will enhance the prospects for a peaceful resolution of the
conflict. In this regard, the Special Rapporteur wishes to express his gratitude to the Government of
the United Kingdom and Northem Ireland for inviting him to undertake this mission, which
demonstrates the Government’s openness to outside scrutiny and its willingness to listen to the
concems of the international community.

oncemning the harassment and intimidation of solicijtors
90. The Special Rapporteur concludes that the RUC has engaged in activities which constitute
intimidation, hindrance, harassment or improper interference. The Special Rapporteur is particularly

concemned by the fact that the RUC has identified solicitors with their clients or their clients’ causcs
as a result of discharging their functions.

91. Accordi:igly, the Special Rapporteur recommends that:

(a) The zuthorities, preferably the proposed Police Ombudsman, conduct an independent and
impartial investigation of all threats to legal counsel in Northem Ireland;

() Where there is a threat to the physical integrity of a solicitor or barrister, irrespective from whom
the threat emanates, the Government should provide the necessary protection and should vigorously
investigate the threats and bring to justice the guilty party;

(c) Both the Bar Council and the Law Society should be more vocal in their defense of solicitors who
have been subjected to such harassment and intimidation and should enter into a dialogue with the
RUC on how best to address the problem. In this regard, the Special Rapporteur welcomes the steps
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taken by the Law Society to establish a complaints procedure;
(d) Lawyers themselves must lodge fonmal complaints with the authorities including these
nan-professional bodies; e

(e)Asa matter qf urgency, the RUC should organize, in conjunction with the Law Society and the
Bar Council, training seminars for police officers to sensitize them on the important role that defence
lawyers play in the administration of justice.

Concerning access 1o lawyers

92. The Special Rapporteur considers a defendant's right to counsel to be of paramount importance to
guarantee his or her right to a fair trial and to protect against potential abuse.

93. Accordingly, the Special Rapporteur recommends that:

() The right to immediate access of counsel should be respected, and therefore, Section 14 of the
PTA should be amended to prohibit defesral of access;

(b) The right to have a solicitor present during police interrogations should be respected;
(c) The practice of closed visits in England and Wales should be discontinued.

c ing video and audi ling of police intervi

94. As a matter of urgency, the Government should install video and audio-recording equipment in
all holding centres in Northern Ireland. Further, the tapes of such recordings should be available to
counsel upon request. While welcoming the proposed legislation in this regard, the Special
Rapporteur urges speedy implementation of the legislation once passed by Parliament.

: ing ler of Patrick Fi

95. The Government should appoint an independent judicial inquiry to investigate the outsianding
questions that remain in the case of Patrick Finucane. The Special Rapporteur urges the Government
to invoke the provisions of the Commissions of Inquiry Act as it has recently done in the case of the
Bloody Sunday incident. i

c g legislat

(a) The right to silence should be immediately reinstated. Neither judges nor juries should be
permitted to draw adverse inferences at trial from a defendant's failure to respond to police
questioning. Accordingly, the Criminal Evidence (Northern Ireland) Order 1988 should be rescinded;

(b) The permissive EPA standard for admitting at trial confession evidence procured by
psychological pressure, deprivation, or other non-violent forms of coercion should be abolished. The
standard for admitting confession evidence should conform to the Police and Criminal Evidence
(Northem Ireland) Order of 1989 (PACE). In general, the implementation of the ordinary law should
be given priority;

(c) The right to trial by jury should be reinstated, with safeguards put into place to protect the
integrity of jurors.

96. The Special Rapporteur is concerned that Part III of the Police Act, which allows for actions
"with respect to property and wireless telegraphy” is too vague and should be amended to ensure that
privileged communications between an attorney and client are scrupulously respected.
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. ing the Police Ombud
97. While welcoming the Police (Northern Ireland) Bill submitted to Parliament, calling for the
creation of a Police Ombudsman, the Special Rapporteur cails upon the Government to provide the

institution with the necessary human and financial resources to meaningfully carry out its mandate,
which will go a long way towards restoring public confidence in the police complaints procedure.

c ing the judici

98. The Government should implement training programmes on international human rights standards
and on the jurisprudence of international human rights bodies such as the Human Rights Committee
and the European Court of Human Rights. The latter is particularly timely in light of the
Govemment's Human Rights Bill calling for the incorporation into British law of the European
Convention on Human Rights. [back to the coptents]
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notably, the Independent Commissioner for the Holding Centres, Sir Louis Blom-Cooper, has called
for the immediate closing of Castlereagh stating: "Each day that passes, the Government is in breach
of its obligations to comply with the minimum standards for prisoners”. See Fourth Annual Report of
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UNITED KINGDOM |
UN Report criticizes emergency law practices in
Northern Ireland

Amnesty Intemational welcomes the report by Param Cumaraswamy. the United Nations (UN)
Special Rapportcur on the independence of judges and lawyers. on his fact-finding mission to the
United Kingdom of Great Britain and Northem Ircland (UK) in October 1997 | Report on the
mission of the Special Rapporteur to the Unmited Kingdom of Great Bntain and Northem Ireland. 5
March 1998. E/CN.4/1998/39/Add 4.]. The report highlighted the lack of safeguards for suspects
arrested under emergency legislation, including restnctions on access to legal advice. and made a
number of recommendations aimed at ensunng respect for the rule of law and human rights.
Amnesty International joined other intenational non-governmental ¢ zanizations| Amnesty
International, the International Commission of Junsts. Human Rigus Watch. the International
Federation of Human Rights and the Lawyvers Commuttee for Human Rights issued a joint statement on
31 March 1998 on the Special Rapporteur’s report (sce EUR 45/08/98).] 1n urging the UK Govemment
to implement the reccommendations of the UN Special Rapporteur on the independence of judges
and lawyers (Special Rapporteur).

The continued abrogation of basic human rights in Northern Ireland has played a central
rolc in the conflict in Northem Ircland. Previous UK govemments have hidden behind scerees and
wntermal inquines 1o avoid being accountable for hunian nights violations by its agents i Northem
Ircland. They have ignored the recommendations of mtemational treaty bodies as well as some of
their own internal inquines. The protection of fundamental human nghts has been seen as
sccondary to the maintenance of a high level of secunty

The new government has an opportunity 10 reassert the primacy of the protection of
human rights in Northem Ircland. The incorporation of the Europcan Conscntion for the
Protection of Human Rights and Fundamental Freedoms (European Consention) into national law
is a first step towards implementing its intenational obligations. The govemment should move
swiftly to establish a Human Rights Commission. which would have full and cffective powers to

strengthen human nghts protection.

Amnesty International welcomes the commitments expressed 1n recent government
statements to emphasize issues of faimess and justice in Northern Ireland. The organization
believes strongly that the protection of human nghts and the strengtherung of a human rights
culture are central to a lasting peace. Amnesty Intcmational also believes that a lasting peace has
to be built on the basis of full accountabulity of the sccurity forces for their actions and redress for

the victims of human rights violations.

Given the persistence of human nights violations perpetrated in Northern Ircland. there is
a particular need for the govemnment to take action on a number of issues. including policing and
emergency legislation provisions, with a view to increasing the protection of human rights in

Northem Ireland.

One of the striking features about the human nghts situation is the fact that there is lcss
human rights protection for people in Northern Ireland than in the rest of the UK. The lower
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standards in the admunistration of justice have resulted in a lack of accountability and impunity.
The govermment must take measures to ensure that all laws and procedures throughout the UK
conform with international standards.

Emergency Legislation

Amncsty Intemational considers that many provisions in the emergency legislation are in breach
of international treatics and standards and urges the govcrnment to ensure that all legislation is in
conformity with such standards.

1. Special interrogation centres

There is no statutory basis for the existence of the special police interrogation centres in Northern
Ireland. which are used for the detention of suspects arrested under emergency legislation — the
most notable being Castlereagh Holding Centre in Belfast They have been the subject of many
allegations of police ill-treatrent and torture since the 1970s. Although the number of complaints
of ill-treatment in the interrogation centres have decrcased. in 1995 there were 80 formal
complaints of assault lodged against the intcrrogating officers out of a total of 191 cases of
complaint and in 1996 there were 26 out of a total of 83 cascs In many instances poople have
alleged that they were forced into making an involuntary or untruc confession because of
thi-treatment or under duress. Amnesty Intemational also continued to receive complaints of verbal
and psychological abuse and of threats of violence. as well as complants that detectives made
comments about the suspects' lawyers which amount to harassment and intimidation, including
deaths threats Despite the allegations, there continue to be inadequate safeguards for the
protection of suspeets detained in these special centres

Suspects detained in the special interrogation centres can be held for up to seven days
without judicial scrutiny of their detention. They can be demed access to lawyers for 48 hours and
then for consccutive 48-hour periods up to scven davs Interrogations are not audio-recorded and
lawyers arc not allowed to attend interrogations with thair clients. Simular interrogation centres do
not cxist in the rest of the UK. Suspects arresicd under emergency legislation in Britain are
detained in police stations and are permitted to have thetr lawyers present during interrogation.

Amnesty [nternational has urged the goremment to comply with the recommendation of
the UN Human Rights Committee in July 1993 and the Independent Commissioner for the
Holding Centres to close down Castlereagh intcrrogation centre. The government should detain
suspects arrested under emergency legislation in designated police stations [ Both of these
recommendations have been repeated by Sir Louis Blom Cooper. the Independent Commissiones for the
Holding Centres. in his fifth annual report released 27 March 1998. He also recommended that detainees
arrested under emergency legislation should be intenvicwed under crdinary law regulations.]

2. Access to legal counsel

In order to protect the rights of suspects interrogated undcr emergency legislation in Northern
ircland. suspects must be given immediate access to Icgal advice and permitted to be interrogated
in the presence of their lawyers. The government should guarantec these cssential safeguards
immediately. Not only would these measures protect suspects’ nghts. they would also hamper
police abuse of lawyers. Full legal assistance 1s additionally necessary because of legislation
which curbs a suspect's right to silence during intcrrogation and lowers the standard for the
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admissibility of confession cvidence in court.

The Europcan Court of Human Rughts ruled in February 1996 that John Murray was
wrongfully denied aceess to a lawver at Castlereagh interrogation centre in Northemn Ircland. The
denial violated his night to a fair hearing under Article 6 of the European Convention. The Court
said that it was "of paramount importance” that John Murray should havc been given aceess to
legal advice as soon as questioning began. because of legislation which curbs a suspect's right of
silence during interrogation. The European Commission of Human Rights had stated in the same
case:

“Restrictions on an accused's access to his lawyer and the refusal to allow the lawyer
1o attend dunng examinations of his client may influence the material position of the
defence at trial, and therefore also the outcome of the proceedings. The Court and the
Commission have accordingly considered that guarantccs of Article 6 [of the
European Convention) normally extend to an accused the right 1o assistance and

support by a lawyer throughout the proceedings.” [ European Commission of Human
Rights report on the Murray v UK case, 27 June 1994.).

The government has still not introduced 'egislation in order to comply with this judgment.

Recent court judgments have rejected legal challenges to the policc’s refusal to allow
lawyers to attend intcrviews [Judicial reviews: /n Re Begley's Application. 1996 lte Russell’s
Application. 1996. Re* Flovd's .\ppheation. 1997: Re: Palmer and Palnier's \pplication. 1997 |. The
House of Lords stated. “The differential treatment of persons suspected of having commutted
offences under the terrorism provistons in Northern Ireland was plainly part of a dehiberate
legislative policy. It was the clearly expressed will of Parliament that persons arrested should not
have the right to have a solicitor present during interview." [R v Chief Constable of the RUC, Ex parte
Begley and R v McHilliams. Ociober 1997 |

The Special Rapporteur recommended that the right to immediate access to legal counsel
should be respected and that the emergency power of deferral of legal access for 48 hours should
be prohibited. He further stated:

"In the view of the Special Rapporteur, it is desirable to have the presence of an
attorney dunng police interrogations as an important safeguard to protect the rights of
the accused. The absence of legal counsel gives rise to the potential for abuse,
particularly in a state of emergency where more serious criminal acts are involved. In
the case at hand, the harsh conditions found in the holding centres of Northern Ireland
and the pressure excrted to extract confessions further dictate that the presence of a
solicitor is imperative.”

{See Report on the mission of the Special Rapporteur to the UK. para 47.].

3. Otber fair trial safeguards

Further safeguards should be introduced immediately, including the audio-recording of all
interrogaiions. Video-recording facilities are being installed in the interrogation centres, but
without audio-recording as well. verbal abuse of the suspects or their lawyers cannot be detected.
The government should also end its derogation of the relevant provisions of the Intenational
Covenant on Civil and Political- Rights (ICCPR) and the European Convenuion and provide
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prompt judicial scrutiny of detentions.

Another vital safeguard 1s the introduction of a system to investigate complaints of police
ill-treatment which would ensure that allegations are prompily, thoroughly and independently
investigated and that the perpetrators of ill-treatment are brought to justice. An independent
review of the complaints procedures in Northem Ireland, published in January 1997,
recommendcd the appointment of a Police Ombudsman. The duty of the Policc Ombudsman
would be to investigate complaints against the police by using his or her own staff of independent
investigators. The govenment introduced draft legislation, the Police (Northern Ireland) Bill,
which provides for "formal investigation™ by the Police Ombudsman of serious complaints against
individual members of the polioe force. Such a formal investigation involves the Police
Ombudsman appointing an officer of the Ombudsman to conduct the investigation. This officer
has the powers of a police officer. The Ombudsman also has the discretion to investigate formally
any other complaint against an individual police officer, or if there is no complaint, the
Ombudsman can formally investigate an incident if s/he believes it is in the public interest.
Amnesty International is concerned that the draft bill does not make any provision for the
Ombudsman to cxamine complaints about the "direction and control of the police force by the
Chicf Constable™. There is no provision for the Ombudsman to initiate an investigation into
perceived patterns of abuse. This is especially disturbing, given the various issues highlighted by
Amnesty Intenational over the vears which have not been investigated independently and
thoroughly. Such issucs include interrogation methods, disputed killings by police officers.
allegations of collusion by the Royal Ulster Constabulary (RUC) with Lovalist paramulitary
groups, and methods of crowd control including the firing of plastic bullets

The Special Rapporteur has recommended that the government provide the Police
Ombudsman with the necessary financial and human resources to enable himvher to carry out the
work.

4. Intimidation and harassment of lawyers

The Special Rapporteur visited the UK 1n October 1997 to investigate allegations he had received
since 1994 of a pattern of police officers making abusive remarks about defence lawyers in
Northern Ireland. particularly about lawyvers who represent suspects arrested under emergency
legislation. The Special Rapporteur descnbed the allegations of abuse as ranging from mild forms
of harassment and interference in the solicitor/client relationship, to physical abuse and/or death
threats. In his report he cited examples of the harassment and imimidation of lawyers. including a
recent physical assault of one lawyer. He also focussed on the killing of the lawver. Patrick
Finucane, in 1989.

The Special Rapporteur stated that he viewed with concemn allegations that solicitors
acted on behalf of paramilitaries. He illustrated this concemn with the following account of his
discussion with the Chicf Constable of the RUC:

"The Chicf Constable alluded to an agenda in wh':h the paramilitary organizations
ensured that detainees remain silent and alleged that solicitors may be involved in
conveving this message to the detaiaess. Further, he stated that there is in fact a
political divide in Northern Ireland and part of the political agenda is to portray the
RUC as part of the unionist tradition. These allegations conceming police intimidation
and harassment of solicitors is part and parcel of this political agenda.” { Report on the
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mission of the Special Rapporteur to the LK. para 21 |

The Special Rapporteur concluded “that the RUC has cngaged in activities which
constitute intimidation [of lawyers], hindrancc. harassment or improper interference” and that
such practices were systematic. He also expressed particular concem that the RUC identifies
lawyers who represent those accused of terronst-related offences with their clients or their clients’
causes as a result of discharging their functions| 3cc Report on the mission of the Special Rapporteur
10 the UK. para. 90.]. He urged the authontics to conduct an independent and impartial
investigation of all threats to legal counsel in Northem Ircland. preferably through the proposed
Policc Ombudsman.

On 14 January 1998, 33 lawyers from Northern Ircland issued a statement expressing
“grave concern at the failure of the rule of law and the rclative immunity from prosecution of
members of the security forces who have violated basic human rights and contravened national
and intemational laws”. The statement addresscs a serics of issues. including the "intimidation and
abuse of solicitors by police officers via their clients 1n detention centres. We are all too aware of
this continuing problem, which is one we face in our daily hives” [ For the full text of the lawyers'
stalement. sec Appendix to this document.|.

The Killing of Patrick Finucane

Patrick Finucane, a prominent criminal defence and cinil nghts lawyer. was killed in 1989 by a
Loyalist armed group, the Ulster Defence AssociationyUlster Frocdom Fighters. Their assertion
that he had been an “"IRA member” was refuted by the pohice

The killing of Patrick Finucane took place in the context of frequent allegations that
police officers made threats against, or derogatory comments about. defence lawyers to detainces
held in special interrogation centres. There was cvidence that Patrick Finucane was one of several
lawyers being particularly targeted by the secunty forces in the latc 1980s. After his murder,
strong evidence emerged which suggested official collusion by members of military intelligence
with Loyalist paramilitaries in his killing [ For dctatls about the killing of Patrick Finucane, see
United Kingdom: Political Killings in Northern Ireland, February 1994. Al Index: EUR 45/01/94.]. No
one has been brought to justice to date.

The 33 Northern Ireland lawyers stated in Januan  "We remain particularly concerned at
the circumstances of the murder of our esteemed profcssional colleague, Pat Finucane. It is simply
unacceptable, that faced with compelling evidence of statc involvement in the killing of a defence
lawyer, no action has been taken. Serious allegations of collusion between members of illegal
loyalist organisations and members of the secunty forces have vet to be properly investigated.”

Amnesty International supports the Special Rapportcur’s recommendation that the
government initiate an independent and thorough judicial inquiry into the circumstances of the
killing of Patrick Finucane. Such an inquiry is inextricably linked to the need for a thorough,
independent and wide-ranging inquiry into collusion. Fresh cvidence has emerged of collusion
between military intelligence officers and Loyalist paramulitaries in the killing of suspected IRA
members. Reports in the media { Sunday Telegraph. 29 March 1998.] revealed that a covert unit of
military intelligence, the Force Research Unit. recruited Loyahist Brian Nelson in 1987 and
infiltrated him into the Ulster Defence Association (UDA). His role in the UDA was to ensure that
“only l.gitimate targets” (ie. IRA members) were killed Files which have been disclosed detail
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accounts of meetings betweoen Brian Nelson and his army handlers. and demonstrate the
complicity of the handlers in killings. One account. dated 3 May 1988, stated that the Loyalists'
“targeting has developed and is now more professional”™ The army's records reportedly show that
Brian Nelson was involved in at least 15 murders. 13 attempted murders and 62 coaspiracies to
murder. [t has previously been alleged that Brian Nelson told his army handlers that Patrick
Finucane was being targeted by the UDA | See { mited Kingdom: Polincal Killings in Northern
Ireland. February 1994, Al Index: EUR 45/01/94. Sce also Report on the mission of the Special
Rapporteur to the UK, paras. 63-66.).

5. Diplock Courts

"Diplock Courts" were established under emergency legislation in 1973 to try serious
offences linked to alleged terrorist activities. These single-judge and juryless courts do not exist in
England, even though people in England are tnied for the same offences. There are & number of
people who have been convicted in these courts who claim to be vicums of miscarriages of justice
Amnesty Intemnational has been concerned that lower standards for the admissibility of confession
evidence, lack of full disclosure by the prosecution to the defence of crucial evidence, and the
curtailment of the right of silence have resulted in unfair trials. The Special Rapporteur
recommended that the standards in emergency legislation for admitting confession evidence should
be abolished. He further recommended that the “restoration of the jury system, which has been a
culture within the cnminal justice system in England. would help restore public confidence in the
admunistration of justice™ [ See Report on the mission of the Special Rapporteur to the UK, para. 83 |

6. Other fair trial concerns in the United Kingdom

Amnesty International belicves that the historically recogmized nght to rematn silent both duning
wnitial police interviews and during trial should be re-instated | See (neted Kingdom: Fair trial
concerns in Northern Ireland: the right of silence. November 1992. Al Index. EUR 45/02/92). The
organization believes that the current laws which curtail the nght of silence violate Article
14(3)(g) of the ICCPR which guarantees the nght not to bc compelled to testify against oneself or
confess guilt and Article 14(2) which guarantees the presumption of innocence. The Special
Rapporteur recommended that the right to silence should be immediately re-instated.

New legislation, the Criminal Procedure and Investigations Act 1996, reduces defence
lawyers' access to information, held by the prosecution. about all the potential evidence in a case
and how it was collected. Recent miscarmages of justice. including the Bridgewater Four, the
Guildford Four and the Ballymurphy Six, have shown the :mportance of allowing the defence to
have full disclosure of all the evidence. The lack of full disclosure may violate the international
fair trial principle of equality of arms to both partics in criminal proceedings. The withholding of
information by the prosecution from the defence 1s contrary to the UN Guidelines on the Role of
Prosecutors and the UN Basic Principles on the Role of Lawyers.

7. "Closed" visits in England

Amnesty International is concerned that the Special Sccunty Units (SSUs). in which "exceptional
escape risk” Category A prisoncrs { Prison.rs, on remand of convicted of serious offences, can be categonzed
as Category A if their escape is considered as highly dangerous to the public or the police or to the socurity of the
state. Category A prisoners are divided into three subcategones standard nisk, high risk and exceptional risk (of
escape) ] are held, constitute cruel, inhuman or degrading trcatment and deny remand prisoners
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their right to a fair tnal in violation of the United Kingdom's obligations under international
treaties | For more detatled information. sce United Kingdom: Special Securiny Ui Cruel, inhuman
or Jegrading treatment. March 1997 (Al Index. EUR 45/06/97).). The SSU 1s a pnison withina
prison.

The conditions within the SSUs have senously impeded remand pnsoncrs’ nght to a fair
trial, both because they undermine the defendants’ mental and physical capacity to prepare their
defence and because they restrict the facilitics for the preparation of the pnsoners' defence through
“closed” legal visits. A "closed” visit means that the defendant is separated from the lawver by a
glass barrier and communication is via a telephone or gnll. Lawyers have stated that such legal
visits severely hampered their ability to communicate with their clients and to prepare their chents'
defence in an effective and constructive way.

The Special Rapporteur found that "in the absence of evidence that solicitors are abusing
their professional responsibilitics, the closed visits within the SSUs constitute an undue
interference with the lawyer/client relationship and create unnecessary impediments for adequate
trial preparation” | See Report on the nussion of the Special Rapporteur to the UK. para. 53.].

Amncesty Intemnational has urged the government to carry out a review of the “secunty™
measures which have been implemented within the British prison regime. in order to ensure that
such measures do not amount to crucl. tnhuman or degrading treatment of prisoncrs

Amnesty International's reaction to the UK Government's response to the Special
Rapporteur's Report

Param Cumaraswamy dehivered his report to the UN Commission on Human Rights on | Apnl
1998. The government human nights body in Northem Ireland, the Standing Advisory
Commission on Human Rughts| In the statement dated 1 April 1998, SACHR said “Many of the wide
range of issucs covered by the report have previously been highlighted as matiers of concern .. In
particular, SACHR's long-standing rccommendations for increased safeguar s for those detained and
prosecuted under emergency legislation.”]. and non-governmental orgamizations all welcomed the
Special Rapporteur’s report. The UK delegation to the Commission did not make an oral response
to the Special Rapporteur's report | The Irish delegation to the Commission made an oral statement on
2 April which reiterated the govemment's concerns about the circumstances of the killing of Patrick
Finucane and reports of inttmidation of defence lawyers. The statement thanked the Special Rapporteur
*for his detailed obsen ations and his specific recommendations which deserve very close attention” ). In
a written response, which was circulated at the Commission, the government stated that it would:
introduce audio-recording in special interrogation centres; introduce a system of independent
investigations into individual complaints against the police; and initiate training programmes for
the judiciary prior to the incorporation of the European Convention into national law. In addition,
the government will be introducing a proposal for permancat ccunter-terronsm legislation which
will address issues of legai access. the lower standard of proof for admissibility of confession

evidence, and others.

The government, however. rejected the Special Rapporteur's call for a judicial inquiry into
the killing of Patrick Finucane. In its statement the government denied that the killing of Patnck
Finucane was "a matter of urgent public importance” and stated that the past intemal inquines
had concluded that there was insufficient evidence to warrant the prosecution of any person for
the murder. Amnesty International is concerned that the government rejected the call for a judicial

1
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inquiry. The organization beheves that the killing of Patrick Finucane raises senous matters of
urgent public importance including' the practice by RUC detectives of targeting and threatening
defence lawyers; the ability of the icgal profession to carry out its work without fear of
intimidation or harassment; and serious allegations that there was collusion between military
intelligence agents and a Loyalist paramilitary group in his murder.

The govemment acknowledged that it was concerned about the Special Rapporteur's
conclusion that the RUC engaged in activities which constitute “intimidation, hindrance,
harassment” of defence lawyers. However, Amnesty Intemnational is concemed that rather than
ensuring the implementation of systemic changes recommended by the Special Rapporteur to
preveat such abuse by its agents, the govemment limited its undertakings to examining closcly the
comments, requesting "specific details on which the allegations are made™, and looking into "any
new evidence” on individual cases. This response lacks credibility given the documentation
reccived by the government from human rights organizations over tne years of such abuses [ In
particular, detailed documentation has been submitted by British Irish Rights Watch and the Lawyers
Comumittee for Human Rights. SACHR stated that "on a number of occasions since 1992. SACHR has
urged government to take all reasonabie steps (0 eliminate the circumstances which give rise to
allegations of intimidation of defence lawyers™.] and the detailed documentation sct out in the Special

Rapporteur’s report.

Amnesty Intemational regrets that the government also rejected a number of other
important recommendations by the Special Rapporteur. The government did not agree to introduce
legislation forthwith to allow immediate access to lawyers and for lawyers to be present at
interrogations i Northern Ireland; and did not agree to re-instate the right to jury tnals in
Northern Ircland. Furthermore, the goverament refused to end “closed” visits in England. and to
re-instate the nght of silence throughout the UK.

Amnesty Intemational urges the government to re-consider its mnitial reaction to the UN
report and to implemeut all of the recommendations of the UN Special Rapporteur on the
independence of judges and lawyers which aim to improve protection of human nghts 1n the
United Kingdom.

Sowrce: A I Lin ! Secretanat,
] Easion Street, WCLY 80V, London. United Kingdom
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Summary of the United Nations Special Rapporteur’s Report
on Human Rights in Northern Ireland

In a report presented to the United Nations Human Rights Commission on April
1, 1998, the Special Rapporteur on the Independence of Judges and Lawyers has offered
a persuasive and comprehensive description of serious violations of human rights
occurring in Northern Ircland. The report is based on extensive interviews with defense
lawyers, human rights groups, and senior govemment officials (including the Chief
Constable of the Royal Ulster Constabulary and the Lord Chief Justice of Northern
Ireland) during a fact-finding trip in October of 1997. What follows is a brief summary
of the Special Rapporteur’s report’s main findings and recommendations.

The report confirms much of what human rights groups and others have been
saying for some time about the justice system in Northern Ireland. In short, the conduct
of the police toward suspects. detainees, and defense lawyers is frequently atrocious. In
addition, aspects of the legal system, such as limitations on the right to silence, create
structural incentives for human rights abuses and the unfair administration of justice.

Intimidati {H [

¢ The Special Rapporteur found that the Royal Ulster Constabulary (*RUC™) has
engaged in a pattern of intimidation and harassment of solicitors who defend
individuals charged with terrorism-related offenses. This conduct ranges from
questioning the integrity of lawyers to issuing death threats against lawyers to their
clients. The Special Rapporteur emphasized that he interviewed numerous lawyers,
all of whom confirmed the existence of this sort of conduct.

¢ The report recommends that all threats to legal counsel be investigated impartially,
for example through the proposed police ombudsman. The report also recommends
that barristers and solicitors who have been threatened be given government
‘protection.

¢ The Special Rapporteur criticizes the Northemn Ireland Bar Council and Law Society
for not taking a sufficiently active role in defending their members and complaining
--to the authorities about abuses. In order for these organizations to do a better job,
however, the report also states that barristers and solicitors will have to report their
complaints more systematically.

¢ Finally, the Special Rapporteur recommends the establishment of training programs
for RUC officers to help them understand the importance of the role of defense
lawyers in the justice system.
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The Murder of Patrick Finucane

¢ The Special Rapporteur devotes an entire section of his report to the murder of

Patrick Finucane, a prominent lawyer for individuals detained under Northern
Ireland’s emergency legislation. Mr. Finucane was shot 14 times in his home, in
front of his wife and children. Prior to the murder, Mr. Finucane had received death
threats from RUC officers. Since the murder, credible evidence has come to light
suggesting collusion by government officials.

¢ The report calls for the appointment of an independent body to investigate the

questions surrounding the murder of Mr. Finucane. Specifically, the report urges the
government to invoke the provisions of the Commissions of Inquiry Act as was done
in the case of the Bloody Sunday investigation.

Access to Counsel

¢ The report indicates that the Prevention of Terrorism Act (“PTA") and the Emergency

Provisions Act (“EPA") provide for the deferral of a detainee’s right to see counsel
under certain circumstances. Given the critical importance of access to counsel to
guarantee a fair trial and protect against police abuse, the Special Rapporteur
recommends that the PTA be amended to better guarantee the right to counsel.

In addition, the report emphasizes the critical importance of the right to have counsel
present during all interrogations. This is particularly important given the importance
of confessions in the prosecution of suspects in Northern Ireland and the history of
police abuse.

The report also describes the procedure by which certain high risk prisoners are
required to consult with their lawyers through a screen. The report concludes that this
procedure is an unnecessary infringement on the ability of defense lawyers to prepare
their cases, at least in the absence of evidence of abuse. However, the report notes
that the government has indicated that it will discontinue the practice.

sudio and Video Recording of Police Infervi

¢ Recording of police interviews has long been a contentious issue in Northern Ireland.

However, the Special Rapporteur recommends, as have human rights groups before
him, that such recordings are an important component of any effort to improve the
human rights situation for detainees. He notes that such recordings would not only
protect detainees against abusive treatment. but would also protect the police against
false accusations of abuse.

The report welcomes the government’s plan to institute such recordings and urges its
speedy implementation.
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Emergency Legislation

¢ The report strongly criticizes existing limitations on the right to silence in Northern
Ireland. It notes that limitations on this right lead to human rights abuses and do not
necessarily have benefits in terms of increased conviction rates. It calls for the
immediate reinstatement of the right to silence, including a prohibition on judges and
juries drawing adverse inferences at trial from a defendant’s failure to respond to
police questions.

¢ The report unequivocally calls for an end to the “Diplock” juryless court system and
the reinstatement of the right to trial by jury. It states that this would help to restore
public confidence in the justice system.

¢ Finally, the report criticizes the standards for admitting at trial confessions induced
through psychological pressure and other forms of coercion. The Special Rapporteur
emphasizes that changing these standards is particularly important given the poor
conditions that many detainees are subjected to.

QOther Issues

¢ Bugging: The report finds that the law govemning bugging is too vague and can be
used to intercept privileged communications between an attorney and client. It calls
for clarification of this law to protect such communications.

¢ Police Ombudsman: The Special Rapporteur expresses support for a bill in ,
Parliament that would create a Police Ombudsman. However, he also calls upon the
British government to provide the institution with the resources it will need to do its
job effectively.

¢ European Convention of Human Rights: The report commends the British
Government for introducing a bill to incorporate the European Convention of Human
Rights into UK law. However, it suggests implementing training programs on
international human rights standards and jurisprudence for the judiciary to help
incorporate these standards into British law.
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A briefing on the Criminal Justice (Terrorism and
Conspiracy) Act 1998

Prepared by the Committee on the Administration of Justice (CAJ) and British
Irish Rights Watch.

The Committee on the Administration of Justice (CAJ) and British Irish Rights Watch are deeply
concerned about the threat to respect for human rights posed by the Criminal Justice (Terrorism and
Conspgiracy) Act 1998 which the British government introduced in the wake of the Omagh atrocity.

It is undoubtedly incumbent upon governments to take steps to protect society from criminal acts
and to bring those responsible to justice in the course of proceedings which meet international
standards of faimess. Measures taken in the immediate wake of atrocities are rarely effective in
achieving this goal. History has shown that they frequently lead to miscarriages of justice and
undermine public confidence in the rule of law.

The Committee on the Administration of Justice (CAJ) and British Irish Rights Watch believe that
the new legislation introduced in the wake of the Omagh atrocity is not only "draconian™ but
violates the government's human rights obligations under international law. Furthermore we
believe that the proposals conflict with the soon to be enacted Human Rights Act which will
incorporate the European Convention on Human Rights into British law.

Changes to the right to remain silent, Sections I and 2

These provisions essentially involve a relaxation of the rules of evidence to make it easier to obtain
convictions for membership of certain specified proscribed organisations. Section 1 of the Act
provides that in future the word of a police officer of the rank of superintendent or above will be
admissible evidence against a suspect charged with membership of a proscribed organisation. In
addition, if the accused fails to mention either before being charged or on being charged, a fact
which is material to the offence and which s/he could reasonably be expected to mention, then the
court may draw inferences of guilt from the failure. While the Act makes clear that an accused will
not be returned for trial, found to have a case to answer or convicted on the basis of the statement
by the police or the inferences, the clear intention of this legislation is to allow one to corroborate
the other.

CAJ works for a just and peaceful society in Northem lreland where the human rights of all are protected
Website hiip.//ourword.compuserve.comvhomepoges/Comm_Admin_Justice |
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We belicve that these provisions are contrary to the right to be presumed innocent until proven
guilty beyond a reasonable doubt, as recognised in Articles 14 (2) of the International Covenant on
Civil and Political Rights (ICCPR) and Article 6 (2) of the European Ce- vention for the Protection
of Human Rights and Fundamental Freedoms (European Convention,. These provisions also
violate the right not to be compelled to testify against oneself or to confess guilt, as guaranteed by
Article 14 (3) of the ICCPR.

Full respect of the right to silence is so fundamental that only a short time ago 120 states, including
the UK, voted for the establishment of an intemational criminal court which would guarantee this
right to persons suspected or accused of the worst crimes in the world: genocide, other crimes
against humanity and war crimes. Similarly, the Rules of Procedure and Evidence of the
International Tribunals for the former Yugoslavia and for Rwanda guarantee this fundamental right
to persons suspected or accused of these crimes.

Sections | and 2 of the Criminal Justice (Terrorism and Conspiracy) Act unacceptably shift the
burden of proof from the prosecution to the accused and they violate the right not to be compelled
to incriminate oneself. This is unacceptable and could lead to the conviction of innocent persons.

In July 1995, the United Nations Human Rights Committee, (the body of experts which monitors
the implementation of the ICCPR, concluded that "the provisions of the Criminal Justice and Public
Order Act of 1994, whiclextgaded the legislation originally applicable in Northem Ireland,
whereby inferences may{» dgawn from the silence of persons accused of crimes, violates various
provisions in article 14 of the [I§'CPR], despite the range of safeguards built into the legislation and
the rules enacted thereunder.” The Committee recommended that the UK bring its legislation into
conformity with the Covenant.’,

AT
Similarly, the European Court of Human Rights in its February 1996 judgment in Murray v. UK
concluded that these provisions, coupled with the restrictions on access to legal advice, violated the
European Convention. :

While the Act makes clear that no convictions will arise from it unless the suspect first has the right
to consult with his/her solicitor, the European Court of Human Rights stated that future judgements
on cases involving adverse inferences being drawn from silence would depend on all of the
circumstances of the case,”"hayving particular regard to the situations where inferences may be
drawn from silence, the weight attached to them by the national courts in their assessment of the
evidence and the degree of compulsion inherent in the situation.” (Murray v UK 1996)

The aim of this Act is to impose such a degree of compulsion on suspects that they are forced to
answer questions put to them by the police. This could lead to situations where there is a
considerable degree of compulsion on a person detained or charged, where the only evidence
proffered is the suspicion of the police, and where the courts will attach significant weight to the
inference drawn from the suspect's silence. In these circumstances we are concemed that the
provisions will violate the ICCPR, the European Convention and the Human Rights Act.

While these provisions relate to membership of proscribed organisations, they are targeted against
only certain proscribed groups. The groups which the Secretary of State has specified as being
susceptible to the Act are the INLA, LVF, “real” IRA and Continuity IRA. Three of these groups
have now declared cease-fires. While of course it is the intention of the framers of the legislaion
that it should not be used against those from the mainstream paramilitary groups who are operating

>
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cease-fires, its use will be subject to the discretion of the RUC. Given the history of the RUC and
its involvement in widespread and egregious violations of human rights, we are particularly
concerned that this legislation is going to be entrusted to them.

Provisions allowing for the seizure of land, section 4

Section 4 of the Criminal Justice (Terrorism and Conspiracy) Act 1998 allows for the courts in
Norther Ireland to order the seizure of property belonging to an accused person who has been
convicted of membership offences under the Act. Any property or money may be seized if the
court is satisfied that the accused had it in his/her possession or under his/her control at the time of
the offence and it has been used in the furtherance of or in connection with the activities of the
specified organisation or the court believes it may be so used if not forfeited.

While we are concerned at any provisions which introduce a punishment in addition to loss of
liberty for a criminal offence, we also believe that certain safeguards should have been put in place.
Section 4 (5) establishes that the standard of proof in relation to the forfeiture of such property is
civil, that is, on the balance of probabilities. In other words, property can be seized if the courts
feel it more likely than not that it may at some point in the future be used in connection with the
activities of a specified organisation. We believe that this test is much too wide, particularly when
one considers that there is no obligation on the courts to have regard to the impact of a forfeiture
order on other individuals, for instance the children of the accused.

Conspiracy to commit Terrorist Offences Abroad: violations of the rights to freedom
of expression and association, sections 5,6 and 7.

The Act also criminalises conspiracy to commit terrorist offences abroad. While we fully support
the need to take measures to prevent atrocities such as those which have recently occurred, such
measures must also be taken within the framework of respect for internationally protected human
rights.

We are concerned that the legislation is drafted in such a manner that it fails to set out a
recognisable criminal offence, with a clear definition of terrorist offences and specification of acts
whick would constitute conspiracy. Additionally, we believe that the provisions violate
international law, including solemn treaty commitments of the United Kingdom under Articles 19
and 22 of the International Covenant on Civil and Political Rights and Articles 10 and 11 of the
European Convention on the Protection of Human Rights and Fundamental Freedoms, guaranteeing
rights to freedom of expression and : ssociation.

Although Articles 10 and 11 of the European Convention permit state parties to limit the exercise
of these freedoms when such limitations are prescribed by law and are necessary in a democratic
society in the interests of national security, territorial integrity or public safety, such limitations
must be narrowly construed so that they limit the exercise of these fundamental rights to the
minimum extent necessary and for the shortest time possible. Similar limitations clauses in
Articles 19 and 22 of the International Covenant on Civil and Political Rights must also be
narrowly construed to ensure that the essence of these fundamental rights is not eviscerated in the
name of such nebulous concepts as national security, territorial integrity and public safety.
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CONCLUSION:

The Good Friday Agreement, in its commitment to human rights, recognised that past human rights
abuses have been part of the problem and have exacerbated the conflict. Indeed, the Agreement
looked to the early removal of emergency powers. The Criminal Justice (Terrorism and
Conspiracy) Act is the antithesis of this approach. The govemments of the UK and Ireland have
publicly recognised that the intention of those who planted the bomb at Omagh was to undermine
the search for peace and the Agreement. That must not be allowed to happen. A future for all the
people of Ireland, underpinned by the human rights protections of the Agreement and intemational
standards, is too precious a prize to risk by repeating the mistakes of the past.
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A briefing on the Human Rights and Equality
Provisions of the Northern Ireland Bill 1998

Prepared by the Committee on the Administration of Justice (CAJ)

The Northern Ireland Bill is the draft legislation which the government has published
in order to implement the Good Friday Agreement. It has already passed through the
House of Commons and will be introduced into the Lords in early October. The
Committee on the Administration of Justice (CAJ) believes that there are serious
problems with several aspects of the equality and human rights provisions of the
Northern ireland Bill as it stands.

This briefing aims to set these reservations out and point to ways in which the Bill
should be improved if it is to conform with the spirit and ethos of the Belfast
Agreement. In brief, the improvements suggested include the following:

The Human Rights Commission

The Good Friday Agreement promised an independent human rights commission for
Northern Ireland. CAJ believe that the legislation should be drafted in such a way as
to ensure that the Commission is sufficiently independent of the Northern Ireland
Office, particularly in terms of its budget, in order to effectively discharge its
functions.

In considering the adequacy of the budget, it will be important that significant tasks,
such as the consultation on a new Bill of Rights, and litigation, are not starved of
adequate funding.

The Human Rights Commission (HRC) should, where it considers that there is
evidence of human rights violations, have the power to take cases in its own name
without having to find an individual victim. The Agreement envisaged this but the Bill
currently makes no provision for it. Additionally in this context, the Bill does not
permit the Commission to assist complainants who wish to commence proceedings
under the anti-discrimination provisions of the Bill. It should do so.

The Human Rights Commission should have the power to carry out investigations
into human rights abuses or patterns of abuse. In order to do this effectively it will
need to be able to discover documents and call witnesses. The Agreement is silent
on this issue but the list of powers for the Commission was not crafted as an

CAJ works for a just and peaceful society in Northem Ireland where the human rights of oll are protected
Website hitp://ourword COmpuUserve.comyhomepoges'Comm_Admin_iushce |
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exhaustive one. The Agreement does however say that the new HRC should have
an enhanced role to that cumently played by the Standing Advisory Commission on
Human Rights. The power to carry out investigations is essential if this requirement
is to be met. The UN sponsored Paris minimum standards for Human Rights
Commissions clearly stipulate that a HRC should have the power to investigate any
situation involving violation of human rights. If the Bill goes ahead without the power

" to investigate human rights violations it will fail to meet minimum intemnational

standards.

The Bill should provide that the new Northem lreland Assembly would refer all draft
legislation automatically to the Commission, which would then have the discretion to
choose on which pieces of legislation it would comment.

Equality of Opportunity

The Agreement envisaged a clear duty on public authorities to prepare statutory
equality schemes. The Bill does not currently do this. Bodies will only have to
prepare schemes if the Equality Commission requests them to do so. This problem
should be rectified. In order to prevent endless debates about what a scheme should
look like the Bill should lay down the requirements for schemes and in particular for
impact assessments. These should be contained on the face of the Bill and not left
to be dealt with in the form of guidance which will be developed at a later date and, in
all probability, will have less legal effect.

The amalgamation of the existing equality commissions should not take place at this
point in time. The decision to amalgamate is contrary to the views of the vast bulk of
those responding to the recent consultation on this matter, including all of the groups
which experience the inequalities referred to in the legislation. The Agreement stated
that the issue of establishing a new equality commission was subject to the outcome
of public consultation. As it currently stands, the Bill flies in the face of the results of
that consultation process. The issue of amalgamation should be considered by the
new HRC and in the meantime there should be enhanced co-operation between the
existing Commissions, the Fair Employment Commission, the Equal Opportunities
Commission, the Commission on Racial Equality and the Northerr: Ireland Disability
Council.

The Bill should be inclusive in its approach to the grounds on which discrimination is
prohibited. At the moment the Bill takes an exclusive approach and only prohibits
discrimination on the grounds of religion and politics. Indeed the failure to include
other categories of discrimination could conflict with the European Convention, which
will soon be part of domestic law. In addition the definition of discrimination in the Bill
should prohibit ‘indirect” discrimination and protect certain affirmative action
measures.

The Bill needs to be amended to conform to the recent Tinnelly judgement from the
European Court of Human Rights. The Court found that the legisiation permitting
Ministers to issue certificates allowing religious or political discrimination on the basis
of national security, without any right to appeal, was contrary to the European
Convention on Human Rights.

September 1998
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OMAGH

Last month | expressed the hope that the aftermath of Drumcree, especially the
deaths of the little Quinn brothers, would be the swansong of those who wanted
to wreck the peace process. That wish was extinguished by the horific bombing
of Omagh, may all its many victims rest in peace. Nevertheless, the peace
process itself is intact, and may even be stronger as a result of these wicked
attacks. The following factors all bode well for continuing progress towards
peace: the large vote in favour of the peace agreement in the referendumin
both Northern Ireland and the Republic; the high number of supporters voted in
as Assembly members; the universal condemnation of the Real IRA and the
refusal of local communities to shel‘er them:; the Real IRA's announcement of its
suspension of violence and INLA's ceasefire; the propulsion of Sinn Féin further into
the democratic process after Omagh and the partial detachment of the UUP
from the Orange Order in the wake of Drumcree.

NEW EMERGENCY LAWS

How very sad it is, then, that both the British and Irish governments have reacted
to Omagh by bringing in yet more repressive laws. In Britain, evidence from a-
senior police officer will be enough to convict someone of membership of a
prescribed organisation, and suspects' silence under police questioning will be
taken as comroborative of that evidence. In Ireland, similar provisions will apply.
ireland will also be bringing in for the first ime a whole tranche of provisions that
mirror those that have been in place in Northern Ireland for many years, including
wider restrictions on the right of silence, extended detention without production
before a court, and the creation of many new offences such as collecting and
withholding information. These measures are a recipe for potential miscamages
of justice. We have always argued that there was no need for the panoply of
emergency laws in the past, and there is certainly no rational case for bringing in
extra laws at this stage of the peace process. We understand the pressure both
governments are under after such an atrocity, but we are depressed that they
have not learnt from past experience that hasty law making in the wake of such
disasters leads to bad laws and rough justice. Ironically, those accused of
terrorism here in Britain in past years have been convicted by juries (which are still
denied suspects throughout Ireland) on the basis of good police detection and
forensic evidence., rather than special laws. Repressive laws do not deter
terrorists, as the evidence of the past 30 years graphically demonstrates, all they
do it distort the crimina!l iustice svstem and recniit marhsre tn tha ~noee
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APPRENTICE BOYS' PARADE IN DERRY

The 8™ August march - which seems like a decade ago - went off without serious
incident aofter the Bogside Residents and the Boys reached a historic agreement.
Itis to be hoped that next year's marching season will be played to new ground

rules in the light of the progress made this year.

SEAMUS LUDLOW

We have been contacted by the family of Seamus Ludiow, who was murdered
near Dundalk in May 1976. For years it was claimed that he had been murdered
by the IRA as an informer - a dreadful stigma for his family, who never believed it.
New evidence has recently emerged which suggests that in fact he was killed by
up to four UDR soldiers who were also members of the Red Hand Commandos. 1t
also appears that there may have been a cover-up by both the RUC and the
Garda Siochana in order to protect one of the perpetrators, who may have been
working for military inteligence. We have written to both governments asking
them to open the books on this very murky case.

ELAINE MOORE

Elaine Moore, who was arrested in London last month and charged with being
involved in a dissident republican fire bombing campaign and then held in an ail-
male jail, has been freed on bdll. Further evidence has emerged that suggests
that she may have been innocently involved with some of the other suspects.

DESMOND LINDOP

Desmond Lindop was convicted in Northern ireland of possession of ammunition
in suspicious circumstances after the RUC raided his brother's home, where he
was staying on holiday with his family. His brother had been manufacturing arms
for use by loyalists. Desmond Lindop, an amatuer gun enthusiast, denied all
knowledge of his brotiier's illegal activities, and has always denied the charges
against him. His is still trying to clear his name. Last year he was devastated when
Durham police charged him with illegal ownership of weapons which formed part
of his private collection. It was clear to us that there was absolutely no merit in
these new charges against him, which appear to have been brought in an
attempt to obscure the unprofessional way English police had handled their side
of the original investigation against him. We are glad to report that earlier this
month the court dismissed all the new charges as an abuse of process.

CRAIGAVON MAGISTRATES' COURT

We have spent some time investigating allegations that three defendants were
assaulted by RUC officers in the precincts of Craigavon Magistrates' Court in
June. We have asked the Lord Chancellor to investigate allegations by the men's
lawyers that the Residential Magistrate refused to intervene when he was
informed that the assault had taken place. We are taking up the assault itself
with the United Nations.
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WELCOME BACK, ERICA

Erica Wald, who spent some time with us as an intern last January. has returned to
London form the USA and has very kindly offered her help with drawing up our
chronology of the human rights aspects of the conflict and peace process. We
are delighted to have her back.

WINTER DESCENDS ON FRANCE

The RIGHTS WATCH office will be closed for the first two weeks in September while |
have my "summer"” holiday. Normal service will be resumed on 14" September. |
very much regret that this means | will miss President Clinton's visit to ireland,
because it means | will not get to see any of our American friends who are
coming with him. | will think of you alf on my French beach!

Jane Winter,
27" August 1998.
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'BABOUT British Irish RIGHTS WATCH

R4 LEGAL STATUS

British Irish RIGHTS WATCH is an independent non-governmental organisation (NGO) that
monitors the human rights dimension of the conflict in Northem Ireland. It is registered
as a not-for-profit company and is a registered charity.

The organisation was formally established in 1992, although those involved in its work
have been so since 1990. Its objects are:

1. the promotion by means of education and research of the proper observance
and maintenance of human rights in Britain and Ireland and elsewhere in the
world with particular reference to the conflict in Northern Ireland;

2. the promotion and dissemination of knowledge, information and
understanding of such human rights by writing, publishing and distributing
articles, reports, books and other documents and assisting in the same, by
arranging and providing lectures and seminars, and by all other means of
providing and exchanging information.

3. to procure the abolition of torture, extra-judicial executions, and arbitrary
arrest, detention and exile.

I e

&%) HISTORY

British Irish RIGHTS WATCH arose out of the concemn of a small group of people from
England, Ireland and America, all of them based in London, about the human rights
violations stemming from the conflict in Northem Ireland. Their work began informally in
1990, and consisted originally of organising seminars for lawyers, firstly in London and
then in Belfast and Dublin. Gradually, lawyers and then campaign groups and individuals
whose human rights had been affected began to regard them as a resource. In 1992
they played a key role in organising the Northem Ireland Human Rights Assembly in
London, which attracted 254 written submissions alleging human rights violations arising
from the conflict and over 250 participants. A panel! of seven international human rights
experts heard evidence over three days and produced a substantial report, Broken
Covenants, that severely criticised the United Kingdom government for its failure to
protect human rights. This Assembly generated even more demand for the group’s
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services, and in May 1992 British Irish RIGHTS WATCH was formally established as a not-
for-profit company. in 1995 the organisation achieved charitable status.

Until August 1994 its primary role was to monitor alleged human rights violations arising
from the conflict in Northem Ireland. Since the ceasefires, it has enhanced its activities
to include ensuring that proper respect for human rights is established in Northem Ireland
in the wake of the conflict, with particular emphasis currently on the role of human rights
in the emerging peace process.

British Irish RIGHTS WATCH's services are available free of charge to everyone, regardless
of their religious or political affiliations or opinions, and we are proud that our services are
requested by individuals and groups on all sides of the community. We take no position
on the eventual constitutional outcome of the peace process and we are entirely
independent of any other organisation, although we work very closely with other domestic
and intemational NGOs who share our concems.

Until February 1995 all our work was carried out on a voluntary basis by unpaid
volunteers. At that point, we had raised enough funding to enable us to open an office
and employ a full-time director for one year. With the peace process at such a crucial
moment we did not hesitate, but deployed our existing funding in full and resolved to
raise enough further financial support to enable us to see our task through to its
conclusion.

&4 ouR IMPACT

For such a small organisation, we have had a considerable impact in the field of human
rights in Northemn Ireland. Here are just a few examples of situations where our work has
made a differencs.

INTIMIDATION OF DEFENCE LAWYERS AND THE MURDER OF PATRICK FINUCANE

Since 1990 British Irish RIGHTS WATCH has been investigating allegations of attempts by
police officers to intimidate defence lawyers in Northem Ireland. Defence lawyers’ fears
were greatly exacerbated when Belfast lawyer Patrick Finucane was murdered in 1989
by loyalists, apparently acting in collusion with the British security services. After we
highlighted this problem intemationally and submitted a series of seven reports to the
United Nations, their Special Rapporteur on Judges and Lawyers made the UN's first
ever official visit to the United Kingdom in 1997. In March 1998 he called for numerous
reforms in the criminal law and a public inquiry into the murder of Patrick Finucane's
murder. We continue to research his death and to monitor lawyers’ complaints.

. BLOODY SUNDAY

in 1992 we were approached by the relatives of those who died on Bloody Sunday, 30"
January 1972, when British troops opened fire on unarmed civilians in Derry, the worst
loss of civilian life at the hands of the security forces in any single incident of the
Troubles. Insult was added to injury when an official public inquiry, headed by the then
Lord Chief Justice, exonerated the ammy and failed to give a true account of the tragedy.
The relatives had tried unsuccessfully to re-open their case for the past twenty years.
Five years later, in large part as a result of our efforts, the Irish government called upon
the British government to overtum the original inquiry. In January 1998 the British
government announced a new public inquiry into the events of that fateful day. We will
be advising the families and their lawyers throughout the inquiry.
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B THE RIGHT TO REMAIN SILENT

British Irish RIGHTS WATCH co-ordinated a joint third party intervention to the European
Court of Human Rights in the first case it considered on rules in Northem Ireland that
allow courts to draw adverse inferences if suspects exercise their right to remain silent
under police questioning or fail to testify in their own defence. The Court ruled that the
defendant, John Murray's right to a fair trial had been violated because he had to decide
whether to remain silent in the absence of any legal advice. This winning point was first
raised by ourselves. We are working on a number of other cases on this question.

. ROISIN MCALISKEY

When Roisin McAliskey was arrested on extradition charges she was in frail health and
was pregnant. Having categorised her as being an exceptionally high escape risk,
despite her condition, the British authorities claimed to have no suitable accommodation
for females of that category, and placed her in a high security all-male jail, where she
was kept in isolation in a filthy cell. British Irish RIGHTS WATCH made an urgent complaint
to the European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, who also received representations from other NGOs. Within
days she was assigned a lower category and moved to a female prison. Her case
concluded when, after representations from ourselves and other NGOs, the British
government refused to extradite her. Recently, another woman, Elaine Moore, was also
detained in an all-male jail. We went into action again, and she has now been release on
bail.

in fulfilment of its charitable objects, British Irish RIGHTS WATCH:

M researches alleged human rights violations arising out of the conflict
L sends independent observers to trials, inquests and inquiries

. provides consultancy services for lawyers

makes representations to international human rights bodies and organisations
such as the United Nations

organises seminars for lawyers and others

k8 makes third party interventions in human rights cases and provides expert
testimony

publishes articles and reports
organises conferences.

2 PERSONNEL
British Irish RIGHTS WATCH is managed by a Management Committee made up of four
women, all of whom give their time and expertise free of charge:

Angela Hickey, from London, who works as an investigator for the Local
Government Ombudsman

Fiona Murphy, from Belfast, who is a solicitor
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. Mary McKeone, from Omagh, who is a barrister, and
Maureen Donnelly, from Dungannon, who is a telecommunications consuitant.

The Director is Jane Winter, from London, who is a founder member of British Irish
RIGHTS WATCH, and who has six years' experience of working on the human rights
dimension of the conflict in Northem Ireland. She has previously worked as a researcher
and as an adviser and advocate in the Citizens Advice Bureau service and the law centre
movement.

British Irish RIGHTS WATCH has volunteers based in London, Belfast and Dublin who make
a valuable contribution to its work. It has also benefited from the input of interns from
many parts of the world.

SPONSORS

British Irish RIGHTS WATCH is fortunate to be sponsored by three leading human rights
lawyers:

. Professor Kader Asmal, MP, Minister of Water Affairs and Forestry in the
South African government, is also a professor of human rights law and the
former Chair of the Irish Council for Civil Liberties;

Helena Kennedy QC is a campaigner for women's rights and a distinguished
lawyer who has been involved in many leading civil liberties cases. Baroness
Kennedy has recently been made a member of the House of Lords.

Michael Mansfield QC is a highly successful barrister who has been involved in
remedying many of the notorious Irish miscarmiages of justice, including the
cases of the Birmingham Six and the Guildford Four.

British Irish RIGHTS WATCH gratefully acknowledges the financial support of
the Joseph Rowntree Charitable Trust;

the John Merck Fund

the Hilda Mullen Foundation

the Polden-Puckham Charitable Foundation

the Catherine Scorer Trust Fund;

the Patrick Finucane Memorial Trust;

Garden Court Chambers; -

Took’s Court Chambers;

the trade union UNISON; -

under the auspices of the American Ireland Fund: Bob, Jack and
Jerry Dunfey, Loretta Brennan Glucksman, Dennis Smith, Bill McNally
and John T Sharkey; and

many individual lawyers in Britain, Ireland and America.

DONATIONS ARE ALWAYS WELCOME, ACKNOWLEDGED, AND PUT TO GOOD USE
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DELIVERING HUMAN RIGHTS IN NORTHERN
IRELAND

HUMAN RIGHTS AND THE PEACE PROCESS

The Good Friday Agreement and its commitments to human rights promised a new
future for the people of Northem ireland. Despite the horrific events in the wake of
Drumcree and at Omagh, the Agreement and the peace process are intact and may
even be stronger as a result of these terrible attacks. it was widely recognised that
the intention of those who planted the bomb at Omagh was to undermine the peace
process. In fact their actions have strengthened the resolve of people in Ireland,
north and south, to pursue it. CAJ and BIRW believe that the peace process will
continue to make progress if all those involved recognise the need to build on a solid
foundation of respect for human rights.

Unfortunately, recent developments suggest that not everyone involved in the peace
process fully understands the positive role that human rights can play in helping to
achieve a lasting peace and a just society.

NEW EMERGENCY LAWS

Regrettably, both the British and Irish governments have reacted to the Omagh
bombing by bringing in yet more repressive laws. In Britain, evidence from a senior
police officer will be accepted as evidence that a suspect is a member of a
proscribed organisation, and the suspect's silence under police questioning will be
taken as corroborative of that evidence. A detailed briefing on these provisions is
attached.

In Ireland, similar provisions will apply. Ireland will also be bringing in for the first
time a whole range of provisions that mirror those that have been in place in Northern
Ireland for many years, including wider restrictions on the right of silence, extended
detention without production before a court, and the creation of many new offences
such as collecting and withholding information.

These measures are a recipe for potential miscarriages of justice. We have always
argued that there was no need for the panoply of emergency laws in the past, and
there is certainly no rational case for bringing in extra laws at this stage of the peace
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process. We understand the pressure both govemments are under after such an
atrocity, but we are depressed that they have not leamnt from past experience that
hasty law making in the wake of such disasters leads to bad laws and rough justice.

HUMAN RIGHTS AND THE NORTHERN IRELAND BILL

The Northern Ireland Bill is meant to give effect to the terms set out in the Agreement
reached on Good Friday. Unfortunately, as drafted the Bill is disappointing in some
key aspects so far as the human rights elements of the Agreement are concemned. In
particular, the proposed Human Rights Commission is insufficiently independent and
does not have all the powers it needs to investigate pattens of human rights abuses
or to litigate in its own right. The Bill aiso proposes to amalgamate all existing anti-
discrimination bodies despite strong representations to the contrary from the bodies
themselves and, crucially, from those on the sharp end of discrimination, such as
ethnic minorities and people with disabilities.

We are also concermned that the Eill fails to incorporate all the pledges in the
Agreement to give meaningful expression to the vital concept of equality between
communities. The Standing Advisory Commission on Human Rights carried out
widespread public consultation in conducting an in-depth review of fair employment
laws, so the government is well aware of what is needed to lend reality to the
rhetoric, but the Bill falls far short of that aspiration.

Given the crucial role that human rights reforms must play if the Agreement is to be
successful in the long term, if the Bill is passed as it stands it will not deliver the
human rights promises contained in the Agreement. We hope that the government
will think again and accept the amendments being put forward in order that this
important opportunity is not lost.

REFORM OF POLICING

A review of policing is cumrently underway, and both CAJ and BIRW have made
detailed submissions to the review team. We believe that the Royal Ulster
Constabulary (RUC) must change from being a quasi-military police force focussed
on combating paramilitary violence to a police service that is acceptable to all
communities in Northern Ireland and that reflects the composition of the whole of
society, in terms of religion, gender and ethnic origin. This is not simply a downsizing
issue but which one which requires fundamental, imaginative and radical reform.

REFORM OF THE CRIMINAL JUSTICE SYSTEM

We are disappointed that the government has not chosen to appoint an independent
body to overhaul the criminal justice system, but has opted instead for an intemnal
review with independent assessors. This review will exclude those parts of the
criminal justice system relating to emergency laws, and policing. This means that the
scope for leaming important lessons on how not to organise criminal justice, gleaned
from the operations of the Diplock courts and the holding centres such as
Castlereagh, may not be drawn. Although the review will cover some very important
issues, including the appointment of judges and the potential for setting up a
Department of Justice, we fear that divorcing it from other key issues will not
enhance its results.

DEALING WITH THE PAST
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We welcome the new public inquiry into the tragic events of Bloody Sunday, 30"
January 1872, when British troops opened fire on unarmed civilians in Derry.
However, the government has refused to hold a similar inquiry into the murder of
Belfast solicitor Patrick Finucane, murdered by loyalists in 1989 apparently with the
collusion of members of the security forces. These cases, and others - such as the
murder of Catholic Robert Hamill by a loyalist mob in full view of four RUC officers,
who allegedly failed to intervene - need to be investigated and justice needs to be
done before the peace process can take hold fully and the past can be laid to rest.

ON-GOING HUMAN RIGHTS VIOLATIONS

Meanwhile, despite the atmosphere of reform, with almost all the old emergency laws
still in place and with new ones on the statute books, the conditions that give rise to
human rights violations are still in place. CAJ and BIRW are concemed to find that
new cases continue to arise. In particular we are disturbed by on-going reports of
threats and abuse of defence lawyers by RUC officers and continuing claims that the
Diplock courts are giving rise to miscarriages of justice.

HONOURING THE HUMAN RIGHTS ASPECTS OF THE AGREEMENT

The majority of people in Northem Ireland have clearly expressed their desire for
peace and their will that the Agreement should form the basis of that peace. CAJ
and BIRW do not want to see progress towards peace undermined by a failure to
fully implement the human rights promises contained in the Agreement. Respect of
human rights in Northemn Ireland has been woefully absent for the past 30 years.
Getting the human rights aspects of the Agreement right can only enhance the peace
process itself. We hope that Americans who have done so much to support the
peace process until now will add their voices to ours in calling for full and inspirational
implementation of the human rights dimensions of the Agreement.

SEPTEMBER 1998
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. Congress of the United Htates

WWashington, BL 20515
October 23, 1998

Mr. Chris Patton .
Chairman ’
Independent Commission on Pohcmg for Northern Ireland
Interpoint
20-24 York Street
Belfast BT151AQ

Dear Mr. Chairman: o

On Tuesday, September 29, the House Subcommittee on International Operations and
Human Rights met to discuss the findings of the recent report of the Special Rapporteur on the
Independence of Judges and Lawyers, Param Cumaraswamy. He had conducted an investigation
into the harassment and intimidation of defense lawyers in Northern Ireland by the RUC, and
into allegations of state involvement in the murder of the Belfast lawyer, Patrick Finucane.

The Special Rapporteur reported to the House Subcommittee that he had spent some time
in Belfast investigating these allegations, and having done so, he was “satisfied that there was
truth in the allegations that lawyers were harassed.” In relation to the murder of Patrick
Finucane, he stated that in respect to the surrounding allegations, he was “convinced that there
were compelling reasons for an inquiry.” This, he said, was because of “prima facie evidence
that there could have been security forces collusion.”

The report of the Special Rapporteur is of the utmost concemn to those of us in Congress
who have been actively supporting the peace process in Northern Ireland. We are most
perturbed that the Special Rapporteur found the allegations of RUC involvement in the murder
of Patrick Finucane to be credible to the point that they warrant a full independent inquiry. In
our view, such an inquiry must be carried out without delay.

All police services play a pivotal role in all societies. In order for thcm to be effective,

they must enjoy the full confidence of the community in which they serve. The only way that
this will happen in Northern Ireland is if the current problems within the RUC are fully
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Chairman Chris Patton
October 23, 1998
Page 2

addressed. At the very least, the recommendations contained in the report of the Special
Rapporteur must in be implemented. We hope that you agree that to ignore these
recommendations would ensure that serious issues remain unresolved — issues which, in and of
themselves, continue to undermine the confidence of the community in the peace process and the
prospects for a just and lasting settlement.

We thank you for your time and consideration and wish you well in the difficuit and
all-important task which lies ahead.

.~ Sincerely,

t
CHRIS SMITH, M.C. PETER KING, M.C.

CHAIRMAN, SUBCOMMITTEE ON
INTERNATIONAL OPERATIONS

AND HUMAN RIGHTS
L)
. S

BENJAMIN A. GILMAN, M.C. MICHAEL P. FORBES, M.C.
CHAIRMAN, INTERNATIONAL
RELATIONS COMMITTEE ’

WA

J S T. WALSH, M.C. SEPH P. NNEDY II, M.C.

Y (Y

"DONALD M. PAYNE, M{C. RANDY "DUKE" CUNNINGHAM, M.C.
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‘ ROBERT A. (Z, M.C. STEVEN R. ROTHMAN, M.C.

EML E%

ELIOT ENGEL, M. C.

D. HINCHEY, M.C.

Dt v Qﬁm [

WILLIAM O. LIPINSKI, M.C. JOHN f MCHUGH, M.C. [

. SOLOMON, M.C- MICHAEL PAPPAS, M.C.

. Vafo [Bek Lo

AMES P. MCGOVERN, M.C. RICK LAZIO, M.C.

Lottt (), Dt

RICHARD E. NEAL, M.C. 'I‘HOMAS J. HANTO} M.C.
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INDEPENDENT COMMISSION ON POLICING FOR NORTHERN IRELAND l

67 Tufton Street 3/F Interpoint
LONDON 20-24 York Street
SWIP 3QS BELFAST BT15 1AQ
Telephone: 0171210 2625 Telephone: 01232 258848
Fax: 0171 210 2628 Fax: 01232 258843
E-mail:polcommik@beifast.org.uk E-mail;polcommb@belfast.org.uk
Mr Chris Smith MC 11 November 1998
Chairman
Sub-Committee on International Operations

and Human Rights
Congress of the United States
WASHINGTON, DC 20515

o Ok,
Thank you for your letter of 23 October about policing in Norther Ireland and
for your support for the work of this Commission.

You draw attention to the Cumaraswamy report and I can assure you that the
Commission will be taking account of this and other reports on aspects of policing in
Northern Ireland over the years.

Our aim is to achieve the new beginning for policing that is called for in the
Good Friday Agreement, with policing arrangements that attract widespread
community support.

I have sent a similar letter to Benjamin Gilman and would be grateful if each of
you would pass copies to your Committee colleagues.
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Chris Patten
Chairman: The Rt Hon Christopher F Patsen CH Secretary: Robert N Pelrce
Members:  Dr Mawrice Hayes, Dr Gerald Lynch, The Hom Kathleen O ‘Toole, Professor Ciifford Shearing, Sir John Smith QPM,
Peter Smith QC. Mrs Lucy Woods
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