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CHINA, THE WTO, AND HUMAN RIGHTS

Wednesday, December 8, 1999

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTERNATIONAL
OPERATIONS AND HUMAN RIGHTS,
Committee on International Relations,

WASHINGTON, D.C.

The Subcommittee met, pursuant to notice, at 1:35 p.m. In Room
2118, Rayburn House Office Building, Hon. Christopher H. Smith
(chairman of the Subcommittee) presiding.

Mr. SMITH. The Subcommittee will come to order. Good after-
noon. The unrest in the streets of Seattle this past week suddenly
focused the world’s attention on the activities of the World Trade
Organization. The protests raised many important questions about
the way that the WTO conducts its affairs and the nature of eco-
nomic globalization.

At a time when so many of the premises of the World Trade Or-
ganization are being reexamined, it is particularly appropriate that
the Congress examine the potential impact that WTO membership
might have on one of the world’s fastest growing trade powers and
most egregious violators of fundamental human rights, the People’s
Republic of China.

For the past several years, the Beijing regime has made acces-
sion to the WTO a top priority, hoping to gain permanent MFN sta-
tus from other WTO members, most notably from the United
States. On November 15, the possibility of China’s accession be-
came more likely when the Clinton administration and PRC offi-
cials announced, with smiles and champagne, that the two coun-
tries had reached a bilateral trade agreement. I, for one, saw no
reason to cheer.

The question before this Subcommittee and the Congress is
whether, at this moment in history, bringing the PRC into a per-
manent and more privileged trading relationship with the United
States and other WT'O members will make it act more humanely
toward its own people. Sadly, this year of so-called progress toward
PRC accession to the WTO has also been another year of signifi-
cant regression for human rights in China.

In quarterly reports, tracking the seven human rights policy
goals that President Clinton publicly announced before his 1998
trip to Beijing, Amnesty International found a complete lack of im-
provement in all categories. Amnesty rated Beijing in all seven
areas and gave the regime seven F's.

Here are the specifics: Release of all prisoners of conscience and
Tiananmen Square prisoners: total failure; Regression. Review of
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all counterrevolutionary prison terms: Total failure; no progress.
Allow religious freedom: Total failure; no progress. Prevent coercive
family planning and harvesting of organs. No progress. Fully im-
plement pledges on human rights treaties: No progress. Review the
reeducation through labor system: Total failure, no progress. End
police and prison brutality: Again, total failure, no progress.

The Communist government of the PRC blatantly and systemati-
cally violates basic human rights on a massive scale. It does not
allow significant political dissent. It continues to repress the China
Democracy Party, whose representatives appeared before us at a
hearing earlier this year. As of October, some 30 CDP leaders re-
mained in government custody, some of them having received stiff
sentences of up to 13 years for their pro-democracy activities.

According to the State Department, the PRC, and I quote, “con-
tinues to restrict tightly worker rights and forced labor remains a
problem,” close quote. The Department’s latest country report on
human rights practices in China states that, and I quote again,
“independent trade unions remain illegal within China. The gov-
ernment has attempted to stamp out illegal, “that is, independent,”
“union activity,”. The administration also admits that Beijing’s
compliance with the U.S.-China memorandum of understanding, or
MOU, on prison-made goods has been inadequate in all the cases,
they write, of U.S. inspection requests in 1998; the ministry of jus-
tice refused the request, ignored it, or simply denied the allegations
made without further elaboration. In addition, poor enforcement of
occupational safety and health regulations continues to put work-
ers’ lives at risk.

The deplorable state of workers’ rights in the PRC not only
means that Chinese men, women, and children in the work force
are exploited and put at risk, but also that U.S. workers are se-
verely hurt as well by profoundly unfair advantage that go to those
corporations who benefit from these heinous labor practices.
Human rights abuses abroad have a direct consequence of robbing
Americans of their jobs and their livelihoods right here at home.

As we will hear today from Charlie Wowkanech, the president of
the New Jersey State AFL-CIO and I quote him, “Chinese eco-
nomic policy depends on maintenance of a strategy of aggressive
exports and carefully restricted foreign access to its home market.
The systematic violation of internationally recognized workers’
rights is a strategically necessary component of that policy. Chi-
nese labor activists are regularly jailed,” he writes, “or imprisoned
in reeducation camps for advocating free and independent trade
unions, for protesting corruption and embezzlement, for insisting
that they be paid the wages that they are owed, and for talking to
journalists about working conditions in China. In January 1999,
police attacked a group of retired factory workers in Wuhan, who
were protesting unpaid wages and pensions. Many of the retirees
were beaten,” close quote.

The PRC also imprisons religious leaders, ranging from the 10-
year-old Panchen Lama to the elderly Catholic Bishop Su of
Baoding province. It summarily executes political and religious
prisons in the Xinjiang Uighur Autonomous Region. It harvests and
sells the internal organs of executed prisoners. It forces women
who have unauthorized pregnancies to abort their children and to
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submit to sterilization. It continues to brutalize the indigenous peo-
ples of Tibet and Xinjiang. It uses slave labor to manufacture prod-
ucts for export.

The most obvious deterioration in the situation in China has
been the Chinese government’s massive crackdown on Falun Gong,
a nonviolent meditative spiritual practice with millions of adher-
ents in China and elsewhere. Since the group was banned in July
of this year, thousands of ordinary citizens from all over China
have been jailed for refusing to give up their practice of Falun
Gong. There have been many credible reports of torture and inhu-
mane treatment of detained practitioners, including a report that
a 42-year-old woman was tortured by the Chinese government to
death. Numerous practitioners have been sentenced to labor camps
without trial, and thousands have lost their jobs or been expelled
from schools. In hearings closed to the public, adherents have been
sentenced to up to a dozen years in prison for using, as they say,
“an evil cult to obstruct the law”. The Beijing regime has publicly
declared its intention to, quote, “smash” Falun Gong.

The utter failure of the administration’s current policy of con-
structive engagement with China should come as no surprise.
While the rulers of the Chinese Communist Party may be ruthless
and despotic, they are not stupid. If there are no costs associated
with the brutality that keeps them in power, then they have no in-
centive to become less brutal. In fact, they will become bolder, as
they have.

China has suspended its human rights dialogue, for example,
with the United States. Recently, the Chinese ministry of foreign
affairs has even stopped accepting diplomatic protests from the
United States regarding human rights issues. According to yester-
day’s Washington Post, and I quote, “The State Department must
now issue the protests in Washington, a significant change in diplo-
matic protocol.”

According to many accounts, if China were to accede to the World
Trade Organization, the U.S. would be required to either grant Bei-
jing permanent MFN status or to lose the benefits of WI'O agree-
ments with China. As it stands today, China’s most-favored-nation
trading status with the U.S. is reviewed, as we know, annually. Al-
though that status has been renewed in recent years by Presi-
dential waivers of the Jackson-Vanik freedom of Emigration re-
quirement, the annual debate and the possibility of MFN revoca-
tion are arguably the most important leverage that the U.S. still
has to influence the human rights situation in China. Surrendering
that leverage to Beijing would send exactly the wrong message at
the wrong time.

Of course, when we begin talking about conditioning trade and
economic benefits on basic respect for human rights, we provoke
the predictable litany of responses from business interests: Sanc-
tions don’t work. Unilateral actions are counterproductive. And so
on.
But when big business and the Clinton administration really
want to change Beijing’s conduct, such as in the effort to get China
to respect international copyrights or intellectual property rights,
what do they do? They use the credible and imminent threat of eco-
nomic sanctions, the very same sanctions they say would be coun-
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terproductive as a means of promoting political and religious rights
and freedom in China. On at least three occasions since 1991, the
U.S. trade representative has threatened to impose billions of dol-
lars in sanctions to vindicate U.S. intellectual property interests. In
each of those cases, when faced with sanctions, the Chinese govern-
ment changed its behavior.

The WTO dispute settlement moreover relies on the same kinds
of sanctions as the primary mechanism to enforce the WTO agree-
ment. Under article 22.2 of the WTO’s understanding on rules and
procedures governing the settlement of disputes, the final means of
vindicating a claim against a noncomplying member is the imposi-
tion of unilateral, retaliatory sanctions by any other nation that
may choose to impose such sanctions.

By their actions, big business and the Clinton administration
show their faith in sanctions. By their reactions, Chinese leaders
show the effectiveness of sanctions as well. Thus, the question be-
fore us is not: Can economic sanctions work? It is, why do we use
sanctions to protect software but not human life? To protect musi-
cal recordings but not the rights of religious believers, or workers
rights or political prisoners? We will do it to stop movie piracy, but
we won’t do it to stop torture. I have yet to hear a real answer to
that question. I have posed that time and time again to administra-
tion witnesses and others who have come before our Committee
and before the Full Committee.

Unless someone can give me another plausible explanation, I
must reluctantly conclude that some business interests and U.S. of-
ficials understand full well that sanctions, and the threat of sanc-
tions, can and do work to change the conduct of the PRC and simi-
lar governments. But they also know that sanctions may be subject
to the law of diminishing returns. For example, if a certain puni-
tive tariff rate were already in effect because of egregious human
rights violations, then it would no longer be useful to threaten the
same punishment in order to vindicate intellectual property rights.
Big business would prefer to conserve the limited resource of trade
leverage for their own uses, and the rules of the WTO attempt to
turn this preference into international law. The selective use of
rhetoric denouncing unilateral sanctions hides an implicit
prioritization of profits above fundamental human rights.

That is wrong. We must not abandon the American ideals of free-
dom and democracy for the sake of marginally cheaper consumer
goods and access to cheap labor. We must condition expanded trade
relations upon at least minimal respect for fundamental human
rights. American interests and American values demand no less.

I would like to yield to my good friend from California, Mr. Rohr-
abacher, for any opening comments he might have.

Mr. ROHRABACHER. Thank you very much. I certainly want to as-
sociate myself very closely with the remarks that you just made,
and I appreciate you calling this hearing in order to put the dem-
onstrations that took place up in Seattle in a perspective. Obvi-
ously this, what is going on in our country, is not a left-right con-
flict when you have the two of us siding with some of the dem-
onstrators that were making their feelings very well known in the
streets of Seattle.
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The WTO is an organization which it seems the business commu-
nity wants to invest a lot of authority in because the business com-
munity feels that they are in control and will be in control of the
decisions of the WTO. That is that. I am someone who believes that
centralized authority and centralized decisionmaking is contrary to
American tradition and contrary to certainly of the beliefs that I
hold dear, of trying to let people at the lowest level of government
make the decisions that are important for them as well as right on
down the line. At least everybody is involved with the decision-
making.

From what I see, the WTO is not going to be a democratic insti-
tution. Where are all the elections that are going to be determining
the WTO and the decisions and reaffirming the decisions that are
made there? It is totally contradictory to me for an American cit-
izen to want to give up this type of authority, especially when what
we are really talking about is the legal use of economic pressure.
Are we going to indeed invest all of the power to exert economic
pressure and force on nations into a world organization? If we are
indeed going to do that, why are we permitting the Communist
Chinese to become part of that organization?

It makes a mockery out of the United Nations to have the world’s
worst human rights abuser have a veto power in the Security
Council of the United Nations. It is a mockery. What can you do
for the cause of human liberty when you have got the world’s worst
human rights abuser with a veto power? Here we have people in
the West, especially the United States of America, literally begging
the Communist Chinese to get involved with what would be consid-
ered an international chamber of commerce. What do you want the
local gangster to become involved in the chamber of commerce for?
What is that all about?

They have got some businessmen who may know how to run
their own business but don’t have much sense and certainly have
no loyalty to the values that we Americans hold dear when it
comes to liberty and justice and human decency. They are there to
make a profit. That 1s what business is supposed to be for, make
a profit. We will listen to them about making a profit, but the heck
if we are going to let them make our decisions about what the
moral values and the moral standards and the standards of liberty
and justice will be for the United States of America. That is left
up to the people of this country, and we are not going to vest that
power in a World Trade Organization that will tell the people of
Boston or the people of some community that they cannot boycott
Burma or some other country because of horrible human rights
abuses that are going on in that country.

We as Americans believe that people have a right to exercise de-
cisionmaking. That is why people threw the tea in Boston harbor.
That is what that was all about. I do not want to set up a scenario
where we have the Communist Chinese and the Burmese and the
Nigerians and the people from Sudan who run Sudan, and other
countries like that, dominating a World Trade Organization that
we have vested with power and authority. Our businessmen have
pushed us into that policy and then find out that these other coun-
tries end up calling the shots 10 years down the road. That is ex-
actly the direction this will go, mark my words.
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If we let this happen, we will have people who hate everything
that the United States stands for, people who despise us, people
who have no concept of human rights in their own country, people
who despise democracy and think of it as a threat. Criminals and
crooks who control these countries will now find themselves in a
position of leverage and authority in a new world trading organiza-
tion that has been granted authority to make these type of deci-
sions as to what type of economic pressure can be put on various
regimes.

I don’t believe that you should only use military force or do noth-
ing. I think economic pressure is and should be an alternative the
United States of America has, and it should be something that
local communities and States have as well. If a State legislature
wants to say no, nothing will be purchased by this State govern-
ment from some outrageous genocidal regime like the SLORC re-
gime in Burma, more power to them. I think that is a great state-
ment for the world to hear, and it is their right as Americans to
declare that.

So we have got to nip this thing in the bud right now. We have
got to let the American people know what the drawbacks are to
WTO and the fact that China, they are begging China to get in—
pardon me for being so blunt about it—the tongues of our people
are sore from licking the boots of these dictators. It is embar-
rassing.

So today we say “wake up, America”. We are going into the holi-
day season where we celebrate our most cherished religious values,
Christians and Jews and others, and Ramadan is about to happen
as well. Let us recognize that there are some fundamental values
on this planet that are worth more than just making money in the
short run. That is what we are trying to reaffirm here today. I
thank you very much, Mr. Chairman.

Mr. SMITH. Thank you for that very eloquent defense of human
rights. You have been indefatigable in your efforts, particularly in
Asia, to try to promote human rights there, in Burma and else-
where. I appreciate your comments. I would like to welcome our
witnesses and ask them to take their seats. The record will reflect
a (fiuller bio of each, but just let me introduce each of our witnesses
today.

Beginning with Ms. Lori Wallach, who is the director of Global
Trade Watch, a division of Public Citizen, the organization founded
by Ralph Nader in 1971. A graduate of Wesley college and Harvard
law school, Ms. Wallach is also a founder and board member of the
Citizens Trade Campaign. She has spoken and written extensively
on NAFTA, GATT, and other trade issues and is considered truly
an expert in those fields.

Mr. Stephen Rickard is the director of the Washington office of
Amnesty International USA. Previously, Mr. Rickard served as the
senior adviser for South Asian affairs in the Department of State,
as well as a professional staff member for the Senate Foreign Rela-
tions Committee Subcommittee on Near Eastern and South Asian
affairs. Thank you, Mr. Rickard, for being here.

Mr. Charles Wowkanech has served as the president of the New
Jersey State AFL—CIO since his election in January 1997. He has
been an active labor leader for the past 25 years. Before that, he
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served as secretary treasurer and as assistant to the president for
that organization. A longtime participant in health care reform ef-
forts, Mr. Wowkanech was also the chairman of the New Jersey In-
dividual Health Coverage Program board which was established by
law to implement insurance reforms and regulate the New Jersey
health insurance market. Mr. Wowkanech, his wife Lu Ann, and
their two sons, Charles and Michael, reside in Ocean City, New
Jersey.

Harry Wu is the executive director of the Laogai research Foun-
dation. Harry has spent 19 years as a prisoner in the Chinese
laogai in 12 different forced-labor camps. Released in 1979, Mr. Wu
came to the United States in 1985 as a visiting professor at the
University of California at Berkley. Mr. Wu was arrested while at-
tempting to reenter China in the summer of 1995. Mr. Wu was ar-
rested by the Chinese government, held for 66 days, and sentenced
to 15 years in prison before being expelled from the country as a
flesl?lt of an extensive international campaign launched on his be-

alf.

Finally, Mary Beth Markey is the director of government rela-
tions for the International Campaign for Tibet, a nonprofit organi-
zation providing information on the situation in Tibet and urging
a negotiated political statement of Tibet’s status. A graduate of the
College of William and Mary, Ms. Markey served for 8 years on the
staff of the Senate Foreign Relations Committee, where she mon-
itored human rights and refugee issues.

Ms. Wallach, if you could begin with your testimony.

STATEMENT OF LORI WALLACH, PRESIDENT, GLOBAL TRADE
WATCH

Ms. WALLACH. Thank you, Mr. Chairman, and thank you for
holding this hearing.

I am joined by a distinguished panel of experts on why granting
permanent MFN for China as well as China’s accession to WTO is
a bad idea, so I am going to focus on the how and the what. Specifi-
cally, I am going to aim at what are some big misconceptions, I
would say also some outright mendacities as to the role of Congress
regarding this decision.

The bottom-line reality of Chinese accession to WTO is there is
simply no requirement that the U.S. Congress grant permanent
most-favored-nation status to China either as a condition for China
entering WTO or, if China has entered WTO, as a condition for the
U.S. obtaining the potential reciprocal benefits of that agreement.
As a legal matter, this decision as to what a country must do is
set forth rather explicitly in the actual GATT, and it is updated in
the agreement establishing the World Trade Organization. The lan-
guage is unambiguous; it must be unconditional, most-favored-na-
tion treatment reciprocally. There is simply nothing about the du-
ration of that grant.

Explicitly, to be very clear, neither in GATT nor in WTO is there
a single rule that requires anything about duration nor specifically
permanent most-favored-nation, nor does such a thing exist in
GATT jurisprudence. In fact, the U.S. could choose to give weekly,
hourly, daily, annual, biannual, 5-year, permanent, you choose it.
It cannot cease and it cannot be conditioned on what, in GATTese,
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is called “noncommercial performance requirements,” i.e., you can-
not write a statute that says we will check these three things and
then extend. But you can do an annual review that is on all issues
and give annual grants.

Now, the reason I mention this is because the boosters of perma-
nent MFN to some degree, I suspect, see WT'O admission of China
as an excuse to obtain what they really want, which is to stop the
congressional reviews, as compared to how it is sold to the rest of
us, which is the other way around, i.e., what a wonderful thing
WTO admission, small little thing as permanent MFN.

I believe that the reason, as a political matter, why the U.S. Con-
gress must consider and review its legal options as to what kind
of status to grant is because the record of Chinese noncompliance
with its international, commercial and other agreements is an ex-
treme and long one, not the least of which is the 1993 memo-
randum of understanding on prison labor, a whole series of intellec-
tual property agreements. So for the U.S. Congress to have the le-
verage of having an annual review even with removing any explicit
condition of continuation of MFN as a matter of obtaining some
possibility of compliance with the agreement is very important.

To this end, I want to add as another legal clearup point the
threats by the Chinese Ambassador to the U.S. that China would
deny the U.S. the benefits of the WTO deal absent a grant by the
U.S. Congress of permanent most-favored-nation status is, depend-
ing on how you look at it, either, A, a meaningless threat or, B,
if it were carried out, would be China’s first violation of WTO rules.
Because as a matter of fact, to the extent the U.S. grants reciprocal
MFN and China does back, China cannot unilaterally decide to
deny any terms of WTO to the U.S.

Finally, two more technical correction points to add to the de-
bate. The issue of accession. As a matter of the WTO and GATT
procedures, at a point where the executive branches of the 135
WTO countries by a majority of two-thirds approve a country’s ac-
cession, a country is in. However, it is a totally separate decision
what are the bilateral relations between any of those 135 WTO
members, which is why it is vital for the Congress to understand
that separate from the issue of Chinese entry to WTO is the free
will of Congress to determine the extent of duration of U.S. grants
of trade benefits.

Finally, on accession, all of those commitments that we have
been told will get lost if the U.S. does not do as it is being re-
quested by China, all of those commitments will be
multilateralized. They will be part of the binding agreement of ac-
cession. All the countries of the WTO will get that benefit, or none
of them will. It is not a special thing for the U.S. to do in payment
for permanent MFN.

Then finally, a little bit about the WTO provisions, and again we
have heard a lot about how they could undermine the U.S. ability
if China were to be a member to take action on human rights and
religious freedom. I would like to be very explicit about what we
are talking about. GATT article 1, most-favored-nation treatment:
you may not treat another country differently according to its con-
duct relating to human rights, proliferation, et cetera. GATT article
3: like products must be treated alike. That means physically simi-
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lar products. This means you cannot distinguish things that are
made with slave labor, with prison labor, with child labor. A shoe
is a shoe no matter where it is made, in the PLA or in the U.S.
in a union shop.

The third key point to know is the agreement on government
procurement to the WTO. These are the provisions under which the
Burma case you have both mentioned arose. It explicitly forbids
any country in spending its own tax dollars from considering any
noncommercial consideration such as human rights, labor rights,
religious freedom, et cetera.

So, although there is still an outstanding question about what
the Congress could do, not about MFN but about China’s entry into
WTO, you need to be very clear what the U.S. would be giving up.
Under WTO rules, as we saw with the Japan case relating to
Kodak film, once China is in WTO, the U.S. has lost its ability to
use unilaterally any kind of sanction; and this includes all the
issues WTO does not cover. You cannot change any tariff or quota
that is bound by WTO even on issues such as in the Kodak case
where it has to do with personal relationships between individuals
and rules not covered. That is done. So a little bit of technical up-
date and now I will enjoy listening to this distinguished panel on
the merits of why. Thank you very much.

Mr. SmiTH. Thank you, Ms. Wallach, for that excellent testimony
and look forward to hearing your answers to some questions in a
few moments.

4 ['Iihe prepared statement of Ms. Wallach appears in the appen-
ix.
Mr. SMITH. Mr. Rickard.

STATEMENT OF STEPHEN RICKARD, DIRECTOR, WASH-
INGTON, D.C. LEGISLATIVE OFFICE, AMNESTY INTER-
NATIONAL USA

Mr. RICKARD. Mr. Chairman, it is an honor to have the oppor-
tunity to testify before your Committee today and specifically be-
fore you and Mr. Rohrabacher. Both of you have been among the
most stalwart friends of human rights victims around the world for
many years, and it is an honor to be here today. We are grateful
to you for holding this timely and important hearing on the human
rights in China and the issue of China’s admission to the World
Trade Organization. I would reciprocate Ms. Wallach’s comment
about being on the panel. I certainly appreciated very much her re-
marks and look forward to hearing from the other distinguished
panelists as well. With your permission, my full statement would
be included in the record and I will present a shorter version.

Mr. SmITH. Without objection, it will be a part.

Mr. RICKARD. As recent events in Seattle make clear, there is
widespread concern about the World Trade Organization. Human
rights activists are struck by many things about the WTO. For in-
stance, we are amazed to see the United States enthusiastically
embrace the World Trade Organization where U.S. laws can be
judged and sanctioned by little understood panels while at the
same time it refuses to support an international criminal court
where the worst criminals in the world would be judged under pro-
cedures modeled on the Bill of Rights. Frankly, it is hard to under-
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stand why it is easier to protect copyrights than human rights.
Why is there a court to protect Disney’s rights to “The Little Mer-
maid” but no court to protect little children?

Into this maelstrom comes the U.S. deal with China. Consider,
at the same time that China is pledging to embrace the rule of law
for commerce, it is waging a merciless and highly arbitrary cam-
paign of repression against tens of thousands of peaceful Falun
Gong adherents. The Information Center for Human Rights and
Democratic Movement in China has reportedly estimated that as
many as 35,000 Falun Gong practitioners have been detained.
Many of them are being funneled into the reeducation-through-
labor system, an administrative process with no due process rights.

Amnesty has received reports of Falun Gong practitioners who
have been beaten to death, tortured with electric cattle prods and
by other means, and raped in custody. In a disturbing echo of So-
viet practices, some have been taken to mental institutions. A copy
of our report on the individual Falun Gong cases is attached to my
testimony.

I should be clear that Amnesty International takes no position on
trade sanctions against any country as a matter of Amnesty policy.
We neither oppose them nor support them and have never taken
a position for or against extending most-favored-nation status to
China. We do believe, however, that effective human rights policies
require consistency and credibility, and credibility means being
willing to pay a price to stand up for human rights victims. It is
almost never a question of whether U.S. officials care about human
rights. It is a question of whether they care enough to be willing
to pay a price and to be willing to fight for the victims.

This explains why the annual effort to condemn China’s human
rights record at the human rights commission in Geneva and the
annual debate in Congress over the human rights record in China
continue to be important even when the ultimate vote goes in Chi-
na’s favor. They demonstrate to the Chinese government and to
human rights victims in China that the human rights issue will
not go away. In light of China’s ferocious campaign against Falun
Gong, its unrelenting repression against Tibetans and Uighers, and
its failure to move forward in any meaningful way on the human
rights promises it has already made, such as implementing inter-
national human rights treaties, Congress is clearly entitled to be
skeptical about assertions that China’s admission to the WTO will
herald the dawning of a new age in China.

I think it is significant and probably wise that U.S. Trade Rep-
resentative Charlene Barshefsky has been very circumspect in
making any such claim. For instance, she was quoted in the New
York Times as saying, “I am cautious in making claims that a mar-
ket opening agreement leads to anything other than opening the
market. It may, it could have a spillover effect but it may not. We
have got to understand that.”

In other words, there is nothing inevitable about trade or the
WTO leading to human rights progress. Frankly, the recent news
is not encouraging on the human rights front or any other. Accord-
ing to reports out of China, Chinese political officials recently se-
verely beat a democracy activist because he spoke to a U.S. human
rights official. Even on the trade front, Chinese leaders have
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rushed to tell other Asian governments that once China is admit
to the WTO, it will stand with other Asian governments to reject
and resist Western trade proposals.

In other words, China tells the U.S. that engagements and
friendship requires the U.S. work to have China admitted to the
WTO while at the same time telling Asian governments that once
admitted to the WTO, China will become a stalwart opponent of
U.S. proposals. Without question, however, the period between now
and the congressional debate on the China deal represents an op-
portunity for the Clinton administration to demonstrate that the
tree of engagement can bear fruit.

There are three steps that the Chinese government could take or
at least set in progress immediately to demonstrate a genuine com-
mitment to the rule of law and to fulfilling international commit-
ments. First, the Chinese government could announce that it will
review the convictions of every person serving a prison sentence for
counterrevolutionary offenses. These are offenses no longer even on
China’s statute books, having been replaced by a new national se-
curity law.

Second, China could announce that it will dismantle the reeduca-
tion through labor system. It is simply impossible to claim a com-
mitment to the rule of law and simultaneously maintain a system
that sentences hundreds of thousands of people without due proc-
ess. Third, the Chinese government could move forward to ratify
and fully implement international human rights treaties. All three
of these steps go directly to the credibility of China’s international
commitments and its commitment to the rule of law.

Now, there are of course many other critical human rights issues
in China. Religion continues to be severely repressed throughout
China. Just as the repression of Tibetans and Uighers and Chris-
tians has already demonstrated, the campaign against Falun Gong
shows how extraordinarily fearful Chinese authorities are of any
form of organized entity, however peaceful. To be frank, and speak-
ing just for myself, I shudder when I read that implementing the
U.S.-China trade agreement may cause millions of people to be-
come unemployed in China. One western diplomat was quoted in
the Washington Post saying that if China fails to create a social
safety net for the unemployed, quote, “things could get extraor-
dinarily ugly,” close quote. Indeed.

I don’t believe that governments can maintain social stability in
the long run by cutting themselves off from the rest of the world
and maintaining bloated state enterprises. But when painful
change comes in a democratic society, the unemployed and the poor
can hold leaders accountable and demand government policies that
ameliorate their suffering. In China, the answer may instead be
the cattle prod, the firing squad, or the one-way ticket to the
Laogai. Remember, China is a country where people have literally
been given the death penalty and shot for counterfeiting tax re-
ceipts.

Mr. Chairman, you have many distinguished expert witnesses on
human rights in China testifying today so I will not prolong my re-
marks. I look forward to hearing their testimony and answering
any questions you or others may have. I have brought with me sev-
eral recent Amnesty reports on human rights conditions in China
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including the campaign against Falun Gong, the situation in Tibet
and in Xinjiang and others; and with your permission I would ask
that they be made a part of the record of the hearing.

Mr. SmiTH. Mr. Rickard, they will be made a part of the record,
and I do thank you for your excellent testimony and the great work
that Amnesty does in China and elsewhere around the world.

4 [The prepared statement of Mr. Rickard appears in the appen-
ix.]
Mr. SMITH. Mr. Wowkanech.

STATEMENT OF CHARLES WOWKANECH, PRESIDENT, NEW
JERSEY STATE AFL-CIO

Mr. WOWKANECH. Yes. Good afternoon, Mr. Chairman and mem-
bers of the distinguished panel. Before I start my official remarks,
I would like to say that I have given my testimony for the record.
I plan to deviate from that somewhat today with some materials
that I have brought from our home state of New Jersey. But before
I start, I would like to congratulate you on the fine job that you
have done over the years in your fight for the social and economic
justice and human rights of workers around the world. I think it
is unprecedented. I am deeply honored to be here in your presence,
along with your colleague and Mr. Wu, and the other people here
on the panel.

With that, I would just like to say thank you, Mr. Chairman, and
members of the Subcommittee, Mr. Rohrabacher, for allowing me
to present the views of the New Jersey state AFL-CIO and the 1
million workers that we represent on the inclusion of China into
the World Trade Organization and the effect this and other U.S.
trade policies would have on New Jersey.

New Jersey’s trade, economy, and the jobs of hundreds of thou-
sands of New Jerseyans are threatened by China’s impending ac-
cession into the WTO. China should not be allowed to capitalize on
its human rights, worker rights, and environmental failings to the
detriment of New Jersey working families. In 1998, the U.S. had
a $57 billion trade deficit with China. In that year, U.S.-China
trade yielded a grossly skewed import-export ratio with $71 billion
in Chinese goods entering this country and only $14 billion in U.S.
exports. This was a direct result of the normalized trade relations
between China and the U.S.

New Jersey has been particularly hit hard by the recent U.S. free
trade agreements. In 1996, manufacturing employment in New Jer-
sey fell below 500,000 for the first time since 1930. Free trade
agreements with Canada, Mexico, and Europe have resulted in the
loss of hundreds of thousands of American jobs, as businesses have
relocated to exploit weak or nonexistent labor and environmental
protections. In the wake of these agreements, corporate profits
have grown while high-paying American jobs have been lost.

The wage gap for American workers has widened. According to
Business Week, in 1998, the average pay of an American CEO was
419 times that of an average factory worker. When is enough
enough? While corporate profits continue to grow, the working peo-
ple of New Jersey are struggling to pay their mortgages, send their
kids to college, and improve their overall economic standing. I
would say for the record that back in 1995 and 1996 while all this
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was going on, New Jersey was No. 1 in mortgage foreclosures, and
New Jersey was ranked No. 1 in our Nation in businesses that
were filing chapter 11. That is a direct correlation with the compa-
nies that I am going to talk about that are on that map of our
great state of New Jersey that have left New Jersey for good.

So while all this corporate world has been prospering, many have
suffered. I want to state for the record that I am not a protec-
tionist. I want to state for the record for those that do not know
me in my position with the state federation, I have developed a
fairly good reputation with the business community in our State.
I work very hard with the casino industry in achieving a better
regulatory climate for them to do business in our State. I have
most recently worked with our congressional delegation here, with
our shipping companies in our great port of Newark. I have worked
with Continental Airlines with their quest for some $2.6 billion ex-
pansion in New Jersey. In 1985, I proudly worked alongside with
the telecommunications executives in our state to make New Jersey
the first state in the Nation to become wired for fiberoptics so that
we could attract industry to our state and maintain the business
that we had.

So in my remarks, when I say some maybe-not-so-kind things
about corporate America, I just wanted to enter that for the record
that I am not a protectionist; I am not a person that goes around
thinking that the working people should have everything and the
business community should have nothing. I think I have dem-
onstrated in my 10 years in this position that I have not been that
way. The North American Free Trade Agreement has resulted in
the loss of 400,000 American jobs in its first 5 years. New Jersey
alone has lost more than 28,000 to increased trade deficits. New
Jersey’s 1993 to 1996 NAFTA deficit was $2 billion. During the
same period, wages in New Jersey dropped from $13.07 to $12.55
while inflation was on the rise. Again, this situation will only get
worse upon China’s acceptance into the WTO.

At this time I would like to ask the panel as well as the members
on the Committee to focus on the map. I don’t know if you can see
it, but this is a map that shows the spillage of blood of New
Jerseyan and American workers in our state that started since
1985. The statistics that I am going to share with you today are
not from Charlie Wowkanech or from the AFL-CIO. They are from
the New Jersey Department of Labor under the administration of
Governor Christine Todd Whitman.

In 1995 when our Department of Labor started to keep track of
what was going on, 109 companies left our state for good, affecting
some 11,752 workers. From that year on in each successive year,
the number of companies has climbed and the number of workers
out of work has gone up. In 1995 we totaled 388 companies from
109 and 34,700 workers lost their jobs that year. Because of this
map, as you can see, and the wear and tear on it—we have used
it extensively in our state on these issues—our present administra-
tion decided to disband this department and not release these num-
bers anymore. But through our own internal monitoring, we would
take an educated guess to indicate to you at this time in 1999 at
the dawn of the new millennium that we are upwards of 500,000,
and 3,500 companies.
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I want to direct your attention, Congressman Smith, Mr. Chair-
man, from New dJersey, because these names will ring a bell, and
for Mr. Rohrabacher, they might as well. I want to start at the
dawn of the century. A great individual by the name of Thomas
Edison founded an incredible device called the light bulb. Here at
the dawn of the new millennium, we cannot find a light bulb made
in America. It is very difficult.

Anheuser Busch, the king of beers, American eagle as its em-
blem, most recently decided to purchase $200 million and more,
$200 million worth of their bottles from Mexico because of NAFTA.
The immediate effect was two plants, one by the name of Ball Fos-
ter in Millville, New Jersey; and the other plant I don’t have right
now, but was in the state of Texas. In New Jersey, 2 weeks before
Christmas, the employer came and told the 300 plus workers,
“We're closing the plant down. That was it.”

Anheuser Busch decided to go with workers in Mexico who are
going to be paid $7.50 a day as opposed to $18 an hour with health
care benefits and pension. We cannot go on. We cannot go on like
this. The garment industry, one of the industries that we think will
most come under attack under China’s acceptance into the WTO in
New Jersey, presently our New Jersey Department of Labor indi-
cates that we have 27,000 employees within this industry. That is
also business owners, people who pay real estate taxes; most of
these workers, these garment workers, are single mothers who
work for decent employers, who provide health care and do those
kind of things. They cannot compete. They cannot compete with
China with the situations that you have heard described from this
body, with the egregious offenses that are taking place. It is going
to wipe this industry out.

This is going to have a cascading effect on unemployment, on
welfare, on the tax base. We now have towns in our State which
I am sorry to admit to you here in Washington D.C. where the
principal industry is hospitals and police stations and jails.

This has gone far enough.

One final note. As indicated in your opening remarks, the father
of two children, a 5-year-old and a 7-year-old son who I want the
same great things for as you-all do, and my father and mother for
me. Both boys are fans of the United States Navy and big ships.
So my wife and I thought it would be appropriate this summer, not
only to make the connection to their education and to the history
of our great country, nothing would be more fitting than to take
them to the United States Naval Academy where you see the fa-
ther of our Navy, John Paul Jones, who was entombed in the chap-
el. You see the flags and artifacts, cannons and swords from great
battles. When they take you on the 2-hour walking tour, they tell
you about the Academy and it develops the leaders of the future,
both intellectually and morally, and the history of our country and
the honor and the duty to serve.

At the end of the tour, they bring you to the gift shop, like most
tours, and you have tears in your eyes and you are looking at other
people in the tour and you just can’t believe how proud you are to
be an American and what has taken place in our country. Then you
see hats and shirts and beach bags and coffee mugs that are all
made in China, El Salvador and anyplace that you can imagine.
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But I stayed there for an hour and couldn’t find anything made in
the United States of America.

I say to this Committee, that has to stop. This can’t go on.

Also for the Committee, I would have brought a lot more, but I
have shirts and other garments that are produced in our own great
state of New Jersey, and I am embarrassed to show this to you.
You can go on a New Jersey Turnpike or the Garden State Park-
way, and again you can stop in a gift shop and you can purchase
a baseball cap just like this one here and the ones I have in front
of you, that the State of New Jersey buys, that when you flip over
the tag you see “Made in China,” no codes, no FTC regulations. We
have no idea where this stuff comes from in China, if they are from
indentured workers or prison workers. It sells, here’s the price tag,
for $14 dollars.

I can’t believe a New Jersey-based company or an industry that
has 27,000 workers cannot produce these hats. They can.

It is an issue of corporate greed. The situation has gotten out of
control, and I would ask this Committee to consider some of the
recommendations that I am going to put before you this afternoon,
as well as my own great President, John Sweeney, of the national
AFL-CIO, because I am troubled. I am troubled by getting calls
from workers in our State—a wife will call me and tell me her hus-
band has committed suicide because their industry is gone, they
have gone through retraining, and they can’t find a job. They real-
ize that when they are told this is a global marketplace we must
compete in, they don’t want to compete against kids. They don’t
want to compete for 17 cents an hour. They don’t want to compete
against the Mexico bottle workers for $7.50 a day.

So I offer these suggestions to you for your consideration. One,
the State of New Jersey and I think the Federal Government, as
Mr. Rohrabacher has said—I think the United States of America
and the Federal Government must lead the way. We are the na-
tions’ leader, the most industrialized nation in the world. As we see
in New Jersey with the purchase of these goods with taxpayers’
money, I say the Federal Government, right here in the Capitol
building in its souvenir shop or at our national parks or anything
else that the United States of America owns, there should be some
prevailing wage concept. As we have in the building and construc-
tion arena, where it creates not protection, it creates a level play-
ing field where people who are bidding on these types of garments
for the State of New Jersey or for the U.S. Government know that
they can’t buy these goods where they are manufactured with these
type of egregious conditions. I think that is something for your con-
sideration.

I also would ask that something to the effect of an international
advisory council. I watch on TV with great interest that the U.N.
is allowed to go in behind the scenes and look at the reduction of
arms. We are fighting the same war. It is not about missiles and
chemical warfare. It is an economic warfare. Somehow a commis-
sion must be formed with human rights leaders, with labor leaders,
with corporate America at our side as partners, that must look at
what is taking place; and if these countries do not want to live up
to a standard and level playing field, then they should not be al-
lowed to do business here. We should not open our marketplace.
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I know the political reality of that is difficult to achieve, but that
is by far the most simplest thing to stop this thing right now.

But I think another suggestion worthwhile looking into—and
again to my good friends on the other side of the aisle in the cor-
porate board rooms who have shown through their own efforts that
they cannot police themselves, that the situation is out of control,
that it is more important at 4:30 this afternoon what the closing
is on the New York Stock Exchange, as opposed to what is going
on inside their factories and plants, I think there has to be some
sort of a Federal industrial retention commission to look at these
violators, whether they be United States companies or not, that in-
tentionally move companies from United States soil and New Jer-
sey and move them to foreign shores to exploit workers. They leave
towns and communities in total devastation, and they leave the
taxpayers of that state to pick up charity care for health care be-
cause now people don’t have health care. The welfare rolls, unem-
ployment, I think that these companies have to be held account-
able. They can’t police themselves. We can’t let this go on.

So I offer those suggestions to you with the hopes that out of this
meeting and subsequent meetings I know you plan to have, Mr.
Chairman, that some sort of Federal guidelines or legislation incor-
porating all of the things that this panel is going to offer us today
would be something that we all could get behind to support and
stop China from achieving acceptance into the WTO, and most as-
suredly we oppose their Most Favored Nation clause, and we would
do anything to work with you or any of these constituency groups
around here to deny that happening within this administration.

So at this time I yield to my great friend, Mr. Wu, and would
be open for questions at any time.

[The prepared statement of Mr. Wowkanech appears in the ap-
pendix.]

Mr. SMITH. Mr. Wowkanech, thank you very much for your testi-
mony. You have raised a number of action items that we will very
seriously consider and try as best we can to act on in the coming
months. Looking at your chart—when you brought that into my of-
fice this morning, the thought that occurred to me was that if a
battlefield commander—who often, as we know, puts flags on a
map where the different troops might be—had those kinds of
losses, he would be fired. That may just be New Jersey, but that
speaks for every one of the 50 States throughout our country.
Hopefully, Americans will begin to see that while humanitarianism
in and of itself should be enough to make us sensitized to these
egregious abuses around the world, like in China, there is also a
direct impact and a very negative one on their livelihoods and on
their jobs and on their quality of life.

There is some self-interest that needs to be gotten out there so
that the American public takes ownership of the human rights
issue, because it does negatively affect them both medium- and
long-term; and that certainly makes the case, I think, very dra-
matically, and I thank you.

Mr. Wu.



17

STATEMENT OF HARRY WU, EXECUTIVE DIRECTOR, LAOGAI
RESEARCH FOUNDATION

Mr. Wu. Mr. Chairman, Congressman and ladies and gentlemen,
it is my honor to testify before your Subcommittee.

Today, we are standing at a historical crossroads. Down one path
lies a United States chasing after market access in China and talk-
ing about human rights, but only acting on trade deals. Down the
other path is the chance to have a principled foreign policy in rela-
tion to Communist China, one based on American values and na-
tional interest.

For the most part, the United States has been moving steadily
down the first road, kowtowing to the business interests and using
all of the U.S.’s negotiating abilities to push for business deals. The
WTO agreement is supposed to be a major milestone on this road.
It has long been fashionable to think, “What is good for Wall Street
is good for the United States,”. But we must also realize that this
deal gives a timely boost to the Chinese Communist leadership.
This blood transfusion to a dying Communist regime is both unwise
and unnecessary.

Faced with a stagnating economy and sagging exports, the Chi-
nese Communist Party desperately needs increased foreign invest-
ment and guaranteed access to foreign markets, with no threat of
bilateral sanctions. This deal gives just that to the Chinese dic-
tators, increasing their authority and claims to legitimacy.

The Chinese leadership has not proven to be a reliable partner
in its international dealings. Its human rights abuses violate the
United Nations treaties it has signed, and it continues to violate
trade agreements by dumping and by exporting forced labor prod-
ucts. Mr. Chairman, I promise you that in the next spring I will
come back here to tell the American people what is the truth of the
forced labor products imported into the United States.

The current crackdown on the Falun Gong is a sad but perfect
example of how the Chinese Government treats its common citi-
zens. The Beijing government actually supported Falun Gong when
it first started to flourish in China. The Communist Party realized
that China is facing an ideological crisis: the people do not have
faith in the party as they once did. Falun Gong seemed like a
harmless way to fill this ideological vacuum. Let them meditate. It
is much better than meeting to discuss politics or Christianity or
unemployment. Then slowly, the Falun Gang yellow book became
more popular than Mao’s the red book. It seems that millions of
Chinese today have found a new bible; the yellow replaced the red.

But Falun Gong quickly became a nationwide and organized
movement, and that, the Beijing government could not tolerate.
The Chinese Communist Party does not allow any organization ex-
cept itself to have nationwide structures, regardless of the organi-
zation’s purpose. For example, if you want to collect matchbooks in
New Jersey, you can organize an institution. If someone has the
same purpose, same interest, you can have an institution in Cali-
fornia, but you cannot have a nationwide institution to just collect
match books. It is not allowed by law.

So, in retaliation, the Beijing government declared Falun Gong
a cult and is arresting members by the thousands on charges of
spreading superstition or subverting the government. Now, if you
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look into the yellow book, it does not discuss subverting the govern-
ment, and it does not advocate any violence. It does not say that
the end of the Earth is coming. Rather, it is talking about an indi-
vidual’s spiritual health and demonstrates how to do proper breath-
ing exercises.

Like any totalitarian regime, the Chinese Government is para-
noid. It considers these people a threat and will treat them as it
does any threat, by cracking down quickly and completely. Lawyers
in China today have been instructed not to represent these people,
showing that the Chinese Government will easily break its own
laws.

But remember, there are many American academics today talk-
ing about legislative reform in China. It seems to them this is a
kind of good progress.

The members of Falun Gong were detained, tortured and sent to
the labor camps, and it is reported that over 35,000 people have
been detained since the crackdown began in July. Today, a new
crackdown is starting on another group that practice traditional
breathing, Zhong Gong. So far 100 members have been detained.
These arrests continue even as China receives the Secretary Gen-
eral of the United Nations. This is another shame of this United
Nations organization.

The Chinese Government just released a new law, declaring that
any gathering, baseball games or basketball games or any concert,
if there are over 200 people, must be approved by public security.
The law was issued November 24, 1999. The Chinese Communist
Party is fundamentally threatened by any popular group, students
who want an end to corruption, workers who want their pensions
or independent unions or even middle-aged women practicing medi-
tation exercises in the park.

The Chinese Communist Party will grow richer and stronger
from—if approved for WTO membership. Part of its new wealth
will go to upgrading its instruments of authority: the police, the
military and the labor camps. Foreign investment will help them
crack down on the Falun Gong more efficiently, and it will help
them harvest organs from the death row prisoners with better tech-
nology.

There is also the question of national security. Congress should,
when it considers permanent NTR status for China, put this agree-
ment under a national security microscope. The relationship be-
tween a lack of democracy, economic growth and Chinese military
expansion is a serious one and must be closely examined.

From a human rights standpoint, granting China permanent
NTR will give them the green light, a green light to continue the
abuse their citizens. That action will tell the dictators in China
that the United States will ignore the horrible way the Chinese
people are treated as long as markets are open to trade and foreign
investment.

Perhaps 1 day the U.S. Government will try to promote human
rights in China with the same zeal that it runs after market ac-
cess. I hope so. Maybe 1 day a President of the United States will
use his or her private line, red line, with the Chinese Communist
leader to promote human rights, to show that the United States is
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serious about freedom and democracy. Today, that responsibility
rests with the Congress.

Thank you.

Mr. SMITH. Mr. Wu, thank you very much for your very incisive
testimony, and for making the considerable effort to get here, hav-
ing been in Korea just recently and having changed your plans to
C(f)'mhe and appear before the Committee. We are very appreciative
of that.

[The prepared statement of Mr. Wu appears in the appendix.]

Mr. SMITH. Before I go to Ms. Markey, I would like to just recog-
nize that Eni Faleomavaega is here, and if you have any opening
comments, I say to my friend

Mr. FALEOMAVAEGA. Mr. Chairman, I don’t have an opening
statement, but I do want to thank you for your leadership. It has
always been the case in our workings of the Committee, of the Sub-
committee, and it is quite unusual, given the fact that the members
are not here. But I am really, really happy that you were able to
call this Committee and have our friends from the NGO’s.

Unfortunately, none of the administration people could make it
to the hearing, but hopefully maybe next month we definitely will
call them up to consider more examination of what happened at the
WTO meeting in Seattle. We definitely will be following up on this,
and I do look forward in hearing from them.

My apologies for those witnesses who have already testified, but
I am going through their statements and really appreciate their
input in the process.

Mr. SMmITH. I want to thank my friend and just point out that
events don’t wait on the congressional schedule, and one of the nice
things about this Subcommittee is that we meet all 12 months, and
when events so dictate. Certainly the imperative that we now face
with regard to the massive effort that has been announced again,
as recently as yesterday, by the administration and business lead-
ers for permanent MFN requires this meeting.

Ms. Wallach, I think, pointed out some very, very important
myths that need to be gotten out there with regard to whether or
not permanence in MFN is actually required, and that is something
we will get into during the Q and A.

Mr. FALEOMAVAEGA. If the Chairman would yield further, in the
10 years that I have served as a member of the International Rela-
tions Committee, again I want to commend you, Mr. Chairman, for
your leadership and especially on the issue of human rights, not
only in substance and depths of what we have tried to do over the
years with China, but as well as other countries of the world. I
think now we are beginning to see at this most critical moment
how not just the more prosperous countries but every country of
the world, there has got to be a sense of greater equity and fairness
in the process when we talk about economics and trade; and I am
very, very concerned, if this is the way that we are to proceed.

But more than anything, Mr. Chairman—again, I want to thank
you sincerely for your leadership on the issue of human rights; I
think there is no other Chairman in my experience in serving on
this Committee who has provided that kind of leadership. It has
not only sensitized our national leadership, but certainly leaders of
other countries to know that we are dead serious about this, even
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though in the past years we have somewhat waffled. Sometimes we
think about human rights, sometimes we don’t.

But with your leadership, Mr. Chairman, I want to commend
you, and I certainly will continue to give you all the support I can
as a member of this Subcommittee, because it touches on every as-
pect. When we talk about social economic issues, we cannot neglect
human rights, and I think this is something we ought to pursue.
I look forward to continue working with you along those lines.

Mr. SMITH. Thank you very much for those comments.

Ms. Markey.

STATEMENT OF MARY BETH MARKEY, DIRECTOR OF GOVERN-
MENT RELATIONS, INTERNATIONAL CAMPAIGN FOR TIBET

Ms. MARKEY. Thank you, Mr. Chairman, for the opportunity to
testify before the Subcommittee this afternoon. It is always a pleas-
ure to hear your edifying remarks on human rights, and if my
memory serves me, Congressman Faleomavaega, you are one of the
small number of Members of Congress who have made that dif-
ficult journey up to Dharmsala, India. I think it may have even
been during the monsoon that you went up there. That is the seat
of the Tibetan Government in exile, and I am sure that was an ex-
citing experience for you. I hope my remarks on Tibet will be inter-
esting in that light.

Like many of our fellow activists in the labor, environmental and
human rights communities, the International Campaign for Tibet
believes that the World Trade Organization has both the potential
internationally to liberalize economies, a good thing; and to pro-
mote an ethic based on the accumulation of transnational corporate
wealth which ignores democratic principles, hard-won economic
safeguards and basic human rights, which is very bad, and the
basis of our opposition to an unregulated WTO and to China’s ac-
cession at this time.

The International Campaign for Tibet calls on the U.S. Congress
to see the coming debate on China’s WTO membership and perma-
nent NTR status as an opportunity to consider carefully the WTO’s
potential and proclivity to address human rights abuses and then
to use this opportunity of maximum leverage to extract meaningful
human rights concessions from China.

The Congress need not be a rubber stamp for this administra-
tion’s investor-based trade priorities, especially with regard to the
China market. Our Nation has many serious concerns with China,
human rights and the situation in Tibet being just two that are
systematically dismissed by Beijing. The U.S.-China human rights
dialogue is shut down, as Chairman Smith has pointed out, al-
though other countries continue to meet bilaterally to discuss
human rights. The Washington Post reported yesterday, as Chair-
man Smith pointed out, that Beijing will not even accept our
human rights demarches and, as a new protocol, insist that they
must be delivered to the embassy here in Washington.

Appeals to Chinese leaders from heads of state the world over to
begin dialogue with His Holiness the Dalai Lama are routinely an-
swered with Chinese histrionics.

In Tibet the use of prison labor in economic development is open-
ly stated policy. Prisoners forced to work in prison greenhouses fall
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ill from pesticide exposure. Torture is routine. Patriotic reeducation
continues in monasteries.

Popular resistance against hard-line policies on religion and
against the Dalai Lama continues. In Lhasa in October, Tashi
Tsering who attempted to raise the banned Tibetan flag during the
national minority games, was severely beaten and died of his inju-
ries in detention.

Tibetan homes are routinely searched for evidence of “splittist ac-
tivities.” officials demand loyalty to the unity of the motherland
and caution against the infiltration and sabotage of foreign hostile
forces.

Ngawang Sandrol, a nun first arrested when she was just 13
years old, is serving her 10th year in prison and has just received
a third term extension, which means she will serve a total of 21
years in prison for singing songs of her love for Tibet and His Holi-
ness the Dalai Lama. According to the Tibetan Information Net-
work in London, a female prisoner in Lhasa’s notorious Drapchi
prison, based on current information for records with adequate
data, has a 1 in 20 chance of not surviving the consequences of im-
prisonment.

China is silent to requests from U.N. Officials and agencies and
from numerous government, religious and humanitarian delega-
tions to meet with the young Panchen Lama. This little boy, held
captive since he was 6 years old, goes missing—an alarming report
on a Chinese Internet site suggested that he died in Gansu prov-
ince and was cremated in secrecy. For 4% years, since May 1995,
the United States has raised his case with Beijing. Assistant Sec-
retary for Human Rights Harold Koh has requested to see him as
part of the resumption of the bilateral human rights dialogue.

Here, Mr. Chairman, I beg your patience to address a terrible
flaw in the U.S. position on the Panchen Lama that is germane to
this discussion today. While the issue of religious freedom has been
elevated to a priority among rights in our State Department, an
ambassador at large and a commission on religious liberty named,
our government has taken an equivocating position with regard to
the authority of the Dalai Lama to recognize the reincarnate Pan-
chen Lama. The Panchen Lama is referred to by our foreign policy
establishment as the, quote, “Panchen Lama recognized by the
Dalai Lama.” since the Chinese Communist Party leadership chose
another boy to replace the kidnapped child, our government refers
to him as the, quote, “Panchen Lama appointed by the Chinese.”

Of course, the Chinese Communist Party has no right of primacy
on any religious issue. Nonetheless, the administration is providing
Beijing cover with its ambiguous approach. This is wrong. Would
we hesitate to recognize the choice of a Pope by the College of Car-
dinals in Rome? Is a mullah not a mullah because we quibble with
his politics? How can we, the United States, advocate on behalf of
religious freedom and accept that the Communist Party, the antith-
esis of a religious body, has a legitimate role in naming the elev-
enth Panchen Lama of Tibet?

It is precisely this kind of conflicting signal that doomed to fail-
ure the 1993 executive order on MFN, and we should guard against
mixed signals with respect to permanent NTR.
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Whether we fight the NTR battle annually or permanent NTR is
phased in as China moves into compliance with WTO rules, the
Clinton administration and the Congress must accept the challenge
of devising a tandem human rights/permanent NTR strategy and
commit together to its implementation.

U.S. business, which has failed utterly to use its privileged ac-
cess to China and Chinese leadership to promote human rights
principles, will likely not ally itself to this strategy. However, it is
past time for them to play a responsible role in exporting the com-
modity of democratic values.

Mr. Chairman, the International Campaign for Tibet, with the
support of several environmental groups, has for the past months
been engaged in a battle with the World Bank over a plan to move
some 58,000 mostly Chinese settlers onto the Tibetan plateau. The
World Bank project, if implemented, threatens to do serious dam-
age to Tibet’s fragile high altitude ecosystem and will further dilute
the Tibetan population and culture. The Bank has argued from the
beginning that the politics of this project are not the Bank’s re-
sponsibility; in other words, the transfer of large numbers of Chi-
nese farmers onto traditional Tibetan lands, hastening the
sinocization of Tibet, need not be considered by Bank project plan-
ners in Beijing or Bank headquarters here in Washington. Fortu-
nately for the Tibetans in the project area, there is a mechanism
for redress at the Bank, the Inspection Panel, and the Inter-
national Campaign for Tibet has submitted a claim against the
project on their behalf.

Destructive environmental decisions from the WTO have simi-
larly been interpreted as outside the scope of the WTQO’s responsi-
bility. A platform for labor rights is being resisted as well, and un-
like the World Bank, there exists no mechanism for transparency
and redress. It is therefore not difficult to imagine development or
natural resource exploitation in Tibet made possible by the politics
of sinocization and giant transnational corporations that Tibetans
would oppose, but are powerless to stop.

Though China’s membership in the WTO might eventually pres-
sure the leadership to open its doors to outside monitoring, there
is currently no WTO mechanism to perform oversight and certainly
little evidence to support the hopeful position that China would ac-
commodate it. Opening Tibet to unregulated foreign investment
more likely would promote more Chinese migration into Tibetan
areas and challenge efforts for appropriate development designed to
benefit the Tibetan people.

Mr. Chairman, Tom Hayden, a former protester of some renown,
suggested that the new generation of activists that protested in Se-
attle represent the breakthrough of their generation into a public
effort to challenge the systems. The International Campaign for
Tibet has seen how our own movement has been propelled by
young people. Their priorities, by nature, are hopeful and forward
looking. It is very much a new world order they seek. While they
may have only shut down the WTO meeting for a short while, I am
confident that they will be back and ready to play an active role
in the debate early next year on permanent NTR for China. I
would caution big business not to declare victory as yet.
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Finally, Mr. Chairman, I hope the Congress will look into how
the Seattle protesters were treated by the police during the dem-
onstrations and in custody. As an American who speaks out against
the atrocities perpetrated by Chinese police and security officials
against peaceful Tibetan demonstrators, I was appalled by what I
saw on television and heard from some of the protesters them-
selves. Again, I take note of John Pomphret’s piece in yesterday’s
Washington Post. In response to U.S. warnings that a resolution
critical of China might be introduced at the U.N. Human Rights
Commission in Geneva, Pomphret quoted a Chinese official as say-
ing, quote, “After what happened in Seattle, how could you do this
with a straight face?” end quote. Thankfully, those protesters in Se-
attle have recourse through the legal system and public opinion.
That would be my answer to the Chinese official, but it was still
a shameful display of intolerance and abuse of power.

Thank you again for this opportunity, Mr. Chairman.

Mr. SMITH. Than you very much, Ms. Markey, for your excellent
testimony.

4 [The prepared statement of Ms. Markey appears in the appen-
ix.]

Mr. SMITH. Let me make just a couple of points and then go to
a couple of questions. We had invited some other witnesses to be
here, including some from the administration. Ms. Barshefsky had
been asked and admittedly was on relatively short notice, and she
was obviously very busy with the events leading up to and then
certainly in Seattle. We will renew that request and hopefully hear
from the administration, from Mr. Roth and from Secretary Harold
Koh as well.

They were all invited to be here, and they chose not to be, but
again giving the benefit of the doubt, perhaps it had something to
do with fatigue having been part of that whole process in Se-
attle,and we will renew that invitation to them.

We also invited Wei Jingsheng, who is out of the country, but he
did send a letter. I will read a portion of it because I think it is
very, very powerful. As we all know, he was a leader of the democ-
racy movement, and like Harry Wu, spent a significant portion of
his life behind bars because of his belief in human rights and
human freedom.

“Dear Congress: Make no mistake about it, the current mistake
in China is very grave,” he writes. “as witnessed by the recent
Falun Gong crackdown, the ongoing suppression of religious free-
doms, the oppression of independent labor unions and the contin-
ued imprisonment of democratic activists like myself, whose only
crime was to openly express their opinions, the Chinese Communist
regime continues to trample on the human rights of the Chinese
people.

“Following America’s profuse and repeated apologies for the
bombing of the Chinese embassy in Belgrade last May, the Com-
munist Party leadership has only increased its attitude of defiance.
Chinese language newspapers have published sources stating that
in a recent meeting with Chinese military officials, President Jiang
Zemin ordered an increase in the speed of military development
and scoffed that a so-called close strategic partnership with the
United States was impossible.
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“He said this at a time when the United States should choose to
award the Communist regime with a sweetheart deal to join the
WTO is utterly inconceivable. WTO membership, obviously a goal
coveted by the Chinese regime, is a bargaining chip that should not
be given away without receiving significant concessions on human
rights, financial sector reform, workers’ rights and freedom of
speech.

“It appears this administration is more worried about getting its
name in the history books than about promoting the principles of
democracy.

“With the entry of China into the WTO now appearing inevitable,
the U.S. must find a way to continue the annual debate on China’s
NTR status. If NTR were made permanent, the U.S. Would forfeit
its final effective weapon for applying pressure on the Communist
government, who would then be free to violate the human rights
of the people unhindered by the threat of U.S. sanctions.

“As one who has spent more than 17 years in Chinese prisons,
I can tell you that international pressure has a direct impact on
human rights in China. When in jail, I could always judge the cur-
rent state of affairs because there was a clear and inverse relation-
ship between my treatment and the state of American-Chinese re-
lations. The more tense things became, the better I was treated in
prison. The friendlier things became, the worse I was treated.

“As the leaders of the democratic world, it is your duty,” he
writes, “and in your best interest to promote democratic principles
around the world. You must not forsake the friends of democracy
in China by giving away WTO membership and permanent NTR
status to dictators who continue to violate their citizens’ human
rights. Wai Jingsheng, December 8, 1999.”

I would like to begin by asking Ms. Wallach, in looking at your
statement—and it is probably one of the most provocative things
that will come out of this hearing, and that is the shattering of the
myth based on your legal analysis that permanent MFN is not re-
quired for the U.S. to benefit from China’s WTO accession. You
spoke of the issue of duration as opposed to the annual versus per-
manent. I have read three separate analyses by two different au-
thors from the Library of Congress who suggest that permanent
MFN is required. The President’s assumption, and I assume his
legal assumption, or that of his legal counsel, is that permanent
MFN is required, although no one has said absolutely at the White
House. So maybe they are just saying this is the chance to slam-
dunk it under the guise of the WTO agreement.

Could you perhaps elaborate on that issue, if you would, and any
of the other panelists who might want to speak to it? Are there any
other countries who are members of the WTO that do not have per-
manent MFN that would be an example underscoring your point?

Ms. WALLACH. What the GATT agreement requires in Article I:1
is, with respect to customs duties and charges of any kind imposed
on, or in connection with, importation, exportation, blah, blah,
blah, any advantage, favor, privilege or immunity granted by any
contracting party to any product originating in or destined for any
other country shall be accorded immediately and unconditionally to
the like product. That is the only language, “immediately and un-
conditionally,” as to the grant of Most Favored Nation status. As
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a factual matter, the record in history, there are two points. First,
in fact there has been no jurisprudence when there have been an-
nual grants saying that that is not allowed; and second, there have
been annual grants of MFN to GATT members.

The untested case is, what about an unconditional annual grant.
The U.S., for instance, has granted annual MFN to all of the pre-
vious Soviet satellite states as they have come into GATT. Romania
still has it, et cetera, and the former Yugoslavia came in that way.
Currently, Czechoslovakia still has it, but it was done under a
waiver provision because it was done as a waiver of Jackson-Vanik.

If the U.S. Congress either amended the Jackson-Vanik amend-
ment to take out the clause that requires a conditionality based on
freedom of immigration or, alternatively, Congress, as a free-
standing piece of legislation, simply granted a year of Most Fa-
vored Nation status to China with a renewal process that would
not allow for it to expire in between—i.e., like we do now where
there is notice there is a month overlap and absence to vote it just
goes on for another year—there is nothing in the GATT rules, the
WTO rules, nor literally the precedents and history of the institu-
tion that would forbid that. I have seen those memos, and those
are basically memos that are putting arguments with no legal, fac-
tual, WTO law basis to what is clearly a political push for a par-
ticular outcome, but there is no legal or factual basis to that, and
in fact, there is precedent to the contrary.

Mr. SmiTH. I appreciate that insight. Would any other panel
members want to touch on that? I mean, that is something we need
to look at very, very seriously.

As a practical matter, while Jackson-Vanik is very narrowly writ-
ten with regard to freedom of immigration, going back to the years
of Romania especially—because I was one of those who led the ef-
fort to try to suspend MFN to Romania because of Ceausescu’s hor-
rific record on human rights, torture and religious persecution, as
a matter of practice—we were able to expand the consideration
even though technically it only applied to immigration.

So your point to that, if that were out, it wouldn’t necessarily
mean that we don’t look at the whole spectrum of human rights
with a microscope, and I think it is room for some very serious
thought as to how we might proceed.

It is also important, I think, to shatter that myth, because I
didn’t find citations to back up the Library of Congress Permanet
MFN analysis I kept looking for footnotes that would go into fur-
ther detail and they weren’t there. Hopefully, the news media will
take note of this because the administration is making it as if it
is a given, an absolute given, that permanent MFN is the pre-
requisite to WTO affording the benefits between the U.S. and the
PRC; and I think you have held up a stop sign and said, wait a
minute, the law doesn’t say it. That is very, very helpful.

Ms. WALLACH. If I may just add.

Mr. SMITH. Yes, please.

Ms. WALLACH. The political fact of this legal reality is that the
U.S. Congress could take a step that would make sure that what-
ever benefits might accrue commercially under WTO accession by
China would be fully obtained by U.S. interests, while at the same
time maintaining the leverage that they currently have unlimited,
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though not added to, which you and others have suggested would
be necessary; but you would preserve the status quo by being able
not literally to condition continued MFN on a particular thing, but
rather the knowledge that every year the Congress, the press, the
U.S. public will have a look, and there is that possibility, but
meanwhile, all the commercial benefits would be allowed.

Mr. SMITH. Let me ask you about point No. 5, in your testimony.
You know Harry Wu and everyone here have spoken out against
prison labor very effectively. Harry actually suffered, as we all
know, in the laogai. You point out that a technical, legal consider-
ation about China and WTO is the new powers and rights China
would obtain as a WTO member, as against the U.S.

Most simply, WTO rules forbid countries from banning goods
made with child or forced labor and also forbid countries to treat
other WTO members differently according to their human rights,
weapons proliferation and other noncommercial behavior. If this all
happens the way the administration would like, it is your view that
if we wanted to ban the importation of child-made goods or if the
Smoot-Hawley provisions on prison-made goods were being effec-
tively implemented, that that would all become moot?

Ms. WALLACH. In fact, the way to look at the WTO, as compared
to the GATT with the WTO, is it sets constraints on government
action in a wide array of areas, and in the areas laid out in my
testimony, particularly the ability of policymakers to differentiate
goods not on the basis of where they are from, no, you must not
discriminate, but on how they were made has also been taken away
under Article ITI and now 12 years of jurisprudence.

It is the same jurisprudence that, for instance, the U.S. lost our
Marine Mammal Protection Act. Tuna is tuna. It doesn’t matter if
it is caught in a way that kills dolphins or in a way that is dolphin
safe; and to be very explicit about the child labor point, in fact, in
1993, when the Uruguay Round was being debated, U.S. Senator
Metzenbaum and I believe, at that point, U.S. Senator Harkin had
the Congressional Research Service review a piece of legislation
they were about to introduce after the State Department had in-
formed me that their child labor ban, implementing the existing
rules of the ILO for the U.S. market, was a violation of GATT; and
there is a CRS memo of 1993 making very explicit that in fact such
government actions are forbidden.

To add to it—it is a complicated matter—there is under an ex-
ception generally of GATT relating to national security some spe-
cifically enumerated things on which you can take actions that
would otherwise violate the World Trade rules; and because child
labor, forced labor, slave labor is not specifically enumerated, while
many other things are, the interpretation in the trade bar, as well
as by the CRS, is that those things are specifically permitted.

Mr. SMITH. So a perverse outcome of this could be that the Chi-
nese Government or other governments that routinely use sweat-
shops, underpay their people, don’t have any kind of working condi-
tions that would even come close to comporting with international,
ILO-type standards, they would be in the offensive/protagonist po-
sition of bringing action against the United States or any other
power or country that sought to protect basic human rights, which
makes this issue even more ominous than some of us have realized.
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I mean, that final point that you make, I have been introducing
child labor bills with sanctions for years, only to have the adminis-
tration say they just, as a matter of policy, disagree with sanctions.
But now you are saying that we would be liable to activity under
the auspices of the WTO. That is frightening.

Ms. WALLACH. I will submit for the record the CRS memo. I have
also done a more detailed legal analysis of it, but by way of exten-
sion, for instance, the ILO treaty, I have to mention this because
this wins the hypocrisy of Seattle award. The ILO treaty that was
signed with great trumpets and banners on the abuse of forms of
child labor at the Seattle ministerial, the implementation of it is
a violation of the WTO; and in fact, the Government of Pakistan
has an informal demarche; not an actual filing at WTO, but a
state-to-state cable of some legal significance has noted that if the
U.S. were to ban importation of child labor products, it would take
action.

The way that this works, as some of my colleagues have men-
tioned, is, the WTO is simply an enforcement body for what are
now 800 pages of regulations. The GATT is now just one of 18 of
the agreements that is enforced, and the WTO’s enforcement sys-
tem operates such that any government who is a member—which
if China were to be admitted, would now include China—may chal-
lenge the law of any other member government as going beyond
the permitted constraints of the WTO rules; and that decision is
then made before a tribunal of three trade lawyers.

There are no basic due process rules. There is no conflict of inter-
est rules for the judges. There is no outside appeal. Unlike any
other international institution where typically decisions are made
by consensus to move forward, so you sacrifice sovereignty but you
are not bound unless you agree, under WTO, these tribunals’ deci-
sions and automatic trade sanctions for countries who refuse to re-
move the laws these tribunals say are WTO violations, occur ab-
sent unanimous consensus to stop, which means 135 countries—
136 if China were to come in—including the country that is just
one sacking some U.S. child labor ban, has to agree to stop, or
automatically, the WTO procedure puts in trade sanctions against
the country that tries to keep a ban on child labor.

So from a public citizen’s perspective, we say that China should
not be allowed into the WTO, and in fact as one of the organiza-
tions that helped organize for the past year toward Seattle, we
have organized nongovernmental organizations around the world
because the WTO actively undermines the status quo ante as com-
pared to empowering improvements.

Mr. SmiTH. This is going to bear, I think, much more scrutiny
rather than the very quick knee jerk—let us go out and ratify all
of this—that we are getting from the administration. I mean, to
this date, I have yet to see the fine print. I have only read sum-
maries that CRS was able to garner from the administration about
what the agreement actually is—perhaps you have seen it, but I
have been unable to get it—and yet we are being told that the mo-
bilization to try to politically get this fully moved forward by Con-
gress in terms of permanent MFN is being mounted without a scin-
tilla of information about what the consequences will be for child
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labor, prison labor, workers rights, human rights and all of the
rest.

This is really a cauldron that has to be very, very carefully in-
spected, and I think your testimony and all of your testimonies
have been very, very helpful in that regard.

Let me just ask with regard to independent trade unions—and
again, any of our witnesses who might want to respond, and Mr.
Wowkanech, you might want to respond as well—there have been
petitions to establish new and free trade unions. Beijing has not
approved any. What are the prospects for the establishment of
independent unions, and will there be any impact of WT'O member-
ship will that help, hinder, or be neutral? Does it actually em-
bolden the hard-liners that now they have even less to worry about
in terms of international repercussions, or are trade unions more
or less likely?

Mr. Wowkanech.

Mr. WOWKANECH. I think that the establishment and the right
for people to form unions is one of many issues that the labor com-
munity is looking at. We are kind of partners here with the rest
of the environmentalists, the human rights people and everyone
else. It is not just a take-one-component and forget about every-
thing else—prison labor, child labor. I think that what we favor is
that a minimum code of international ethics be put together encom-
passing all these issues, and the right to form or be a member of
the union is just one of many of the staples that must be in the
package.

Mr. SmiTH. Ms. Wallach.

Ms. WALLACH. As a legal matter, under the 18 agreements in
force by the WTO, there is no floor of conduct regarding human
rights or labor rights; there are only ceilings. So there is no treat-
ment of workers that is too squalid to require a trade sanction. But
if a government tries to go above what is permitted and in the in-
stance, of banning child labor and keeping the product out of mar-
ket access, it is totally, you can’t do any of that.

Right now in the WTO, the Government of Canada is at WTO
challenging the Government of France, which has now imple-
mented a worker safety ban on asbestos; and under WTO rules in
GATTese, the Technical Barriers in Trade agreements, under the
TBT agreement. In fact, a country’s international right to deal with
asbestos does not include a ban, but only includes regulation in la-
beling. So Canada is using the WTO rules. So say that this funda-
mental worker safety right in France is a violation, and if in fact
the tribunal just goes straight on what the rules are, the French
law, which many countries have will be struck down. If they take
a political approach to let off steam, maybe they will let it slide,
but in almost any area of worker safety, of organizing, et cetera,
there is a ceiling of activity.

As a practical matter, if you wanted, instead of having a ceiling,
to have a floor, it is really quite simple what you would do. You
would set up as a condition of market access for goods in inter-
national trade a system of conduct. So, in the same sense that for
intellectual property you cannot bring something into this market
unless it has a certificate of compliance with the trade-related in-
tellectual property agreement, you would have to have a certificate
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of compliance of, for instance, the basic ILO agreements, the multi-
lateral agreements on environmental agreements, et cetera. It
would just be a Customs matter to set the floor, and it would be
a condition of market access.

Mr. SMITH. Let me ask Mr. Wu. The MOU which we have all
roundly criticized and have hoped would be beefed up and made
real for years, it began as we all know under the Bush administra-
tion as however well intended, certainly a Swiss cheese-type of doc-
ument that allows the Chinese government to do the investiga-
tions, to tell us when and if we can actually investigate a laogai
for prison-made goods that are exported, and unfortunately the
subterfuge continues under the Clinton administration. As I point-
ed out in my opening comments, we have had no compliance really.

I myself was actually in Beijing Prison Number One with Frank
Wolf. We raised the issue of what we actually got from that, as
jelly shoes and some socks that were being exported and made by
Tiananmen Square activists who were in that prison. Yes, they
took action, but we very seldom have access to these sites, and the
information is so hard to get. Your Laogai Research Foundation
has done so much to try to document this. What do you see as the
progress that is being made to rewrite that MOU so that it is
stronger and has real teeth, and how is that effort threatened by
this WTO fight that we’re undergoing right now?

Mr. Wu. Mr. Chairman, there are two memorandum of under-
standings between the United States and Communist China. Actu-
ally, there are no real teeth over there. In particularly the last cou-
ple or 2 years, no activities have happened. The American Govern-
ment from my view does not want to see anything to disturb the
relationship between the United States and China. They just want
to ignore that. In my statement, I very clearly said that we will
come back over here to tell the truth. We can give you so many ex-
amples. So many products I could show you, like baseball caps, all
kinds of things that continually come to the United States. Today,
the American administration did not take any serious action to try
to enforce or implement the law. I think according to WTO prin-
ciple forced labor should be a major issue. I would say while the
memorandum of understanding—we use the word MOU—we say
this is meaning of useless. Thank you.

Mr. SMITH. Let me ask Mr. Rickard: Amnesty is forever trying
to accurately and tenaciously report on abuses, and you always
have some positive thing that you hope will happen if the brass
ring is seized; and you did it again in this testimony when you stat-
ed, without question, that the period between now and the congres-
sional debate on the China deal represents an opportunity for the
Clinton administration to demonstrate that the tree of engagement
can bear fruit.

You named three specific things that you hope might happen—
I am sure there are many others you hope might happen as well:
Review the convictions of every person serving a prison sentence
for counterrevolutionary offenses, dismantle the reeducation-
through-labor system, and ratify and implement international
human rights treaties. Could you expound on that optimism? Do
you have a realistic hope? Do you think the administration will say
now we are serious?
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Yesterday, it was pointed out in one report that we have threat-
ened to get tougher in our report on human rights. That would
probably be in the country reports on human rights practices. We
may bring a resolution at Geneva. But you wonder whether or not
rhetoric now has any currency with the Chinese. You mention
three very specific things. Do you think the administration will try?

Mr. RICKARD. I am sure the administration will try. In response
to the question of whether or not there is reason for optimism, in
candor very little. Quite the contrary, for at least two reasons.
One—I defer to other members of the panel who are real experts
on China—but it certainly seems to me that there has been a pat-
tern of the Chinese government actually going out of its way to
make very public points that cannot be ignored, that we want to
make it clear we are not doing anything on human rights to move
forward. We want to do this so obviously, so publicly that you can’t
really fudge the issue.

I think during the period in which the President’s executive
order linking human rights to most-favored-nation status was in ef-
fect, it really did seem like the Chinese government was saying, we
really want you not to be able to say with a straight face that any
progress at all has taken place. I must say, the one thing about
that whole debacle that you have to give a certain amount of credit
to the administration for was that in fact they did not try and
fudge that and they said, no, there really has not been any
progress; and if we were going to implement the executive order,
we would have to revoke MFN, and so instead we are just going
to back down. They were up front about it.

But I think when the Chinese government arrests dissidents just
before or even during high-level state visits; when they tell the
President of the United States whether or not he can or cannot
bring with him as part of his official delegation senior State De-
partment officials, the President’s representatives like the director
of the policy planning department who is also his designated spe-
cial representative on Tibet; when the Chinese government says in
a very public way what reporters can and cannot accompany the
President on his trip; when Chinese police arrest and severely beat
someone for speaking with an American human rights official right
at the moment that this issue is being considered, it is either an
unbelievable series of coincidences or there is a concerted effort to
say both externally and perhaps more importantly internally, Don’t
think we’re loosening up or we're giving anything away about this.

The second reason why I do not think there is a lot of reason for
optimism, one hopes and it is a moment when there ought to be
some leverage, but the other reason is that as I mentioned in my
testimony there is some reason to think that the Chinese govern-
ment knows very well that in order to live up to its end of the com-
mercial bargain here, there is going to be tremendous social disrup-
tion within China. They are going to have to cut tariffs; they are
going to have to face at least some more competition from external
competitors.

It is precisely the moment that the Chinese government is going
to be less willing than ever to tolerate independent entities, the
independent trade movement. So the perverse effect is that in the
short to medium range, there is every reason to think that there
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is a powerful incentive for the Chinese authorities to clamp down
as tight or tighter than ever because they are anticipating a period
of social disruption and unemployment.

We have seen in many other circumstances with international fi-
nancial institutions, the International Monetary Fund, the fact is—
I don’t think really anybody disputes this—that some of the things
that the IMF requires of governments are painful medicine and
they cause social disruption. When you have to cut back subsidies
on bread and fuel and cooking fuel, things like that, people are
going to be very unhappy about that. In many countries around the
world, dictatorial governments and military dictatorships are in a
much better position to do the things that the international finan-
cial community and business community is asking of them, and it
can be very destabilizing for democratic governments in some of
these situations.

Just to make a last point and then stop. I think Mary Beth’s
point about the World Bank having a procedure where some of
these issues can be raised is very profound, because it took a dec-
ade, and the World Bank fought the idea that environmental con-
siderations had any relevance whatsoever to their mandate. “this
is totally outside of our mandate. You want us to use our financial
power to achieve other objectives.” and what do they say now? They
say, “Environmental considerations is a part of good banking. If we
don’t take these things into account, we’re going to make bad loans
that don’t promote sustainable development and that don’t actually
add overall to the productivity.” .

This is, in fact, a very important consideration, and they are be-
ginning to have that rubric about governance issues. What is the
point of loaning a government $2 billion if at the same time that
they are supposed to be putting it into hydro projects or whatever,
they are out purchasing $2 billion worth of additional arms with
which to repress their own people? That is not good banking. You
wouldn’t make that kind of lending on commercial terms.

So the question is, why is it that in the World Trade Organiza-
tion this idea that anything other than these commercial terms are
absolutely anathema? I just have to say, particularly in light of
Lori’s testimony, that the more I hear about the World Trade Orga-
nization, the more I am astonished about it, particularly as some-
one who went through the wars this past year over the proposed
international criminal court. The proposed international criminal
court has unbelievable safeguards, unbelievable conflict of interest
rules, appeal rights left and right, opportunities to confront wit-
nesses, et cetera, et cetera. Everything is public, et cetera.

There is a difference, of course, between a commercial govern-
mental entity and a court that is deciding on criminal penalties for
individuals, and it is appropriate that there be very, very high safe-
guards. But they are there and they were fought over. Even with
all of those, many people find it unacceptable. The idea that three
judges with no public disclosure, no conflict of interest rules can
make determinations that effectively circumvent the collective
judgment of the Congress is, and again speaking outside my Am-
nesty portfolio, astonishing to me as an American citizen.

Mr. SmiTH. Ms. Wallach.
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Ms. WALLACH. The only thing I would add to that is as a legal
matter to the extent that there is some moment from this whole
opportunity to use leverage to extract some concrete progress, it is
actually on the making of the bilateral accession agreement. So for
any country to get into WTO, there are two different processes.
There are negotiations bilaterally between the big WTO members
and the new entrant as to the terms, almost all of which are
multilateralized. They become part of the legal document of that
country’s commitments and obligations under the WTO.

But also, as we saw, there are some side deals: we will buy X
bushels of grain, or whatever, as a sweetener. It is at that moment,
basically, to obtain the support of a country in the vote to have a
country accede that a variety of different potential objective accom-
plishments can be demanded. In fact, I suspect that the crowds in
Seattle increased by 20 to 30 percent merely on the talking, the
talk about we are going to put human rights and labor rights, a
human face in the global economy, in contrast to the moment hav-
ing come, gone and been missed of the administration. Having that
short moment of leverage to list your three things, a handful of
othﬁ{rs just did not do anything when the talk had to turn into
walk.

Mr. SMITH. I will yield to my good friend in 1 second. You have
seen the U.S. WTO summary. Have you been able to look at, any
of you, the actual agreement? The way I read it—and I looked at
all the bullets in the summary—is provide full trading and dis-
tribution rights, cut tariffs from an overall average of 22.1 percent
to 17 percent, establish a tariff rate quota system. Obviously there
is nothing in here about human rights. It is a missed opportunity
even tangentially to have brought in what Mr. Rickard had said on
those issues. There was a moment of opportunity that seems to
have been squandered, and that is most unfortunate.

Ms. WALLACH. To add to that, I think part of the reason why—
and my friend from labor could speak to this with an official posi-
tion—but from having read, as many of us have, in the press and
also in the statements of the AFL—CIO president, Mr. Sweeney, the
big issue about China and the WTO is to the extent the WTO can
ever be fixed, pruned back in its excesses and some balance in
human rights and labor rights added in. It is not going to happen
when you have China, which has avowed if it enters, to make sure
it is the 800-pound guerilla that stops any such thing. It will never
happen.

Mr. SMITH. Like a computer virus getting into the system, they
will then be proactively trying to excise human rights and workers’
rights for themselves and anyone else.

Mr. Faleomavaega.

Mr. FALEOMAVAEGA. Thank you, Mr. Chairman. With all the
problems that we have all been informed through the media and
the press concerning the recent WTO ministerial meeting in Se-
attle, I like to think that there is a blessing in disguise. The WTO
has also exposed to the international community some very funda-
mental issues, that either the countries have neglected to address
or just simply put it under the table, not wanting to discuss these
fundamental issues. I think there have been some pluses as far as
the WTO is concerned.



33

I know members of this Committee and other members of this
body have debated quite actively the concepts of free trade and fair
trade. I can say for quite a number of my good friends and col-
leagues here on the Committee who are great advocates of free
trade, but when you add the word “fair” to it, then it changes the
whole picture as far as what free enterprise is all about. There is
also a perspective I think to consider about the golden rule: he who
has the gold makes the rule. I like to think that on the WTO, you
have the European Union, you have the United States, you have
got NAFTA with Mexico, we have Japan and we have China. I sup-
pose because of other serious situations with India and Russia
added, you get into a real interesting situation.

I would like to ask the members of the panel for their perspec-
tive. How do you tell corporate America not to go to not just China,
any third world country that pays 10 cents an hour in labor wages
and suggest that corporate America goes over there because this
will help the economy of that country? Does it really? I raise the
question, because I think at the heart and soul of the very issue,
that really has never been properly exposed all these years for the
GATT, and what Ms. Wallach has stated, now is at the forefront.

We are talking serious environmental issues; we are talking seri-
ous labor issues; we are talking serious about slave labor, about
child labor issues. In addition to China, with these 135 member
countries that supposedly make up the WTO, how are they going
to resolve these fundamental issues before even talking about
trade? We are talking about trade, but we have not even gotten to
the meat of the issues that some of you have raised quite elo-
quently here this afternoon.

I for one am very concerned. We can talk about free trade and
the principles of capitalism, to say that millions of Americans are
stockholders to Wall Street and every other stock exchange that we
have here in our country. With a $1.7 trillion budget a year that
is no comparison to almost all other countries of the world. How
do you bring a sense of fairness and equity if we are ever to look
at WTO as the organization that is going to give or respond or an-
swer some of these fundamental issues that I have raised?

I want to thank Ms. Markey. That was one of the most eventful
experiences in my life. To drive for 3 hours to Dharmasala is not
my cup of tea, if you will, but it was a real experience that I have
had in meeting personally with the Dalai Lama, getting a real
sense of spiritual understanding and appreciation of what the
Dalai Lama and the good people of Tibet are having to struggle
with. I appreciate your mentioning that. I would like to have some
expertise on this.

Mr. WowKANECH. With all due respect, I don’t know how much
expertise; it is more of just a recommendation that has been devel-
oped over some 7 or 8 years, which I indicated in my testimony
that we have lost close to half a million jobs, primarily from Amer-
ican companies, doing exactly what you are talking about. I think
the situation that we are faced with here today, again in my own
opinion, nothing official, is that there is not one magic brush that
is going to cure all these ills. I think a number of things have to
be put in place, an international code of ethics.
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You are right. The workers in China and Burma and the other
countries, they are not going to come up to the type of livable wage
that Americans need in this country, but the Americans I think
would understand that. I think if there were some type of a per-
centage where the percentage of the American livable wage or min-
imum wage was the same in China, at least it would be fair com-
petition. But I think what the Americans want to do, or the Amer-
ican government, should be to raise the boats of all countries to our
level, not to take what our parents and our parents before them
have built up, so that now we are in a position where we now have
to go down to that level. We cannot do that and pay our taxes, our
health care bills, send our kids to college. We cannot do that. That
is catastrophic for us.

So I think it is a number of things. I think some sort of an inter-
national code of ethics, basic thresholds, have to be established in
terms of a living wage, human rights, environmental rights, health
and safety standards. But the other suggestion that I had for the
chairman—and I don’t know if you had missed it in my testi-
mony—attempts to address your question on American companies.
As 1 said in my testimony, I am not a corporate killer. I have
worked with every major corporation in our state to make sure that
they stay there. I believe that we must be a partner with the polit-
ical community as well as the business community and that we are
kind of all in this together. Once you try and do something on your
own, you are in trouble. But I have seen firsthand as you have seen
by the corporate salaries and the packages and the things that are
going on in this country today, that it is kind of like the honor sys-
tem in West Point. It did not work. The honor system in corporate
America is not working.

I think there has to be some public policy developed, and I of-
fered the suggestion to this Committee of something that we devel-
oped in New Jersey, that would be called a Federal Industrial Re-
tention Commission. The commission would be empowered to re-
view and investigate any plant closings, mass layoffs of American
companies due to relocation of jobs in these other countries. If it
is proven that they have gone just to circumvent paying the wages
and exploit other workers in other countries who have no human
rights, who have no right to belong to a union, who have no health
and safety, have no environmental concerns, then that company
must pay restitution. Because what we have seen—and if you could
see our map of our State of New Jersey—we have seen entire com-
munities where this American company was the major employer
between property taxes, payroll taxes, health care to the employ-
ees. All of a sudden they are gone.

We just had that situation with Anheuser-Busch, who shut down
a plant in our State, 300 workers, less than 2 weeks notice before
Christmas. They are paying workers in Mexico $7.50 a day to make
bottles that come back in this country for American consumption.

So I think the idea could be critiqued with some of your expertise
and the panel’s. We need some sort of commission that says if you
are going to do that and decimate a community and load up the
welfare rolls of the State, and all those workers who had health
care do not have health care—and in our State we call it charity
care, which is paid for by a variety of surcharges based on the peo-
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ple that are still working—there has to be restitution. These com-
panies cannot get off scot free.

That is probably only two things. There needs to be other things
that are put in place, but I think that is a big one. As I said, the
honor system did not work in West Point, and it is not working in
corporate America. The most important thing is that about 45 min-
utes from now on the stock exchange, when they hit the bell for
the last time, their number is higher than it was the day before,
and that is the sad truth of what is going on here.

Ms. WALLACH. First, just to put some numbers to your observa-
tion, the 5-year record of the WTO in effect has actually resulted
in increased income in equality as between countries but also as
within countries, and that is data from the World Bank. That is
not data from some progressive institution on economics. As well,
the U.N. reported that for the countries, developing countries, that
have most quickly adopted WTO rules, their real wages have
dropped most severely even while their macroeconomic growth has
increased.

So if you look at not the external indicators like a stock market
but what it is doing to people’s lives, in a broad sense this par-
ticular version of rules, because this clearly isn’t free trade, you
would have one page that says no barriers. Someplace Ann Smith
and David Ricardo are rolling in their graves because this is man-
aged trade, but it is just one version of it.

There are two approaches to fix it. This is a broad brush of it,
but the WTO needs to be pruned back to eliminate its constraints
on existing capacity over the national, State, and local government
to take action to deal with these issues and then it is a smor-
gasbord of different policy options, many of which are not currently
allowed under WTO rules but, for instance, to set up nondiscrim-
inatory, i.e., you treat foreign and domestic goods the same but
process standards, i.e., environmentally sensitive ways of produc-
tion. That is the rule; that is the floor. Or no child labor, that is
the rule.

Each country has the right then to set the terms for the access
into its own market, with the basic trade principle that has been
in existence for 50 years of GATT, that you do not discriminate just
because of where it is made but rather on the set of values that
you are going to regulate your market on, and then you hold your
same producers to the same standard. But under the current sys-
tem, as we have heard from our friend from labor, the guy who
does it right, i.e., the company that wants to pay a wage, pay bene-
fits, et cetera, gets clobbered. They are going to go out of business
or they are going to have to go overseas.

I have heard that time and again from the owners of companies,
many of whom have been generation after generation in this coun-
try and under this set of rules are put in a no-win competition. So
we can prune back the WTO so as to facilitate countries being able
to take those measures. Alternatively, there can be things added to
the WTO to set up within the WTO a floor of conduct that becomes
an international standard as a condition for market access. As I
had described before, how you would do that is literally the model
to use intellectual property rules. You literally would have to have
a certification of meeting X, Y, or Z criteria; and then it is enforced
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as a customs matter, which to the extent that the U.S. has ever
attempted to enforce through GSP or anything else, any labor
rights, you end up doing it as a customs certification.

I think that as a matter of international politics, the likely next
step is the pruning-back option, where both the developing coun-
tries and the rich countries would be reempowered to make more
decisions on their own according to their people’s needs and would
be liberated somewhat from the constraints of the WTO as com-
pared to, for me, there are many sovereignty issues raised. If you
try and actually change the country’s conduct, it is a different mat-
ter if you are changing the conduct relating to a good in inter-
national commerce. Thus, a Malaysian fisherman who in his boat
gets 2 pounds of shrimp to take to his local town’s market would
not be required to comport with the international environmental
agreements, that, for instance, would be put on the shrimp trawler,
a factory trawler that the Malaysian government has purchased, to
send exports to whatever other markets. That is certainly a first
step, would be to prune back, whether or not down the road it is
possible to add a floor.

But absent that, the trends are on the rule are very clear and
to the extend there was so much passion in Seattle, it is because
the outcomes are simply intolerable. In the U.S. we have an enor-
mous amount of job creation, but our Department of Labor lists the
top four categories of job creation as cashier, waiter/waitress, jan-
itor, and retail clerk. We haven’t caught up in the U.S. with real
wages since 1972, and we are theoretically the winner. When I
meet with my coalition partners from around the world in Seattle
and they say, we're taking it in the shorts but at least you guys
are doing well, I say, look at this data. This whole system needs
to be replaced.

Mr. FALEOMAVAEGA. Thank you very much. Mr. Chairman, I ap-
preciate it very much. Mr. Chairman, Mr. Rickard has a comment.
I realize it is easy for me to ask the question, realizing also the
complications that every one of those 135 countries have different
sets of economies; you have got a different standard of living, you
have got a different governmental system. I am sure my good
friend, Mr. Rohrabacher, who was here earlier, would have said we
are giving up a lot of our sovereignty through the WTO, which I
fully agree; and to a large extent I don’t want a separate organiza-
tion telling my country what to do, especially if it involves our na-
tional interest in some of those areas.

You can talk about fishing too. I just wanted to see if perhaps
those who were advocating very strong for WTO, at least gives
them a chance to see where they might end up in their dialogue.
Quite obviously, the haves and the have-nots do not agree on some
of those fundamental issues and the reason for the collapse. I tend
to agree with Ms. Wallach, that maybe we ought to start piecemeal.
I think we are trying to grab too much at one time. That may be
in some instances, in some form of categorizations in terms of how
each country’s economies are functioning and maybe work it
through that kind of a system; but it all comes down to the simple
word of “fairness.” how do you draw the line? What is fair for one
country may not necessarily be fair for our country.



37

So our country having the highest standard of living, highest cost
of living, highest everything, does not necessarily mean that our
people working here are getting the best deal. I think that is some-
thing that certainly I am sure the Chairman is quite cognizant of,
and that we are trying to find solutions to these very fundamental
and basic issues. I want to thank the members of the panel and
thank you, Mr. Chairman.

Mr. SMITH. I thank my distinguished friend from American
Samoa for his faithfulness to the human rights issue in general
and for doing all that he can. Whether it be Indonesia, China, or
any of the countries that we deal with, he is always in the front.

Let me just make one final comment, and you might want to re-
spond to it or just leave it as a comment. One of the aspects of po-
litical life—and I have been in this 19 years as a Member of Con-
gress—I have really no respect for and zero tolerance for, is self-
serving theater. We saw it when Jiang Zemin came in. First when
he made his trip to the United States he stated that they were
going to sign the International Covenant for Civil and Political
Rights, he got kudos ad nauseam for that statement. But there has
been as you pointed out, Mr. Rickard, no implementation. It was
a very cynical gesture thus far. It brought them an enormous
amount of good will. There are many politicians, Republicans and
Democrats, who engage in that kind of practice as well.

Not to make this a stretch, but I have a cynical sense about the
signing, the ill-timed signing of the abusive forms of child labor
during the Seattle conclave. As we all know, that was agreed to 6
months ago, approximately half a year ago; and it doesn’t take ef-
fect until the requisite number of countries accede to it, then I
think it waits a year. We should have been the first out of the
blocks with pen in hand to agree to that. Yet it waited until there
was a venue that lent itself to some political outcome.

I am not sure if it was done to cloak or for sheer political selfish-
ness, but it is that kind of thing that I think gives human rights
a bad name, especially if, as has been pointed out, which I did not
realize until this hearing, the perverse outcome of this WTO agree-
ment could completely undermine that convention and any other
like-minded treaty or obligation.

You might want to comment or not, but it is just an observation
from the chair at least that that kind of thing has got to stop,
whether it be done by Republicans or Democrats. Do not be so cyn-
ical. If this was a political deal, let us know it. Do not try to give
a highfalutin veneer to it because there are kids who are suffering
every day from child labor, anywhere from 100 to 200 million kids.
Their lives and futures should never be played with in such a cyn-
ical way. Mr. Rickard.

Mr. RICKARD. I don’t think that there is much doubt that the ad-
ministration saw it as a good opportunity to talk about that con-
vention at a high-profile setting where there was going to be a lot
of criticism of globalization. Now, at the same time I have to say
that it is not every day of the week that the administration rushes
through to move forward on a really, really good human rights de-
velopment; and I have to say that I think that the new ILO conven-
tion on the elimination of the worst forms of child labor is a good
development.
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I think one of the reasons it was able to be done so quickly was
because the convention enjoyed—the ILO in general and the con-
vention enjoyed the very strong support of Chairman Helms, which
we unfortunately have not been able to move other human rights
treaties like the women’s convention which have languished before
the Senate Foreign Relations Committee for more than 5 years
now. But this was one where there was very broad bipartisan sup-
port.

Senator Hatch, who has always been a big supporter of the ILO
for understandable reasons, the ILO is one of the reasons why the
solidarity movement survived in Poland. Yes, I think the signing
of that in Seattle, the high profile that was given was part of polit-
ical theater. At the same time it is a very good agreement. It did
not go as far as Amnesty and others would liked to have seen in
addressing the issue of recruitment of child soldiers but at least did
take a positive step in that direction prohibiting coercive recruit-
ment. It still permits voluntary recruitment below the age of 18.
Yes, it was theater but at least—it is an ill wind that blows no
good, a good human rights treaty that moved very quickly.

One point I would like to identify with is Ms. Markey’s comments
about what went on in Seattle. Amnesty just completed a yearlong
campaign on human rights issues in the United States. I think we
do need to be aware of the fact that there are tremendous excesses
and abuses of power in this country as well. So I completely agree
with that, and it is something that needs to be looked into. At the
same time I am sure she will join me in disgust at the Chinese gov-
ernment’s saying what happened in Seattle in any way remotely
equates with what happened in Tianamen Square or what happens
virtually every day of the week in Tibet, in Xinjiang, in other parts
of China.

So my response would be if you ever get to the place where you
have the kind of abuses that took place in Seattle but people have
the freedom to organize, the freedom to protest, where there is
going to be the kind of investigations and followup that there will
be in Seattle, where groups like Amnesty, Public Citizen, and the
International Campaign for Tibet are free to raise these issues and
come before Congress and challenge the behavior of the Seattle Po-
lice Department, we will continue to complain about what hap-
pened in Seattle; but we will throw a party for you because you will
have made astonishing progress to have gotten to that point.

Mr. SMITH. The point is excellent and well taken. Are there any
further comments from our witnesses?

I would like to thank you for your very, very insightful comments
to the Committee. I think now more than ever we need to get this
information out so that there was not a quick and a cursory review
of what the issues are and the implications from those issues, the
consequences of which, Ms. Wallach, I think you pointed out so
well. There are things that all of us are in a learning curve on.
That is why we have hearings like this. The information will be
widely disseminated among the members. I do think it will have
a very, very real impact on the outcome as we go forward.

I want to thank you for the very, very timely information that
you have imparted to us, and the counsel and wisdom that you
have given us. Thank you. The hearing is adjourned.
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[Whereupon, at 3:55 p.m., the Subcommittee was adjourned.]
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Hearing on China, the WTO, and Human Rights

The unrest in the streets of Seattle this past week suddenly focused the world’s attention on
the activities of the World Trade Organization. The protests raised many important questions about
the way that the WTO conducts its affairs and the nature of economic globalization. At atime when
5o many of the premises of the World Trade Organization are being reexamined, it is particularly
appropriate that the Congress examine the potential impact that WTO membership might have on
one of the world’s fastest growing trade powers and most egregious violators of fundamental human
rights, the People’s Republic of China.

For the past several years, the Beijing regime has made accession to the WTO a top priority,
hoping to gain permanent Most Favored Nations status from other WTO members, most notably the
United States. On November 15, the possibility of China’s accession became more likely when the
Clinton Administration and PRC officials announced -- with smiles and champagne -- that the two
countries had reached a bilateral trade agreement. 1, for one, saw no reason to cheer. The question
before this Subcommittee and the Congress is whether, at this moment in history, bringing the PRC
into a permanent and more privileged trading relationship with the United States and other WTO
member states will make it act more humanely toward its own people.

Sadly, this year of so-called progress toward PRC accession to the WTO has also been
another year of significant regression for human rights in China. In quarterly reposts tracking the
seven human rights policy goals that President Clinton publicly announced before his 1998 trip to
Beijing, Amnesty International found a complete lack of improvement in all categories. Amnesty
rated Beijing in all seven areas and gave the regime seven “F”s. Here are the specifics:

. Release all prisoners of conscience and Tiananmen Square prisoners: "Total failure,
Regression"
. Review all "Counter-Revolutionary” prison terms: "Total failure, no progress”

. Allow religious freedom: "Total failure, no progress"
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. Prevent coercive family planning and harvesting of organs: "No progress"

. Fully implement pledges on human rights treaties: "No progress"

. Review the "Re-education through labor" system: "Total failure, no progress”
. End police and prison brutality: "Total failure, no progress”

The Communist government of the PRC blatantly and systematically violates basic human
rights on a massive scale. It does not allow significant political dissent. It continues to repress the
China Democracy Party (CDP), whose representatives appeared before us at a hearing earlier this
year. As of October, some thirty CDP leaders remained in government custody, some of them
having received stiff sentences of up to 13 years for their pro-democracy activities.

Accordingto the State Department, the PRC “continue([s] to restrict tightly worker rights, and
forced labor remains a problem.” The Department’s latest Country Report on Human Rights in
China states that: “Independent trade unions remain illegal within China. . . .The Government has
attempted to stamp out illegal [that is, independent] union activity.” The Administration also admits
that Beijing’s compliance with the U.S.-China Memorandum of Understanding (MOU) on prison-
made goods “has been inadequate. . . . In all the cases [of U.S. inspection requests in 1998], the
Ministry of Justice refused the request, ignored it, or simply denied the allegations made without
further elaboration.” In addition, “poor enforcement . . . of occupational safety and health
regulations continues to put workers' lives at risk.”

The deplorable state of workers’ rights in the PRC not only means that Chinese men, women,
and children in the workforce are exploited and put at risk, but also that U.S. workers are severely
hurt as well by the profoundly unfair advantage in trade realized by competitors who benefit from
these heinous labor practices. Human rights abuses abroad have the direct consequence of robbing
Americans of their jobs and livelihoods here at home.

As we will hear today from Charlie Wowkanech, the President of the New Jersey State AFL-
CIO: “Chinese economic policy depends on maintenance of a strategy of aggressive exports and
carefully restricted foreign access to its home-market. The systematic violation of internationally
recognized workers® rights is a strategically necessary component of that policy. . . . Chinese labor
activists are regularly jailed or imprisoned in reeducation camps for advocating free and independent
trade unions, for protesting corruption and embezzlement, for insisting that they be paid the wages
that they are owed, and for talking to journalists about working conditions in China. In January of
1999, police attacked a group of retired factory workers in Wuhan, who were protesting unpaid
wages and pensions. Many of the retirees were beaten.”

The PRC also imprisons religious leaders, ranging from the 10-year-old Panchen Lama to
the elderly Catholic Bishop Su of Baoding Province. It summarily executes political and religious
prisoners in the Xinjiang Uighur Autonomous Region. It harvests and sells the internal organs of
executed prisoners. It forces women who have "unauthorized" pregnancies to abort their children
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and submit to sterilization. It continues to brutalize the indigenous peoples of Tibet and Xinjiang.
It uses slave labor to manufacture products for export.

The most obvious deterioration in the situation in China has been the Chinese government’s
massive crackdown on Falun Gong, a nonviolent, meditative spiritual practice with millions of
adherents in China and elsewhere. Since the group was banned in July of this year, thousands of
ordinary citizens from all over China have been jailed for refusing to give up their practice of Falun
Gong. There have been many credible reports of torture and inhumane treatment of detained
practitioners, including a report that a 42-year-old woman was tortured to death by Chinese officials.
Numerous practitioners have been sentenced to labor camps without trial, and thousands have lost
their jobs or been expelled from schools. In hearings closed to the public, adherents have been
sentenced to up to a dozen years in prison for “using an evil cult to obstruct the law.” The Beijing
regime has publicly declared its intention to “smash” Falun Gong.

The utter failure of the Administration’s current policy of “constructive engagement” with
China should come as no surprise. While the rulers of the Chinese Communist Party may be ruthless
and despotic, they are not stupid. If there are no costs associated with the brutality that keeps them
in power, then they have no incentive to become less brutal. In fact, they will become bolder, as they
have. China has suspended its human rights dialogue with the United States. Recently, the Chinese
Ministry of Foreign Affairs has even stopped accepting diplomatic protests from the United States
regarding human rights issues. According to yesterday’s Washington Post: “The State Department
now must issue the protests in Washington, a significant change in diplomatic protocol.”

According to many accounts, if China were to accede to the World Trade Organization, the
United States would be required either to grant Beijing permanent MFN status, or to lose the benefits
of WTO agreements with China. As it stands today, China’s Most Favored Nation trading status
with the United States is reviewed annually. Although that status has been renewed in recent years
by Presidential waivers of the Jackson-Vanik freedom-of-emigration requirement, the annual debate
and the possibility of MFN revocation are arguably the most important leverage the United States
still has to influence the human rights situation in China. Surrendering that leverage to Betjing
would send exactly the wrong message at the wrong time.

Of course, when we begin talking about conditioning trade and economic benefits on basic
respect for human rights, we provoke the predictable litany of responses from business interests:
Sanctions don’t work. Unilateral actions are counterproductive. And so on.

But when big business and the Clinton Administration really want to change Beijing's
conduct - such as in the effort to get China to respect international copyrights — what do they do?
They use the credible and imminent threat of economic sanctions — the very same sanctions they say
would be counterproductive as a means of promoting political and religious freedom in China. On
at least three occasions since 1991, the U.S. Trade Representative has threatened to impose billions
of dollars in sanctions to vindicate U.S. intellectual property interests. In each of those cases, when
faced with sanctions, the Chinese government changed its -behavior.
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The WTO’s Dispute Settlement system relies on these same kinds of sanctions as the primary
mechanism to enforce WTO agreements. Under Article 22.2 of the WTO’s Understanding on Rules
and Procedures Governing the Settlement of Disputes, the final means of vindicating a claim against
a non-complying member is the imposition of unilateral, retaliatory sanctions by any other nation
that may choose to impose such sanctions.

By their actions, big business and the Clinton administration show their faith in sanctions.
By their reactions, Chinese leaders show the effectiveness of sanctions. Thus, the question before
us is not "Can economic sanctions work?" It is, "Why do we use sanctions to protect software, but
not human life; to protect musical recordings but not the rights of religious believers, workers, and
political prisoners; to stop movie piracy, but not torture?" I have yet to hear a real answer to that
question.

Unless someone can give me another plausible explanation, I must reluctantly conclude that,
some business interests and U.S. officials understand full well that sanctions (and the threat of
sanctions) can and do work to change the conduct of the PRC and similar governments. But they
also know that sanctions may be subject to a law of diminishing returns. For example, if a certain
punitive tariffrate were already in effect because of egregious human rights violations, then it would
no longer be useful to threaten the same punishment in order to vindicate intellectual property rights.
Big business would prefer to conserve the limited resource of trade leverage for its own uses --- and
the rules of the WTO attempt to turn this preference into international law. The selective use of
rhetoric denouncing “unilateral sanctions” hides an implicit prioritization of profits above
fundamental human rights.

That is wrong. We must not abandon the American ideals of freedom and democracy for the
sake of marginally cheaper consumer goods and access to cheap labor. We must condition expanded
trade relations upon at least minimal respect for fundamental human rights. American interests and
American values demand no less.

I look forward to hearing the observations and insights of our witnesses on these important
subjects.
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ths and Realities about Permanent MFN
and China’s Admission into the WTO

Mr. Chairman and members of the committee, on behalf of Public Citizen and its members
nationwide, thank you for the opportunity to testify on the the issue of China’s admission to the World
Trade Organization (WTO) and related matters regarding U.S. congressional action coneerning Most
Favored Nation treatment for China.

My name is Lori Wallach. T am the director of Public Citizen's Global Trade Watch. Public
Citizen is a consumer advocacy group founded in 1971 by Ralph Nader. My testimony today is also
endorsed by the Citizens Trade Campaign of which Public Citizen is a member group along with
hundreds of other consumer, labor, religious, environmental, family farm and other citizens groups across
the country. The combined membership of the Citizens Trade Campaign member organizations is over 7
million nationwide.

There have been numerous misconoeptions — as well as a certain amount of outright mendacity —
regarding China WTO and congress’ role. Given I am joined on this panel by people who will speak to the
reasons why granting China permanent MEN is a terrible idea, I will focus on clarifying whor Congress’
role really is on this matter — and Congress’ options. 1 will start by clearing up some myths and
misconceptions:

i Permanent MEN Is Not Required for the US To “Benefit” from China WTO Accession

Proponents of granting China permanent MFN suggest that China could not enter the World Trade
Organization {WTQ) unless the U.S. Congress granted it permanent Most Favored Nation (MFN) status.
Contradicting their first point, proponents of permanent China MFN also claim that if China entered the
WTO and the US Congress does not pass permanent MFN for China, the US would be denied WTO
benefits as regards China. (ie. the the claim that Congress’ refusal to grant permanent MFN for China
would mean that only the US was excluded from WTO treatmen{ from China while other countries
enjoyed it) Both claims are entirely false.

The reality is that the U.S. must maintain “unconditional” reciprocal MEN with its WTO
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partners’, but it can provide this MFN treatment on the basis of any time duration it desires — on
an annual, quarterly, permanent or other basis — as long as the status does not lapse. The claims
that permanent MFN is required between WTO members is a self-serving fiction created by interests who
would prefer permanent MFN status for China. There simply is no GATT or WTO text nor any GATT or
WTO case law precedent of requiring that MFN be granted for a specific period of time. What the GATT
and WTO rules require is that there be no conditionality for such grant. Thus, arguably giving continual
annual waivers of Jackson-Vanik’s requirements regarding free immigration satisfies the GATT-WTO
rules. Certainly if the provisions of the Jackson-Vanik amendment requiring immigration status to be
reviewed is eliminated, grants of annual MFN to China is certainly within the GATT-WTO requirements.

Thus, maintaining the status quo of annual MFN extensions for China, the U.S. would fulty
comply with its WTO obligations towards China and would thus qualify for all reciprocal WTO “benefits”
from China?, As long as the U.S. provides continuous MFN, action by China to limit US WTO benefits in
retaliation for the U.S. not providing permanent MFN would constitute a Chinese violation of its WTO
commitments.

Indeed, that the threat made by corporate and Administration supporters of permanent MFN for
China that the U.S. would not obtain any WTO benefits from China without a U.S. grant of permanent
MEN is a total fabrication is quite revealing; absent this argument, which does not stand up to scrutiny,
there simply is no reason for a change from the status quo of annual MFN for China.

Moreover, threats being made by permanent MFN supporters that China would walk away from
WTO admission if the U.S. Congress fails to grant permanent MFN now calls into question the true
intentjons of permanent MFN supporters. If China’s true goal with WTO membership is locking in WTO
benefits regarding other countries, than it does not matter whether those benefits regarding the U.S. are
extended annually or are granted on a longer basis as long as they do not terminate — at which point
China would have WTO rights to retaliate.

It seems that instead of the U.S. access to the Chinese market which touted as the gain of the WTO
accession agreement, the real agenda is to use a WTO accession by China as an excuse to fight for
permanent MFN — a long time goal of U.S.-based multinationals. Such permanent MFN would limit
corporate uncertainty concerning their decisions to relocate to China production of goods for sale in the
U.S. given it would further lock in the right for such goods to enter the U.S. market for sale.

2. The Legal Case for Why Annual MFN Can Be Continued for China
The MFN requirements as between WTO members are set forth explicitly in 1947 General

! General Agreement on Tariffs and Trade, Article I-1. “With respect to customs duties and
charges of any kind imposed on or in connection with importation or exportation or imposed on the
international transfer pr payment for imports and exports... any advantage, favour, privilege or immunity
granted by any contracting party to any product originating in or destined for any other country shall ne
accorded immediately and unconditionally to the like product originated in or destined for the territories
of all other contracting parties. (emphasis added)

*Note that under the status quo annual extension process, MFN treatment never lapses. Absent a
resolution passed in both House and Senate within a set short time period prior to the termination of the

previous year’s grant of MEN, MFN automatically extends another year once the President requests it.

2
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Agreement on Tariffs and Trade (GATT) text as updated by the GATT of 1994 and in the Agreement
establishing the WTO contained in the GATT Uruguay Round text.* The WTO is silent on the duration of
MFN grants, requiring only that MEN not be conditioned on any extraneous factor. Thus, the specific
obligation is either:

. to provide the entering country with unconditional MFN treatment which absent any other
exceptions (ie. a country excludes certain service sectors from WTO rules) then qualifies both
countries to full reciprocal WTO benefits

. or to give notice prior to a new country’s admission to WTO of intent not to grant MFN or to deny
other WTO benefits bilaterally between the existing Member and the newly entering Member

Under WTO rules annual grants of MFN are sufficient to fulfil US WTO obligations under WTO
rules. Such annual grants could be accomplished by eliminating the provision of the current *Jackson-
Vanik” amendment that requires review of immigration policy for non-market economies (je. eliminate
the condition regarding freedom to leave the country) or by passing free standing legislation simply
granting China MFN for one year or for the duration of the five year phase in of the accession agreement
or for whatever duration Congress chooses.

3. The Political Case for Why Annual MFN Must Be Continued for China

Many in Congress who would support China’s WTO admission do not support a grant at this time
of permanent MFN status for China — either because of China’s unmitigated pattern of failing to meet its
international commercial and other obligations® or because the accession agreement signed by the Clinton
Administration failed to deal with the list of key items set forth in advance by congressional leaders
(enforcement, human rights, labor rights, the trade balance, etc) requiring either further negotiations with
China or evidence of improvement in these areas over time.

A win-win solution is for Congress to continue annual MFN grants to China during minimally the
five year phase-in period of China’s WTO accession agreement. Such a path would provide China with
the full WTO membership it seeks and guarantee the U.S, any benefits Chinese WTO accession provides.
Alternatively, Congress could grant China five years of MFN with some annual reporting built in

At the end of the phase-in, Congress could agree to review China’s compliance with its WTO
commitments, as well as progress on narrowing the US-China trade deficit and improvements in China’s
human and labor rights and nuclear and missile proliferation practices.

4. Demystifying the WTO Accession Process
The first step for any country to join the WTO is an international one: specific terms for accession
to the WTO are negotiated between the applying country, the WTO and key WTO member countries. The

3 GATT Article I-1 on Most Favored Nation; GATT Article XXXIII on Non-Application and the
Apgreement Establishing the World Trade Organization Article XII.

“For instance, the U.S. has signed intellectual property agreements with China forbidding the
use by the Chinese government of pirated U.S. computer software on a nearly anitual basis ~ as each
year it becomes apparent that China is not following its commitments under the previous agreement. As
well, the Bush Administration signed a 1993 Memorandum of Understanding with China forbidding
trade in prison labor-made goods, a practice which continues unabated despite the agreement.

3
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US-China agreement on the terms of China’s WTO membership that the Clinton Administration
announced will be multilateralized — which means they will become part of China’s binding
commitments to WTO and will apply as between China and all other WTO countries. Thus, China has
committed under the WTO Telecommunications Agreement that foreigners will be limited to only owning
50% (not a controlling share) of telecom companies providing services in China. (Some other WTO
countries allow 100% foreign ownership, others permit different combinations.) Similarly, the U.S. sought
an exception regarding the WTO rules on textiles and failed to obtain it: the US sought a ten year phase'in
of the WTO textile rules which are the terms to which all other WTO countries agreed. China refused and
instead will have 100% quota-free access to the US market in 2005. Under WTO rules, a formal document
memorializing these terms, called a protocol of accession, must then be approved by a 2/3 vote of WTO
member countries. Once such an accession protoco! is approved, a country has obtained accession.

The second step is the grant by other WTO member countries of unconditional MFN status to
the new entrant. This is the step Congress will face in deciding whether to continue granting China MEN
annually or for a longer block of time or permanently.

5. WTO Rules Would Empower China to Attack US Human Rights, Labor, Non-Proliferation Policies

One final technical, legal consideration about China and WTO is the new powers and rights China
would obtain as a WT'O Member as against the U.S. Most simply, WTO rules forbid countries from
banning goods made with child or forced labor and also forbid countries to treat other WTO members
differently according to their human rights, weapons proliferation or other non-commercial behavior.

If the U.S. sought to use trade sanctions against China — or for that matter to grant preferential
trade benefits to other countries to reward progress on non-commercial issues — China as a WTO member
would have standing to bring the U.S. to WTO dispute resolution wherein three trade officials would
decide if the U.S. action was within China’s WTO rights. If not, the panel — which include private trade
attorneys, has no conflict of interest rules for judges and no outside appeal — could order the U.S. To
either change the law or face trade sanctions.

The WTO rules of note in this regard are:

GATT Article III: which requires national treatment meaning “like products” must be treated equally
whether domestically made or foreign made. The past decade of GATT and WTO jurisprudence has
interpreted the ban on discriminating on the basis of where a product is made to also forbid treating good
differently on the basis of 4ow they are made. Thus, a shoe is a shoe regardless if it is coming from forced
labor in People’s Liberation Army factory in China or from a union shoe craftsman cooperative in Maine.

The Agreement on Government Procurement (AGP): which is one of the 18 underlying agreements
enforced by WTO requires that no non-commercial considerations are used in choosing bids for goods
and services to be purchased by governments. Obviously, directing the use of one’s own tax dollars has
been a significant tool of human rights activism, for instance regarding preferential procurement policies
concerning South Africa’s apartheid regime.

GATT Article 1: which require Most Favored Nation treatment meaning that a country cannot be treated
differently from all other countries on the basis of that country’s non-commercial conduct — for instance
nuclear proliferation or human rights atrocities.
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Human Rights in China

Testimony of Stephen Rickard
Legislative Director, Amnesty International USA

) December 8, 1999

Mr. Chairman, it is an honor to have the opportunity to testify before your
committee today. We are grateful to you for holding this timely and important hearing on
human rights in China and the issue of China’s admission to the World Trade
Organization (WTO).

As the recent events in Seattle make clear, there is widespread concern about the
World Trade Organization. People across the ideological spectrum are asking hard,
sometimes contradictory questions about the WTO — how it functions, what its effect will
be on their lives and their livelihoods. )

Human rights activists are struck by many things about the WT'O. For instance,
we are amazed to see the United States enthusiastically embrace the World Trade
Organization, where US laws can be judged and sanctioned by little understood panels,
while at the same time it refuses to support an International Criminal Court, where the
worst criminals in the world would be judged under procedures modeled on the Bill of
Rights. Clearly WTO procedures can be used to bring frivolous claims or to score
political points, but this has been a major complaint about creating the ICC. At the same
time that WTO panels have already handed down decisions which reject important pieces
of US legislation, like fuel economy standards for autos, the mere possibility that any
American citizen might be called before the International Criminal Court is considered
anathema to many.

Frankly, it’s hard to understand why it’s easier to protect copyrights than Auman
rights. It’s hard to understand why there is an international court with the power to order
economic sanctions for violating Disney’s rights to the “Little Mermaid™, but there’s no
such court to sanction governments for violating the rights of little children.
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Into this maelstrom comes the US deal with China. Consider: at the same fime
that China is pledging to embrace the rule of law for commerce it is waging a merciless
and highly arbitrary campaign of repression against tens of thousands of peaceful Falun
Gong adherents. The Information Center for Human Rights and Democratic Movement
in China has reportedly estimated that as many as 35,000 Falun Gong practitioners have
been detained. Many are being funneled into the “reeducation through labor” system
through an administrative process with no due process rights. Ammesty has received
reports of Falun Gong practitioners who have been beaten to death, tortured with electric
cattle prods and other means and raped in custody. In a disturbing echo of Soviet
practices, some bave been taken to mental institutions. A copy of our report on these
individual Falun Gong cases is aftached to my testimony. While it is difficult to verify all
of these reports given China’s adamant refusal to permit human rights monitoring, they
are consistent with the fact that torture is endemic throughout China and the fact that
more than a quarter-million people are already in the re-education through labor system.

1 should be clear that Amnesty International takes no position on trade sanctions
against any country as a matter of policy. We neither oppose them nor support them, and
have never taken a position for or against extending Most Favored Nation (MEN) status
to China. By comparison, the Chinese government has repeatedly threatened trade

sanctions of its own against companies and governments that have angered Chinese
officials. ~

We do believe, however, that effective hurnan rights policies require consistency
and credibility, and credibility means being willing to pay a price to stand up for human
rights victims. It’s almost never a question of whether US officials “care” about human
rights. It’s a question of whether they — and above all, whether President Clinton — care
enough to be willing to fight for human rights.

This explains why the annual effort to condemn China’s human fights record at
the Human Rights Commission in Geneva, and the annual debate on China’s human
rights record in the Congress, continue to be important even when the ultimate vote goes
in China’s favor, They demonstrate, to the Chinese Government and to human rights
victims in China, that the human rights issue will not go away, that it will remain a
serious deterrent to better relations and that there is a diplomatic price to be paid for

flaunting the human rights standards that have been universally accepted by nations from
every continent, including Asia.

In light of China’s ferocious campaign against Falun Gong, its unrelenting
repression against Tibetans and Uighers and its failure to move forward in any
meaningful way on the major human rights promises it has made, such as implementing
international human rights treaties, Congress is clearly entitled to be skeptical about
assertions that China’s admission to the WTO will herald the dawning of a new age in
China. I think it is significant, and probably wise, that US Trade Representative Charlene
Barshefsky has been very circumspect in making any such claim. For instance, she was
quoted in the New York Times saying, “We have to be realistic about the prospects for
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change in China because there are elements of the country that will never change.... Tam
cautious in making claims that a market-opening agreement leads to anything other than
opening the market. It may — it could have a spillover effect — but it may not. And we've
got to understand that.,” In other words, there is nothing inevitable about trade or the
WTO Jeading to human rights progress.

And frankly, the recent news is not encouraging on the human rights front or any
other. According to reports out of China, police officials there recently severely beat a
democracy activist because he spoke with a US human rights official. Even on the trade
front, Chinese leaders have rushed to tell other Asian governments that once China is
admitted to the WTO, it will stand with other Asian governments to reject and resist
Western trade proposals. In other words, China tells the US that engagement and
friendship requires the US to work to have China admitted to the WTO, while at the same
time telling Asian governments that once admitted to the WTO China will become a
stalwart opponent of US proposals.

Without question, however, the period between now and the Congressional debate
on the China deal represents an opportunity for the Clinton Administration to
demonstrate that the tree of engagement can bear fruit. There are three steps that the
Chinese government could take or at least set in progress immediately to demonstrate a
genuine commitiment to the rule of law and to fulfilling international commitments.

First, the Chinese government could announce that it will review the convictions
of every person serving a prison sentence for counter-revolutionary offenses. These
offenses are no longer even on China’s statute books, having been replaced by a new
National Security law. This is a step China could announce on its own, saying that it iz
simply making an effort to fully implement its own laws.

Second, China could announce that it will dismantle the “re-education through
labor™ system. It is simply impossible to claim a commitment to the rule of law and
simultaneously maintain a system that sentences hundreds of thousands of people without
due process.

Third, the Chinese Government could move forward to ratify and implement
international human rights treaties. All three of these steps go directly to the credibility
of China’s international commitments and commitment to the rule of law,

There are, of course, many other critical human rights issues in China. Religion
continues to be severely repressed throughout China. Just as the repression of Tibetans,
Ulghers and Christians has already demonstrated, the campaign against Falun Gong
shows how extraordinarily fearful Chinese authorities are of any form of organized entity
— however peaceful. To be frank, and speaking just for myself, I shudder when I read
that implementing the US-China trade agreement may cause millions of people to become
unemployed. One Western diplomat was quoted in the Washington Post saying that if
China fails to create a social safety net for the unemployed, “things could get
extraordinarily ugly.” Indeed. I don’t believe that governments can maintain social
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stability in the long run by cutting themselves off from the rest of the world and
maintaining bloated state enterprises. But when painful change comes in a democratic
society, the unemployed and the poor can hold leaders accountable and demand
government policies to ameliorate their suffering. In China, the answer may instead be
the cattle prod, the firing squad or a one-way ticket into the laogai. Remember that
China is a country where people have literally been given the death penalty and shot for
making counterfeit tax receipts.

"Mr. Chairman, you have many distinguished expert witnesses on human rights in
China testifying before you today, so I will not prolong my remarks. I look forward to
hearing their testimony and to answering any questions you or other members of the
Committee may bave. Ihave brought with me several recent Amnesty reports on human
rights conditions in China, including the campaign against Falun Gong, the situation in
Tibet and in Xinjiang, and others, and with your permission, I would ask that they be
made a part of the record of the hearing.

Thank you.
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PEOPLE’'S REPUBLIC OF CHINA
REPORTS OF TORTURE AND ILL-TREATMENT
OF FOLLOWERS OF THE FALUN GONG

Amuesty International is deeply concerned by reports that detained followers of the Falun
Gong have been tortured or ill-treated in various places of detention in China. In early
October 1999, one member of the roup, a 42 year-old woman, was reportedly beaten to
death in police custody in Shandong province. Many followers of the group remain in
detention across China and it is feared that they may be at risk of torture or ill-treatment.

Many Falun Gong practitioners are middle-aged or elderly people, with a large proportion
of women among them.

The Falun Gong - 2 movement which combines teaching of meditation and exercises as a
method to improve health and moral standards - was banned by the Chinese government
in July 1999. The government, apparently concerned by the large number of followers in
all sectors of society - including government departments, declared it was a “cult” and a
“threat to stability” and Jaunched a pationwide propaganda campaign against it. The
campaign was described as an important “political struggle”. Thousands of Falun Gong
followers who attempted to protest peacefully aainst the ban or who continued to practice
exercises were arbitrarily detained across China in the days and weeks which followed the
ban. Many were reportedly beaten by police in the process. At least hundreds are believed
to remain in detention. Some are now being brought to trial on politically motivated
charges. They are likely to be sentenced to long prison terms after unfair trials.

The following are some of the reports of torture and ill-treatment of Falun Gong
practitioners received by Amnesty International. Some are accounts of police brutality
against people arrested in the immediate aftermath of the ban on the Falun Gong in July
1999. Many other cases have been reported. While in the current climate of repression it
isdifficultfo verify these reports; they contain specific and often detailed information about
the places and circumstances in which torture is reported to have occurred, including the
names and details of many of the alleged victims, and in some cases their photograph. Most
of these reports describe patterns of torture which are known to be common in China. They
contain serious allegations which should be impartially investigated. Under the UN
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, which China ratified in 1988, China has the obligation to investigate all reports

and complaints of torture, bring those responsible for torture 1o justice and compensate the
victims.

Amnesty Intemational 22 October 1999 Al Index: ASA 17/54/38
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Torture - Falun Gong

While this document focuses on reports concerning the Falun Gong, Amnesty
International is also concerned by other recent reports of torture in China, some of
which concern Tibetans arrestid or imprisoned for political reasons. Amnesty
International is particularly concerned by reports of the death due to torture of Tashi
Tsering. A 39 year-old Tibetan, Tashi Tsering is reported to have died in carly
October 1999 of injuries sustained during beatings by People’s Armed Police at the
time of his arrest. He had been arrested in Lhasa on 26 August 1999 after trying to
replace the Chinese flag by the Tibetan flag in a public place. (For fusther information,
see T.LN. News Update and TCHRI) press release, both of 13 October 1999). Another Tibetan,
who had been repeatedly tortured in prison afier his arrest in 1996, died earlier this
year shortly after he was released from prison “on medical parole” in a critical

condition. (See Amnesty International’s “Open Letter to the President of the People’s Republic of
China”, 27 September 1999, Al Index: ASA 17/50/99).

These recent reports add to a wealth of evidence that torture of eriminal or political
suspects and convicted prisoners remains widespread in Chiria. While torture is
prohibited by Chinese law, the law is routinely ignored, many cases of torture are
covered up, and few of those responsible for torture are punished.

THE DEATH OF ZHAO JINHUA:

Zhao Jinhua, female, a 42 year-old farmer from Zhaojia village, Zhangxing county,
Shandong province, is reported to have died on 7 October 1999 in a police station of
Zhangxing county. A Falun Gong practitioner since 1995, Zhao Jinhua had been taken away
by Zhangxing county police on 27 September 1999 while she was working in the fields.
While inpolice custody, she was reportedly put under pressure to renounce her Falun Gong
practice and repeatedly beaten with clubs and electric batons when she refused to do so. On
7 Qctober, she was sent twice to the county hospital for emergency recovery, but she was
dead before arriving at the hospital the second time. On 11 October 1999, a police
spokesman in Zhangxing county confirmed her death but declined to comment on the cause,
according to an Agence France Presse report from Beijing on that day.

Unofficial sources report that local police informed Zhao Jinhua's family of her death on
8 October, warning them not to discuss it. According to the sources, an autopsy carried out
on 8 October by medical experts from Zhaoyuan city and Yantai city found that Zhao
Jinhua had wounds and haematoma on many parts of the body, except the head. The
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autopsy report indicated that her death had been caused by beatings with blunt instruments,
it appears that the police or other authorities arranged for her body to be cremated
immediately after the autopsy. Her ashes were given back to her family on 9 Qctober. The
speed with which the body was cremated suggests that the authorities were trying to cover
up the circeumstances of her death, as is often the case with deaths in custody in China.

Another Falun Gong practitionier detained in Lizoning province, Zhm Shaolan, reportedly
died on 7 October 1999 several dajs after going on hunger strike to protest at her arbitrary
detention. Zhu Shaolan, a 50 year-old woman from Jinzhou city, had been detained on 28
September together with other Falun Gong practitioners who had collected signatures for
an appeatl to the authorities against the ban on the group. While in police custody, 40 of the
detained practitioners reportedly went on hunger strike on 29 September, including Zhu
Shaolan. She reportedly soon became very weak and started to vomitafter being on hunger
strike for four days. On 5 October, police sent her to hospital and she is reported to have

died there on the moring of 7 October. As far as is known, there has been no public
enquiry into the circumstances of her death.

OTHER REPORTS OF TORTURE:

Most of the allegations cited below come from Fatun Gong (FLG) sources in various places
in China.

Dalian city, Liaoning province:

In Dalian city, as in other places, groups of FLG practitioners were arrested on various dates
in the past three months for appealing against the ban on the FLG or practising FLG
exercises in public parks. Many were held for 15 days of “administrafive” detention - a
punishment imposed by police under public order regulations. Some were reportedly
tortured or ill-treated in police gustody. The following cases concern people detained at the

Yaojia Detention Centre; Jocated in Nanguanling in Dalian, in late August and September
1999,

Zhang XiaoHong, a 38 year-old woman from Dalian, was arrested on 30 August 1999,
when she was practising the exercises in Youjia Village of Shahekou District. She was
charged with "disrupting social order by using feudal superstition”, served with a 15 day
detention order and detained at the Yaojia Detention centre. On 9 September, when she
asked permission to do FLG exercises, she was reportedly tied to another practitioner with
handeuffs and they had to sit back to back on 2 hard bench for 23 hours. During that period,
they were not allowed to eat, sleep or go to the toilet. When they were untied in the evening

Amnesly International 22 Oclober 1992 Al Index: ASA 17/54/39



59

Torture - Falun Gong

of 10 September, they were handouffed individually with their hands tied behind their back,
remaining tied in this fashion until 14 September. During that period, they could lie on their
sides but could not slesp, because the handcuffs had automatic tightening devices, and
tightened and cut into the skin if they fell asleep. They had to rely on the help of fellow

inmates to eat and pass stool. On 14 September, the handcuffs were moved to the front.
They were released on 15 September.

Sun Lanfang, a 28 year-old wo’mgégn from Dalian, who was also detained in September at
the Yaojia Detention Centre, is reported to have been tortured because she practised FLG
exercises in her cell. She was reportedly shackled in 2 device known as the "Di Lao"
{meaning literally “underground prison”), which includes a pair of handeuffs and foot-
shackles linked together with crossed steel chains. Such instruments, which make it very
difficult and sometimes impossible to walk or sit down, are known to have been used in
prisons in various places in China. In Sun Lanfang’s case, the device was reportedly further
tied to a steel plate, so that she could not move for about 99 hours.
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Diagram showing two types of “Di Lao™

Zhang Chunging, 2 58 year-old woman from Dalian, was arrested on 3 September 1999
for practicing FLG exercises in a publjc park and detained for 15 days at the Yaojia

. Detention Centre for “disturbing public order”. While held
there, on 5 September, she was reportedly shackled in the
“Di Lao” device when she said that she wanted to practice
FLG exercises. According to an account she gave after her
release, she conld not walk with the device and had to craw!
back to her cell when it was put on her. She remained
shackled in this way for two days and nights and was put in
the device again on 9 September when she and other women
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were found doing the exercises in their cell at night.
‘According to her account, on 10 September, 30 of the
women detained were beaten when they started reciting
passages from a FL.G book. Many of them were handcuffed
to window bars in the corridor for many hours, while others
were handcuffed in pairs back to back. They were freed |
from the handcuffs on 11 September.

Sa Yusong, a 36 year-old woman held at the Yaojia Detention Centre in Dalian in
September 1999, was reportedly tied with handcuffs to a pipe of the heating system from
11 amon 4 September till 8 am the next day; then she wastied to a window rail until 4 pm
on 5 September. Considered by police to be stubborn, she was reportedly handcuffed again
with her hands tied behind her back from 9 September until her release on 11 September.

Yi Xingqin, 2 34 year-old woman who had also been detained in g
Dalian on 30 August 1999, was reportedly made to stand up for
21 hours handcuffed to a window rail from 8 to 9 September
1999. She was then tied back to back with angther practitioner
for about 24 hours on 9-10 September. Following this, she
reportedly continued to be handcuffed at night until her release on
15 September.

Yang Xiujian, a 33 year-old woman detained in Dalian on 30 August 1999 and held at the
Yaojia detention Centre, was reportedly handouffed to-'a window rail on 4 September and
made to stand up tied there continuously for about 30 hours, after she told the guard that
she wanted to do FLG exercises. As she later repeated the request, on § September she was
reportedly put in the "Di Lao" device (see above), sitting on bricks in a cell until the
evening of 9 September. Her menstrual period started that evening but she was not allowed
to change or removed from the “Di Lao™ device. Instead, she was reportedly made to walk
fast by the guard from on cell to another while wearing the device which poked a hole on

her foot. In the evening of 10 September, the “Di Lao” was removed, but she remained
handcuffed until she was released.

Zhu Hang, female, an Associate Professor at the Department of Humanity and Social
Sciences of Dalian University of Science and Technology, was arrested when practising the
FLG exercises in a park on 30 August 1999, charged with "disrupting social order with
feudal superstition” and detained at the Yaolia Detention Centre. She too was reportedly
tortured by being shackled in 2 “Di Lao” device in such a way that she could not move. As
a result, she was not able to use the toilet or feed herself. She reportedly started fasting
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because she did not want to make difficulties for other detained practitioners and there was
not enough food for everyone. Seven days later, the detaining authorities apparently started
‘to worry about possible "life accidents", and ordered several guards to force feed her by
pricking her mouth open with spoons, which caused severe injury inhermouth. Later, they
reportedly installed a pipe in her nose to feed liguid in her. She eventually lost
consciousness and was sent to the People’s No. 2 Hospital of Dalian City for recovery.
Because of the shackles, her left foot had become swollen to almost double its normal size

and she had injuries on her right ﬁaot She could not open her mouth properly and had
difficulties speaking. .

Huang Hongq:, male, a 29 year-old doctorate student from the Dalian Mechanical
University in Liaoning province, was takéif into police custody with 10 other FLG
practitioners on 28 August 1999 for doing exercises in a park in Dalian. He was held
without charge for two weeks, In an interview with the news agency Agence France Presse
(AFP) after his release, he reported that they were beaten on several occasions in detention.
The first time was on 6 September when they did their exercises at night in their cell. "The
guards took our trousers down and gave each-of us 15 lashes with a leather whip. Our
buttocks were covered in blood,” he reported to AFP. According to his account, on 12
September, the guards also forced them to take off their shoes and hit them in the face
before handcuffing them to a window for hours. Two days later, they were beaten with

rubber coshes, he said. He was released after his university mtervened {AFP, Beijing, 6
Qetober 1999).

In a separate account which largely confirms the one above, Wang Renguo, male, another
FLG practitioner from Dalian who was detained as the same time as Huang Hongai,
reported that he and five other practitioners were beaten with rubber sticks when they tried
to talk to the director of the detention centre. They were also slapped on the face with shoes
and tied to a window for five hours, he said, while another FLG practitioner held on a
different floor was chained for four or five days for doing FLG exercises.
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Hunan province:

- When the FLG was banned in July 1999, police in Hunan province reportedly enr?llt?d
people described by dissident sources as “thugs™into the Joint Defence Teams, to assist in
the searches of the numerous FLG teaching centres and practice sites in the proviace z}nd
in the arrest of key FLG members. Many incidents of violence reportedly occurred during

the searches and arrests. The following allegations have been made in connection with such
incidents: :

On 22 July in Changsha city, a Special Police Unit of the Changsha Public Security (police)
Bureau, escorted by an armed police unit, raided the FLG General Assistance Centre of
Hunan Province and reportedly beat and injured all the FLG contact persons present there.

On 24 July in Yueyang city, during a police raid on a publishing company which hac%
printed FLG books, the owner of the company, identified as Mr. Yu Hanxin from Hubei

province, allegedly had his legs broken on the spot by a senior officer from the Yueyang
Public Security Bureau.

On 25 July in Anhua county, Ms. Li Juhua, a FLG practitioner at the Meicheng Town
practice site of Anhua County, was allegedly taken away by the local Joint Defence Team
and raped by members of the team, suffering severe mental frauma as a result.

On 25 July in Changde city, Zhou Zhi, male, a FLG practitioner at the pract.ice site of
Dingcheng District in Changde City, was allegedly brutally beaten by police when he

argued with them while they were searching his home. Al his money and other belongings
were reportedly taken away by police.

On 26 July in Xiangtan city, Mr. Yang Junhua, the contact person of the FLG Shaoshan

practice site in Xiangtan City, was allegediy beaten and injured by members of the No. 7
Joint Defence Team of Xiangtan City.

.

Changchun city, Jilin province:

In Changchun, FLG practitioners detained in late August 1999 at the Yushu County
Detention Centre were allegedly beaten with electric batons, kicked in the gomach,
shackled, and forced to swatlow dirty water. Details about those reportedly subjected to

such treatment are not available. Several hundred FLG practitioners were reportedly still
held in various detention centres in Changchun in early October.

Amnesty Infernational 22 October 1999 Al index: ASA 17/54/99
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Jiaozhou city, Shandong province:

Over 50 FLG practitioners were taken into police custody in Jiaozhou city on 8 September
1999, Some among them were allegedly beaten, deprived of sleep forfive days and of food
for three days, to dissuade them from appealing to Beijing against the ban on the FLG and
force them to “confess” their wrongdoings. Before being released, they were reportedly
warned by police against telling-others about their treatment in custody.

Some FLG practitioners in J iaozhou were allegedly sent by police to a mental hospital and
held with mental patients. Two of them have been identified as Wei huayu, an employee
of the Jiaozhou Accounting Firm, and Tan Guiha, a werker at the Third Shoe Factory of

Jiaozhou. Both were allegedly forced to take sedatives in the hospital where they were held
for over 20 days.

. Beijing municipality:

Many women, practitioners of the FLG who had gone to Beijing in August 1999 to appeal
to the authorities against the ban on the group, were reported to be detained in late August
and September in the women’s section of the Qiliqu Detention Centre, Changping county,
Beijing. Some 60 of them reportedly startedia hunger strike on 7 September and were
punished as a result in the following days. On 9 September, having fasted for two days,
some were forced to stand in the burning sun and were reportedly beaten when they could
not stand up any more. One woman identified as Ms Zhang Xihong, after ten days on
hunger strike, reportedly had her feet and hands chained closely together so that she conld
only walk bent double. Ten other women were reportedly handeuffed for threé days. Others
were beaten with belts and various objects, orforced to stay for long pertods with their body
bent at a 90 degree angle and their arms raised high behind their back. One woman,

identified as Ms Guo Fenren, was reportedly beaten on the face with a string of keys until
blood covered her face.

Gao Shanshan, a 16 year-old girt from Qigihaer, in Heilongjiang province, was reportedly
detained in Beijing on 24 September 1999 after being denounced to the police for
possessing a FL.G book. In an appeal which circulated in early October, her mother, Zhou
Yingjie, said her daughter had come to Beijing from Qigihaer on 20 September in order to
raeet her. Zhou Yingjie was on a visitto Beijing from Japan, where she resides. The mother
alleged that the young girl had been ill-treated by police, including by having food in which
some unidentified substance was mixed poured down her throat while her hair was being
pulled back by a policeman. The appeal indicated that Gao Shanshan was still being
arbitrarily detained as of 2 October. It also said that her father, Gao Deyong, a 50 year-old
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engineer in Qigihaer and FLG practitioner, had been illegally detained in that city since 23
September 1999,

' O0000000000000000

Amnesty International is calling sn the Chinese authorities to-Tannch without delay
impartial investigations into the'reports of torture and ill-treatment cited in this
document and other reporis or complaints of torture. It is also calling on the
authorities to publicly disclose the results of the investigations, to punish those found
responsible for torturing or ill-treating detainees, and to take measures to ensure that

people who remain in detention are protected from torture and other cxuel, inhuman
or degrading treatment.

KEYWORDS: RELIGIOUS GROUPS! / TORTURE ILL-TREATMENT! / WOMEN1 / DEATH IN

CUSTODY / TORTURE TECHNIQUES / FORCIBLE FEEDING / FARMERS / ACADEMICS /
STUDENTS / JUVENILES / PHOTOGRAPHS
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President
New Jersey State AFL-CIO
Before the Subcommittee on International Operations and Human Rights of the
House Committee on International Relations
on the Inclusion of China into the WTO

December 8, 1999

Thank you, Mr. Chairman and members of the subcommittee for allowing me to present the views
of the NJ State AFL-CIO on the inclusion of China into the World Trade Organization (WTO) and
the effect this, and other U.S. trade policies would have on New Jersey.

New Jersey’s trade economy, and the jobs of hundreds of thousands of New Jerseyans, are threatened
by China’s impending accession into the World Trade Organization. China should not be allowed to
capitalize on its human rights, workers’ rights and environmental failings to the detriment of New
Jersey’s working families.

In 1998, the U.S. had a $57 Billion trade deficit with China. In that year, U.S.- China trade yielded
a grossly skewed import/export ratio, with $71 billion in Chinese goods entering this country, and
only $14 billion in U.S. exports. This is a direct result of the normalized trade relations (NTR)
between China and the U.S. Granting China permanent or annual NTR status will only serve to
worsen that ratio. .

New Jersey has been particularly hard-hit by recent U.S. free trade agreements, already. In 1996,
manufacturing employment in New Jersey fell below 500,000 for the first time since the 1930's. Free
trade agreements with Canada, Mexico, and Europe have resulted in the loss of hundreds of
thousands of American jobs, as businesses have relocated to exploit weak or non-existent labor and
environmental protections. In the wake of these agreements, corporate profits have grown while high
paying American jobs have been lost, and the wage gap for American workers has widened.
According to Business Week, in 1998, the average pay of an American CEO was 419 times that of
an average factory worker! While corporate profits continue to grow, the working people of New
Jersey are struggling to pay their mortgages, send their kids to college and improve their overall
economic standing.

The North American Free Trade Agreement resulted in the loss of 400,000 American jobs in its first
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five years. New Jersey alone has lost more than 28,000 jobs to increased trade deficits. New Jersey's
1903 to 1996 NAFTA trade deficit was $2 Billion. During the same period, the median hourly wage
in New Jersey dropped from $13.07 to $12.55. Again, this situation will only get worse upon China’s
acceptance into the WTQ.

Chinese economic policy depends upon maintenance of a strategy of aggressive exports and carefully
restricted foreign access to its home-market. The systematic violation of internationally recognized
workers’ rights is a strategically necessary component of that policy: Chinese goods are made without
the additional cost of a living wage or humane conditions for workers, and in some cases the goods
become even cheaper because workers are never paid at all. China’s actions with respect to workers”
rights currently violate existing provisions of U.8.-China agreements. WTO accession while China
continues to exploit its own workers and U.S. consumers could only function as an endorsement of
that country’s horrendous human rights record.

China flagrantly abuses prison labor, and denies its workers freedom of association and the right 1o
organize and bargain collectively. Human rights abuses in that country are increasing rather than
declining. While the United States continues to romance China as a trade partner, religious and
political persecution against the Chinese people has worsened. Chinese labor activists are regularly
jailed and Imprisoned in reeducation camps for advocating free and independent trade unions, for
protesting comuption and embezzlement, for insisting that they be paid the wages that they are owed,
and for talking to journalists about working conditions in China. Conflict between worker activists
and the Chinese police frequently end in violence. In January of 1999, police attacked a group of
retired factory workers in Wuhan, who were protesting unpaid wages and pensions. Many of the
retiress were beaten.  Attacking people for speaking out is contrary to our most fundamental
American values, yet it is a regular occurrence in China.

In 1996, in Singapore, the WTO committed themselves to observing such core labor standards as
freedom of association, the right to organize and bargain collectively and prohibiting child labor,
prison Jabor and other forms of employment discrimination. Now, the WTO is preparing to sacrifice
those commitments to human rights, workers” rights, and environmental protections to satisfy the
greed of multinational corporations, Acceptance of China’s deplorable human rights, labor, and
environmental action in global trade will not only ensure that these atrocities will continue, but will
make it even more difficult for other nations to compete in the global economy without sacrificing
labor and environmental standards, and the freedom and welifare of their citizens.

In order to prevent that sacrifice, the NJ State AFL-CIO urges the United States, the greatest
industrialized nation in the world, to take the lead in protecting human rights, workers’ rights and ouwr
environment, To that effect, we suggest that an independent body, led by the United States, develop
an International Code of Ethics which countries secking to trade with us must meet. The Code
should establish a minimum set of standards identifying basic human rights, workers’ rights to a living
wage and to organize and bargain collectively, and environmental concerns. The Code should include
tough enforcement mechanisms, including the denial of trade with the United States when a country
is found 1o have violated or ot met the established standards.

2
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Second, the NJ State AFL~CIO also recommends that a Federal Industriat Retention Commission be
created. The Commission should be empowered to review and investigate any and all plant closings
or mass layoffs at American companies due to the relocation of jobs to other nations to determine
whether the relocation was due to employer attempts exploit reduced wages and bernefits, weak labor
standards with respect to organizing and workplace safety, or weak environmental or human rights
standards. If so, the Federal Government would be authorized to enforce powerful economic
sanctions against the offending company.

Third, as a condition of accession to the WTO, China, like any other nation, must be required to meet
its responsibility to the global economic community. China must be required to abide by core labor
and human rights standards: free all jailed human rights and labor activists; allow workers to freely
associate and organize, and agree to support integration of enforceable workers’ rights rules into the
WTO.

Fourth, the WTO must revise the commercial terms under which they are willing to accept China. The
U.S. must be safeguarded from unpredicted import surges, and market disruption caused by import
volume. Multilateral surveillance measures, including periodic and acurate reviews, should be
implemented as part of a program of general safeguarding of commercial trade measures. Unions and
other concerns should have standing to sue if the U.S. government fails to act, and should be
guaranteed access to the accurate and complete information necessary to make a complaint. The
WTO should establish a review process for determining when China’s “non-market economy” status
will end. A longer and more practical phaseout period for Chinese textile quotas should be
established.

These terms are necessary and essential protections for the workers of China, but also for the working
people of New Jersey and the rest of the United States. Our workers cannot afford China’s accession
into global trade, or the forfeiture of the United States’ ability to sanction trade on the basis of human
rights. Nor can we afford to forfeit the use of 1.8, trade measures to remedy unfair trade practices.
U.S. manufacturing and other businesses should not, and cannot, function and succeed in a global
economy that enforces the rights of some of its workers, while sacrificing the rest, American workres
will continue to lose their jobs and their livelihoods until all U.S. trading partners are held to
internationally recognized trading standards.

Business and industry must behave responsibly toward American working families and our
communities. The shockwave of insecurity ripping through our communities must be countered by
aggressive worker and government measures demanding that corporations be responsible and liable
for the devastation they cause in the pursuit of corporate greed.

Thank you, Mr. Chairman and members of the committee for your time.
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We are standing today at a historical crossroads. Down one path lies a
United States chasing after market access in China, talking about human righss
but only acting on trade deals. Down the other path is the chance to have a
principled foreign policy in relation to China, one based on American values
and nationz! interest.

For the most part, the United States has been moving steadily down the
first road, kowtowing to business interests and using all of the U.S.'s
negotiating abilities to push for business deals. The WTO agreement is
supposed to be a major milestone on this road. It has long been fashionable to
think, "What is good for Wall Street is good for the United States." But we
must also realize that this deal gives a timely boost to the Chinese Communist
leadership. This blood transfusion to an obsolete and dying regime is both
unwise and unnecessary.

Faced with a stagnating economy and sagging exports, the Chinese
Comraunist Party desperately needs increased foreign investment and
guaranteed access to foreign markets, with no threat of bilateral sanctions. This
deal gives just that to the Chinese dictators, increasing their autherity and
claims to legitimacy.

The Chinese leadership has not proven to be a reliable partner in its
international dealings. Its human rights abuses violate the United Nations
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treaties it has signed, and it continues to violate trade agreements by dumping
and exporting forced labor products.

There are those that will argue that economic progress will bring
political openness to China. Of course this argument was not applied to the
Soviet Union. Regardless, we have seen this "dollars to democracy” theory fail
over the past twenty years. The Chinese people may have more brands to
choose from at the store, but they sull risk arrest, torture and imprisonment
because of their political beliefs or their faith. China continues to imprison
political dissenters and labor activists, to repress religious freedom, to execute
more of its citizens than any nation in the world, and to violate the rights of
women in its population control policy.

The current crackdown on the Falungong is a sad but perfect example of
the how the Chinese government treats its common citizens. The Beijing
government actually supported Falungong when it first started to flourish in
China. The Communist Party realized that China is facing an ideological crisis:
the people do not have faith in the Party as they once did. Falungong seemed
like a harmless way to fill the ideological vacuum. Let them meditate. It's much
better than meeting to discuss politics or Christianity or unemployment. Slowly
the yellow book became more popular than the red book. It seemad that
millions of Chinese had found a new bible.

But Falungong quickly became a nationwide and organized movement,
and that the Beijing government could not tolerate. The Chinese Communist
Party does not allow any organization except itself to have 4 naticnwide
structure, regardless of the organization's purpose. So in retaliation, the Beijing
government declared Falungong a cult, and is arresting members by the
thousands on charges of spreading superstition or subverting the government. If
we look in the yellow book, it does not discuss subverting the government, it
does not advocate violence, it does not say that the apocalypse is coming,
Rather, it talks about an individual's spiritual health and demonstrates how to
do proper breathing exercises.

Like all rotalitarian regimes, the Chinese government is paranoid. It
considers these people a threat. And will treat them as it does any threat, by
cracking down quickly and completely. Lawyers in China have been instructed
not to represent these people, showing that the Chinese government will easily
break its own laws.
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The members of Falungong are detained, tortured, and sent to labor
camps. It is reported that over 35,000 people have been detained since the
crackdown began in July, Today a new crackdown is starting on another group
that practices traditional breathing, Zhong Gong. So far 100 members have
been detained. These arrests continue even as China receives the Secretary-
General of the United Natdons.

The Chinese government just released a new law, declaring that any
gathering of over 200 people must be approved by public security. The Chinese
Communist Party is fundamentally threatened by any popular group—students
who want an end to corruption, workers who want their pensions or
independent unions, or even middle-aged women practicing meditation
exercises in the park.

The Chinese Communist Party will grow richer and stronger from if
approved for WT'O membership. Part of its new wealth will go to upgrading its
instruments of authority: the police and the military. Foreign invesument will
help them crackdown on the Falungong more efficiently, and it will help them
harvest organs from prisoners with better technology.

There is also the question of national security. Congress should, when it
considers permanent NTR status for China, put this agreement under a
national security microscope. The relationship between a lack of democracy,
economic growth, and China's military expansion is a serious one and must be
closely examined.

From 2 human rights standpoint, granting China permanent NTR will
give them a green light to continue to abuse their citizens. That action will tell
the dictators that the United States ill ignore the horrible way the Chinese
people are treated as long as markets are open to trade and investment.

Perhaps one day, the U.S. government will try to promote human rights
in China with che same zeal char it runs after market access. Maybe one day a
President of the United States will use his or her private line with the Chinese
President to promote human rights, to show that the United States is serious
about freedom and democracy. Today, that responsibility rests with the
Congress.
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Hearing on China, the WTO and Human Rights

Thank you, Mr. Chairman, for the opportunity to testify before the
Subcommittee this morning. It is a great honor and always a pleasure to
see you, sir. My name is Mary Beth Markey and I am the Director of
Government Relations at the International Campaign for Tibet, a non-
profit, membership organization advocating for the rights of the Tibetan
people and a negotiated political solution for Tibet.

Like many of our colleagues in the labor, environmental and human rights
communities, the International Campaign for Tibet believes that the World
Trade Organization has both the potential internationally to liberalize
economies -- a good thing -- and to promote an ethic based on the
accumulation of transnational corporate wealth which ignores democratic
principles, hard-won environment safeguards, and basic human rights --
which is very bad and the basis of our opposition to an unregulated WTO
and to China’s accession at this time.

The International Campaign for Tibet calls on the US Congress:-- to see
the coming debate on China’s WTO membership and permanent NTR status
as an opportunity to consider carefully the WTO’s potential and proclivity
to address rights abuses; and then, to use this opportunity of maximum
leverage to extract meaningful human rights concessions from China.

The Congress need not be a rubber-stamp for this administration’s
investor-based trade priorities, especially with regard to the China market.
Our nation has many serious concerns with China, human rights and the
situation in Tibet being just two that are systematically dismissed by
Beijing. The U.S.-China human rights dialogue is shut down, although
other countries continue to meet bilaterally to discuss human rights. The
Washington Post reportéd yesterday that Beijing will not even accept our
human rights demarches and, as a new protocol, insists that they must be
delivered to the Embassy here in Washington.

Appeéls to Chinese leaders from heads of state the world over to begin
dialogue with His Holiness the Dalai Lama are routinely answered with
Chinese histrionics.
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In Tibet the use of prison labor in economic development is openly stated
policy. Prisoners forced to work in prison greenhouses fall ill from
pesticide exposure. Torture is routine. “Patriotic Re-education” continues
in monasteries.

Popular resistance against hard-line policies on religion and against the
Dalai Lama continues. In Lhasa in October, Tashi Tsering who attempted
to raise the banned Tibetan national flag during the National Minority
Games was severely beaten and died of his injuries in detention.

Tibetan homes are routinely searched for evidence of “splittist activities.”
Officials demand “loyalty to the unity of the motherland” and caution
against “the infiltration and sabotage of foreign hostile forces.”

Ngawang Sandrol, a nun first arrested when she was just 13 is serving her
10th year in prison and has just received a third term extension, which
means she will serve a total of 21 years in prison - for singing songs of
her love for Tibet and His Holiness the Dalai Lama. According to the
Tibetan Information Network in London, a female prisoner in Lhasa’s
notorius Drapchi prison, based on current information for records with
adequate data, has a 1 in 20 chance of not surviving the consequences of
imprisonment.

China is silent to requests from U.N. officials and agencies and from
numerous government, religious and humanitarian delegations to meet with
the young Panchen Lama. This little boy, held captive since he was 6-years
old, goes missing -- an alarming report on a Chinese internet site suggested
that he died in Gansu province and was cremated in secrecy. For 4-1/2
years, since May 1995, the United States has raised his case with Beijing.
Assistant Secretary Koh has requested to see him as part of the resumption
of the bilateral human rights dialogue.

Here, Mr. Chairman, I beg your patience to address a terrible flaw in the
U.S. position on the Panchen Lama. While the issue of religious freedom
has been elevated to a priority among rights at our State Department, an
ambassador-at-large and a Commission on religious liberty named, our
government has taken an equivocating position with regard to the authority
of the Dalai Lama to recognize the reincarnate Panchen Lama.

The Panchen Lama, is referred to by our foreign policy establishment as
the “Panchen Lama recognized by the Dalai Lama.” However, since the
Chinese Communist Party leadership chose another boy to replace the
kidnapped boy, our government refers to him as the “Panchen Lama
appointed by the Chinese.”



73

Of course, the Chinese Communist Party has no right of primacy on any
religious issue. Nonetheless, the administration is providing Beijing cover
with its ambiguous approach. This is wrong. Would we hesitate to
recognize the choice of a Pope by the College of Cardinals in Rome? Is a
muliah not a mullah because we quibble with the politics? How can the
United States advocate on behalf of religious freedom, and accept that the
Communist Party, the antithesis of a religious body, has a legitimate role in
naming the 11th Panchen Lama of Tibet?

It is precisely this kind of conflicting signal that doomed to failure the 1993
Executive Order on MFN, and we should guard against mix signals with
respect to permanent NTR.

China’s intransigence on human rights forces Congress to make good use of
the NTR debate. Whether permanent NTR is conditioned to specific,
achievable actions on the part of China, as was the case when MFN was
conditioned by Executive Order in 1993, or whether permanent NTR is
phased in as China moves into compliance with WTO rules, the Clinton
administration and the Congress must accept the challenge of devising a
tandem human rights/permanent NTR strategy and commit together to its
implementation.

U.S. business, which has failed utterly to use its privileged access to China
and Chinese leadership to promote human rights principles, will likely not
ally itself to this strategy. However, it is past time for them to play a
responsible role in exporting the commodity of democratic values.

Mr. Chairman, the International Campaign for Tibet, with the support of
several environmental groups, has for the past months been engaged in a
battle with the World Bank over a plan to move some 58,000 mostly
Chinese settlers onto the Tibetan Plateau. The World Bank project, if
implemented, threatens to do serious damage to Tibet’s fragile high-altitude
ecosystem and will further dilute the Tibetan population and culture. The
Bank has argued, from the beginning, that the “politics” of this project are
not the Bank’s responsibility. In other words, the transfer of large
numbers of Chinese farmers onto traditional Tibetan lands, hastening the
sinocization of Tibet, need not be considered by Bank project planners in
Beijing or Bank headquarters here in Washington. Fortunately for the
Tibetans in the project area, there is a mechanism for redress at the Bank --
the Inspection Panel, and the International Campaign for Tibet has
submitted a claim against the project on their behalf,
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Destructive environmental decisions from the WTO have similarly been
interpreted as outside the scope of the WTO’s responsibility. A platform
for labor rights is being resisted, as well. And, unlike the World Bank,
there exists no mechanism for transparency and redress. It is, therefore,
not difficult to imagine development or natural resource extraction in
Tibet, made possible by the “politics” of sinocization and some giant
transnational corporation, that Tibetans oppose but are powerless to stop.

Though China's membership in the WTO might eventually pressure the
leadership to open its doors to outside monitoring, there is currently no
WTO mechanism to perform oversight and certainly little evidence to
support the hopeful position that China would accommodate it. Opening
Tibet to unregulated foreign investment more likely would promote more
Chinese migration into Tibetan areas and challenge efforts for appropriate
development designed to benefit the Tibetan people.

Mr. Chairman, Tom Hayden, a former protester of some renown,
suggested that the new generation of activists that protested in Seattle
represent the breakthrough of their generation into a public effort to
challenge the systems. The International Campaign for Tibet has seen how
our own movement has been propelled by young people. Their priorities
by nature are hopeful and forward looking -- it is very much a new world
order they seek. While they may have only shut down the WTO meeting
for a short while, I am confident they will be back and ready to play an
active role in the debate early next year on permanent NTR for China I
would caution big business not to declare victory as yet.

Finally, Mr. Chairman, I hope the Congress will look into how the Seattle
protesters were treated by the police during the demonstrations and in
custody. As an American who speaks out against the atrocities perpetrated
by Chinese police and security officials against peaceful Tibetan
demonstrators, I was appalled by what I saw on television and heard from
some of the protesters themselves. Again, I take note of John Pomphret’s
piece in yesterday’s Washington Post. In response to U.S. warnings that a
resolution critical of China might be introduced at the U.N. Human Rights
Commission in Geneva, Pomphret quoted a Chinese official as saying,
“after what happened in Seattle, how could you do this with a straight
face?” Thankfully, those protesters in Seattle have recourse through the
legal system and public opinion. That would be my answer to the Chinese
official, but it is still a shameful display of intolerance and abuse of power.

Thank you again for the opportunity to be here today.



75

A Statement Regarding:
China, WTO, and Human Rights

By Wei Jingsheng
December 8%, 1999

Dear Honorable Congresspeopie and Friends:

Make no mistake. The current situation in China is very grave.

As witnessed by the recent Falun Gong crackdown, the ongoing suppression of religious freedoms, the
oppression of independent labor unions, and the contimied imprisonment of democratic activists like myself
whose only crime was 1o openly expross their opinions, the Chinese Communist regime continues to trample
on the Human Rights of the Chinesc people.

Following America’s profuse and repeated apologies for the bombing of the Chinese Embassy in Belgrade
Jast May, the Communist Party leadership has only increased its attitude of defiance. Chinese language
newspapers have published sources stating that in a recent mesting with Chinese military officials, President
Jiang Zemin ordered an increase in the speed of military development and scoffed that a so-called “strategic
parmership” with the United States was “impossiblc™ (Shijie Ribao, Nov. 15, 1999).

That at this time the United States should choose fo award the Communist regime with a sweetheart deal to
join the WTO is utterly inconceivabie.

WTO membership, obviously a goal coveted by the Chinese regime, is a bargaining chip that should ot be
given away without receiving significant concessions on Human Rights, financial sector reform, Worker™s
Rights, and Frecdom of Speech. It app this administeation is mare worried about getting its name in the
history books than about promoting the principles of Democracy.

With the entry of China into the WTO now appearing incvitable, the 11.8. must find a way to continne the
anmual debate of China’s NTR status, ¥ NTR were made permanent, the U.S. would forfoit its finat effective
weapon for applying p on the Ce ist government, who would then be fres 1o violate the Human
Rights of the people unhindered by the threat of U.S. sanctions.

As one who spent more than 17 years in Chinese prisons, 1 can tell you that international pressure has a direct
impact on Human Rights in China. When in jail, 1 could atways judge the current state of affairs because
there was a clear and inverse relationship between my troatmont and the state of American-Chinese refations:
the more tense things became, the better I was treated in prison; the friendlier things became, the worse I was
treated.

As the Teaders of the Democratic World, it is your duty and in vour best intergst to promote Democratic
principles around the world. You must not forsake the friends of Democracy in China by giving away WTO
membership and permanent NTR status to dictators who continue to violate their citizens” Humaa Rights.

4% 4

Wei Jingsheng
December §, 1999



76

December 2, 1999

The Honorable William J. Clinton
The White House
Washington, DC

Dear President Clinton:

We are writing to you about the issue of awarding China permanent “most-favored
nation” trading status in conjunction with China’s accession to the World Trade
Organization. Rather than appease the Chinese government in this way, now is a crucial
time to influence them.

Our concemn - as a Chinese democracy advocate and U.S. Congressmen — is that once the
U.S. accords China permanent most-favored-nation trading status, the U.S. will lose the
best leverage we have to influence China to protect human rights, enforce fair trade
regulations, ensure international security, expand worker rights and stop the use of forced
tabor.

Once a member of the WTO, with all the privileges accorded to members, China can be
expected to use the WTO process to thwart attempts to protect and extend worker rights
everywhere in the world. This will halt efforts of other countries and non-governmental
organizations to expand worker rights. China’s own domestic record of worker rights and
human rights abuses provides ample reason to predict that they will use their WTO
negotiating and voting privileges to suppress those rights. It is a fact that China maintains
a forced labor system known as Laogai. What could be expected of China when the topic
of forced labor is raised by another, likely smaller member of the WTO? How would the .
constellation of multinational corporate forces, which view China as both a lucrative
export platform and potential consumer market, align themselves if China defined the
“race to the bottom” in terms of wages, workplace safety conditions and forced labor?
How then would other countries, which must themselves confront pressures from those
multinational corporations, align themselves at the WTO?

Of course, we could naively assume that China would exert a positive influence on the
WTO, and that the WTO would exert a positive influence on China. But to do so would
require that we ignore the recent history of China-U.S. agreements. That history is
marked by Chinese promises to improve worker rights, {ollowed by their reneging on
those promises, and finished by U.S. failure to use the leverage of access to the US.
market to enforce those bilateral agreements. That is precisely the sequence of the 1992
Memorandum of Understanding between the United States and China on prison labor,
when China agreed to take measures to halt the export of products made with forced
labor. According to a recent U.S. State Depariment report, “In all cases [of forced labor
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identified by U.S. Customs], the [Chinese] Ministry of Justice refused the request, ignored
it, or simply denied the allegations without further elaboration.”

The U.8. government ought to be able to conclude from this that the current Chinese
regime is completely incapable of reform on its own. In fact, China’s foreign policy has
actively sought to unify the European Community against the U.S. These are not good
conditions for a strategic partnership and permanent MFN . But if ever thers were
conditions for improving worker rights in China, they exist now, before China receives
permanent MFN. That is because the U.S. buys about 35 percent of China’s exports,
making it a consumer with a ot of clout. As you know, the U.S. federal government
frequently uses its clout as a large consumer to influence the marketplace and benefit
taxpayers, and it is the use of such market power that led the U.S. automakers, foliowed
by the world’s, to incorporate airbag technology in passenger cars. The U.S, has
shamefully allowed China to break promises of worker rights reforms without losing
access to the U.S. market as a penalty. But once China is given permanent Most-Favored-
Nation status, the U.S. will not even be able to condition access to the U.S. market on the
achievement of gains in worker rights. China will be free to artract multinational capital
on the promise of super low wages, medieval workplace conditions, and prison labor.

By giving China permanent MFN status, the U.S. will be giving up the best and only real
leverage it has to influence China to enact worker rights and protections. This will send an
unmistakable signal to Chinese dissidents, in China and the U.S ., that worker rights and
human rights in China are permanent afterthoughts to commercial considerations. Once
awarded permanent MFN status, the world’s largest systematic abuser of human and
worker rights will be able to use its coerced comparative advantage among the world of
free-trading nations. Is that what globalization is to finally and undeniably mean?

We ask that China not be given permanent MFN status, and that instead, Congress
continue to review China’s trade status on an annual basis. We believe that that is
perfectly legal and consistent with U.S, WTO obligations. We look forward to a

response.
Sincerely,
/ I
5T o) Hichin @W/SW
Wei Jingsheng Dennis J. Kucinich Christopher H. Smith

Member of U.S. Congress ~ Member of U.S. Congress



78

Congressional Reseaych Service » The Library of Congress - Washington, D.C. 20540-7000

July 15, 1993
TO H Hon. Tom Harkin
Attention: Jim Sweeney
FROM : - American Law Division
SUBJECT : Whether Legislation Authorizing Restricions on the
. Importation of Goods Produced by Child Labor Is Consistent

with the GATT

i
This memorandun regponds to your request for an analysxs of whether
legislatinn that would authorize a prohibition on imoports of goods produced by
any industry thet is identified as employing child labor conflicts with United
States ohligations voder the G 1 Apr on Tariffs and Trade (GATT).
it 3 sppear that the im; nmefabmun&erﬁ:estatutewouldhe

ingopsistent with GA‘I“I‘ artzcles hibith ﬁi:ahve restrictions
Fs Fy e o o .. etadd-n

5y Do |
app to ar!se wﬂ;h respect to. legnslahon that v
van the importation of Hems pmduced ar exporbed in violation of foreign law.

Among possible GATT. appt 5 or eliminating
international trade in child Ishor may ge the use of lehelling laws and, as
provided in the X 1 oment on the

islation, the negotiat » & multilad

matber. . .
Froposed legisiation. The proposed legislation, 8. 618, 1084 Cong., 1st
Sess. (1993), would take hoth a mululabamﬁn unilateral approach toward
restricting trade in the products of childlekdr. First, the President would be
urged 1o seek an agreement with goverima gnte that conduct trade with the
United States for the purpose of securing au fnternational ben on trade in these
items [Sec. 1. Second, the Executive Branch would be authorized to identify
countries and industries thet use child labor and, once these are identified,
waould be required to prohibit iveports from these sources except in enumerated
circumgtances. Specifically, the Seeretary of Lehor would uodertake periodic
reviews to identify any foreign industry and its host country thax “utilizes child
tabor in the exgort of products and "hag oft & continuing basis exported products
of child labor to the United States” [Sec, 4(@)]. person may also patition the
Secretary te identify a particular Dadustry its host country [Sec. #(5)]. T
making identifications, the Secretary s & talga into account information
obtained from consultations with & ig pdersl ngencies and publie
comment [See. 4(c)]. The Secretary is to promptlyipublish, infer afie, the name
of each foreign industry and its host couniry Folmally identified under this
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provision and any previously identified foreign industry and its host country for
which an identification is revoked [Sec. 4(@)l. The legislation specifically
suthorizes such revocations, provided prosedural vequirements ave met [Sec.
4601,

With some the legislation would require the Seerotary of the
Treasury, during the » effective ﬁen\:xﬁeation penod, to probibit the entry of %
ranufactured article that is 8 product of that foreign industry” [Sec. S@)(L)].

The import prohibition would not apply to the entry of & Thapufactured avticle
if any the following zonditions are met:

(1) the Seeretary is satisfied, through documented evidence, that
the importer of the article has undertaken reasonsble steps o ensure,
to the extent practicsble, that the article is not a product of child

labor; )

(2 the product is d under subk %ingsoftheHarmonized
Tariff Schedule of the United States relating to p 1 pti
{IV or VIor ch. 98); or .

{8 the pmduct was exported from the'foreign industry end its
host countcy and was en route to the United States before the firet
day of the effective identification period.for queh industry and ite host
cauntry {8ec. S(e)2)0).

de and mmmai penslsies would be § posed for atiemprs m enter any
mar sl mﬂxaprohsbmo ingsthe effecth
period [See. 6] . i

A “mapufectared aﬁmﬁe would bh (feam@& to be “sny good that is
Fabricated, Bled, or pe d" and ined “any mineral resources
{including any mineral mel) that e sicl entered fn o crude state” {Sec, 8(7)].2
A second definition: of "manufactured article” de what is to be deemed an
article that is a produet of child lzbor. A pred sriiels would be treated
as sach if itz

Y T

¥ As indivabed in She text, the lesk tevo dot g article®
one focasivg on the nature of the artice itwslf snd the other éeﬁnmgwhx& would sonstitute a
articde prod by child labor. Ay the legisladen would remudre thai the
x tHon of "any d prtiele” of an industiy found to use child labor boe prokibited,
and the Jepislation does nok appear bo indicate whtch dafindtion would apply to the probibition,
it is unclear how broad the impart s ded to be, For of this
analysis, however, we assume that unly thowe items mam sefrally determined to have been

produeed by ch.ﬁd labor would be prohibited.

2 A riners] resowrce will quaﬁfyashavmgbempibm iFat the time of entry it "hag been
hjected & only hing, dhing, i powﬁarmg, lewg:aﬁom simng, sereening, or
tHon by i <! ion, ok uther " [Sse.

B7H.
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(A) was fabricated bled, or pr d in whole or in part;
(B) contains any part that was fabei 1 bled or pre d, in whole

or in part; or
(C) was mined, guarried, pumped, or otherwise extracted,

by one or more c¢hildren who engaged in the fébricaﬁon, assembly,
processing, or extraction —

@@ in exchsnge for remuneration (regardless to whom paid),
subsistence, goods or services, or any combination of the foregoing’

(ii) under circumstances tentamount to involuntary servitude; or

(iii) under exposure #o toxic substances or working conditions
otherwise posing serious health hazards [Sec. 8(1)1.

A child is defined as "an individual who has not atbained the age of 15" [See.
8(2)]. The legislation alsc defines the term "foreign indusiry” as “any entity that
produces a8 manufsctured article in any possession or territory of a foreign
country. [Sec. 8(5)]. “Host country” is defined as "any possession or territory of
2 foreign country that is administered separately for customs purposes and on
which a foreign industry produces a manufactured article” [Sec. 8(6)].

GATT requiremenis. The General Agresment on Tariffs and Trade, at -
Article XI:1, contains a peneral prohibition on import restrictions, providing as -
follows: ’

No probibitions or restrictions other duties, tazes or other
charges, whether made effective through gotas, import or export
licenises, or-other measurés, shall be institu#ed or maintsined by any
contracting party on the ipportation of any groduct of the territory of
any other captracting party or on the sxportgtion or sale for export of
any products destined for the territory of any other contracting

party® :
A prohibition on the importation of 2 Pmduf originating in the tervitory of 2

GATT membex that might be imposed 613 would ostensibly constituie
a quantitative restriction ongan import. would thus be ineonsistent with

3 Exceptions are provided in Article XI:2 for un})m‘ restricetions related to the marketing of

comsnoditias and import i an and f v to enforce
go that ope to vestrict the sale of like domestic products, to remove
or to restrict the productiyn, of g d ‘whese producti

pti are also ided in Articla XIT import restrictions aimed at
safeguarding a Party’s balance of payments, and in Article XIX for the temporary suspension of
GATT obligations in the event of seriously injurfoug import surges thet result from a Party's
GATT obligations, intluding tariff conces Theot exceptions would not appear to be relevant
vo the proposal a¢ hand.

poTary i peiomnl
is dependent on the imported commodity if the domes‘n ::! luction. of the latter is relativaly
Tieribl
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United States obligations under Article X:1.* In the slternative, however, it
might be argued thit the prohibition is an internal regulstion governed by
Article T4 of the GATT.S If inconsistent with either of these obligations, the
prohibition would app vily need to be justified under a GATT exception, 88
diseussed below® -

Nutional treaiment for internal regulati Bince products of child
lshar may not be sold in the United States, it might be srgued that, to the
extent an identical definition of child labor is used for domestic and imported
produets, any restriction imposed under the legislstion would in fack constitute
an infernal regulation applied equally to all products sold in this country.” As
the relevant GATT article — Article ¥IT:4 — is concerned with national trestment:
of Zke products, ¥ y the i in-g would appsax fo pose
problems hoth under tk.et Article as well s under the general GATT most-
favored-nation (MFND chligation, Similar problems have arisen in connection

GATT, 28th §u‘w B&w_

cited s U8./Canade Tana &xse}(pm}u?ntzon on entzy from cmsempblion

warshsuge for consumption of tuna and tans produsts from Conads sonstituted apmlﬂbiﬁanin =
terzos of Artiele XL:1).

# A note o Article 141, the netional treatonent article of the GATT, provides that “any lav, -

repulation or requirement that applies to sn & s and @ Hkea & product and-

is .. guforeed in the case of the impertad at time or poi u&“ ctation, s

nevertheless o be d 25 ... & m or & o in

fArticlecl] .. aRE IS BG00 ject to the provisions of 49 " GATT, Ad Act. I An&cie1

mxsmmthatl‘m BCOgHiee Lhat .. laws, ! and

3 1 sale, offering for sale, purch i isfribution or wee of prod: should
o

ot e applied to i i or 3 Jurts “Tbo{iﬁ' cection 0 P

eSee, e\g‘UmtedSthm"U

Raponufthe?anel,ms-‘iﬁept 1991; panel
8, 198], st 58 fheved

« Restrictions on Imports of Tona,™
printed i Mnside ULS. Trode, Bept.

P

7TheUmceﬂ$mm,maw§12armmLm* dands Act, as ded 3
hibit: or dealms &’om ipping or del i i
commnercs an;ygonds dvced o an mtheUm;edSmmmorahout
wh&mmntm&aysmmthermmﬁw&xm from any oppressi hild labor
hos besn emplayed.” %U&Q§QWa) The Act from 4
oppressive ehild’ ]abor in or in the p duetion of goods for ommeme or in any
of In the prody of goodis for comxmente.” WUHLC. § 21U
*Oppressive thild uabor is genexally defined as a &anzhmofemplvymm ender which (1) any

any

empluyee voder the age of 16 is employed hy with cortain exceptions) in any
oecupation or (2) any eraployee between the ages ilﬁ pnd 8 xs emp!oyed by an mnplayex‘ in any
oecupation which the Secretary of Labor Suds to or the
of children” betwess those sgesor"de-mmenm}. wtheith&e!tharwﬂvbmng“ ‘{9 VS0 § 208D
In order to carry out the the Gperbtary of Labor is authorived 1o roguive
cmployexswobr&n&omsnyamplaympmofofage ESUSC § 212¢d). Section 12 is
- 10 ary employes whose services & theworkweekampmb:medma .
workyiz.ce within a foréign country o within i under the jurisdietion of the United States
other than 2 state, the Distvint ofjColumbis, Puerto Rico. and vayipus other enumerated
territories and possessione. 28 ULH.Cf § 2138, .
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with proposals to restrict imports of goods made by polluting processes, where,
as in the instant case, the restriction would not be based on a characteristic of

the good but rather on ‘means by which 1t was produc

Article L1 of the GATT provides that with respect in, inter alie, all internal |
taxes and regulations (bo the extent they are covered under national treatment
obligations set forth in Article II:2 (internal taxation) and Astiele IIL:4), any
advantage granted by = contracting party to a product originating in the
territory of another contracting party is to be accorded “immediately and
unconditionally” to the like product originating in the texriteries of all other
contracting parties. The nationsal treatment article of the GATT, at Article lx4,
requires GATT Pearties to accord imported products "reatment no less
favourable that acearded to like products of national origin in respect of all laws,
régulstions and requirements affecting their internal sale, offering for sale,
purchase, transportation, distribution or use.*

Thus, if country A enacted a statute prohibiting the sale of any foreign and
domestic goods manufactured by child labor, it may nonetheless violate its
national treatment chligation under Article HI:4, as follows. Suppose that
ecountry A prohibited the sale of a particudar produet manufartured in a foreign
country because child labor was use in its production, but the sale of the like
domestic produst, which was not a produel of child labor, was not restristed. In
such case, country A would be according hmpérted product less favorable
trestment with respect to its sale than it accords the like domestic product and
would thus be actmg inconsistently with its Arﬁcle IiI:4 obligation.

Because it also focuses on the treainnsnt products, the anconditional
MFEN obligation set forth in GATT Articl would also appear to pose
problems with respeet to trade restrictions bated 1t the manner in which a good
is prodused. Under the MFN pnciple, if country A allows the sale of a produet
imported from counifry B, it must accord the samg advantage to the like product
imported from any other GATT Perty. Thus, were country A to restrict the
importation of that product from country C, eountry C may allege that it is
being denied a benefit aceorded the like product 4f country B (and other GATT
Parties) and thus that it is being denied MFN t t, Further, if couniry
A banned the importation of the same product from sall GATT Partics, thus
according all Parties equal trealment, it could belargued that the ban acts as a
disincentive to ¢ountries that do not use child labor, as these countries would
effectively be penalized for having adopted the Iabér policies the legislation seeks

to encours;
(Mﬂ;ﬂmon the ather hané, v‘ml not appear to present these

difficalties. For exawmple, a law may provide that the term "not a product of
child labor” or a similar phrase could be usefl only if certain statutory criteria
were meb and may pena.hze the use of such phrase if actual production of the

8 See genevally Kirgis, "Pellution Control in Fodustrial Cotntries: International Economic

Disincentives, Policy Responses, and the GATT,"§0 Mich. L. Rev. 860 (1972); J. Jackson, The
World Trading System 208-210 (1989)&&%&‘ as Jackson],
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item did not conform to these exiteria. Conformance might be detormined by a
certification procedire, such as thet provided for in § 5(a) of 8. 613, under which
the Becretary must be satisfied, through documented evidence, that the importer
of the article has underfaken resmgonable steps to ensure, to the extent
practicsble, that the article is not a product of child lebor. Were the law to
apply no less favorshly to imported products thei it did to like domestic
produets, and to be applied on an MIFN basis ~ that is, equally to products from
all GATT Parties ~ it would appear to comport with GATT obligations.

The conslstem:y of a labelling law with GATT requirements arnse in the
recent GATT Mnrleo{pfun prooeec]mg dlscusssed below, where Mexico also
challenged a provision in the Dolphin Pr Information Act®
that makes it & violation of § 5 of the Federal T:adﬁ Commission Act -~ that is,
an unfeir frade practice — for any producer, importer, exporter, distributor or
seller of tuna or tuna products to include on the label of that product the ferm
"Dolphin Safe” or any other term falsely suggesting that the tuna was harvested
it 2 manner not harmfal to dolphing.™ The statute sets forth two situations in
which unsafe harvesting would ocour, D:sagreeing with Mexico’s conbention
that the law dlacriminated against Mexico in viclation of the MFN obligationin
Arxticle I:1, the pans] found that the provision did not restrict the ssle of tuna .

memmmw_@%\mmg .
to the sale of tuna on compliance with, the labelling law, and thet the law was

applied 6h an MFN basis - that is, to all countried whose vess inthe
w 1

" GATT general The gene#l ons to the GATT listed
in Arvtiele XX aﬂow Parties o impose £ policy :

even though the messures may be inconsistent with their GAT‘I‘ nhhgatmns
provided the measures are mot applied in a(mmmer that would constitute a
means of arbitrary or unjustifiable diserimination beiween countries where the
same conditions prevail, or a d:sgmsed resTctxon on international trade."t
GATT panels have-congtrued ing the burden on the
invokin, lustify doing so. ’l}ze exceptums do not specifieally

provide for messures related to child labor. The Article XX exception for
meagurss "relating to the produets of prison labor” {Art. XX(e)) would not appear
to be availgble $o justify restrighions on imports produced by individuals below
the age of 15 unless those mdcz ls were so ir

® pub. L. No. 181627, & 901(d).

*® Tuna/Dalphin Report, supra note 6, 17 5,41-

*E o generally Fackeon, supra note §, ab M (1989).

2 wanada - Administration of the Foreigo Investment Review 4ot,” GATT, 30sh Supp. BISD
140 (1984) thevainafier cited as Comade FIRA Casel; "Poited States - Section 337 of thea Tariff Act

of 1830, GATT, 86th Supp. BISD 345, 4 5.27 (1990); C - Repulation on Imports of Parts and
Components," GATT, 3%k Supp. BISD 132, 1 5.14-5.18 (199Dlhereinafter EEC Farts Casel.



84

CR8-7

While Wows for measures "necessary to protect human ... life
or health a recent GATT panel report indicated that this provision was
intended to allow a Party to impose easures necessary Lo protect life or health
within the territory of the P imposing the measure and would not justify a
meusure that sought to protect life or health extratermitorially, 1o the so<Galled
Terd/Datphin - repors 8 GATT pansl debrmined tHEL the United States had
acted inconsistently with its GATT obligations in imposing an embargo on tuna
from Mexico that Was rot harsested in. secordsnee with Marcine Mammal
Protaction Act’ (MMPA) requireiisnts regarding the ineidental taking of
dolphin.® The panel reasoned Thst an impart restriction on aproducs thet was

notprodused according to methods 1 by the importing country, whers,
these fhethods were unre}mé ﬁn 2 Jetic af the products: in effect
et an exbrabe Fal H derd — that is, it preseribed a

rule of conduct for actors and activities oumlde the t@tntm'y of the prescribing
country, here the United States.

First, the pane! determined that the import mtmchon in Ehe WA conld
not be characterized as a mechanism to enfofee f;
equally to the gale of domestic and imporfed tuna, as mght ordmatzly be
allowed under Article THI. The contested 1 asure was found to govers the
harvesting of tuna ag it affected the tekmg dolphin and thus did net concern
itself with the inherent characteristies of { {e.g., color or weight). Assuch,
it did not regulite the sale of tuna 48 & aid thus did not gualify as an
imteraal regnlation for purposes af that' Artigle..

Fuorther, the MMPA resiriction could not be justified under GATT
exceptions for necessary health and safety measures (Article XX(b)) or measures
related to the conservation of exhaustible natural resources (Article XX (g)).
While these exceptions recognize the legitimacy of national heslth and safety .
and conservation objectives, they do not, in the pavel’s view, go so far as to
allow a Party to apply stan furthering those objectives .
"extrajurisdictionally.” Asthe penel genelatly observed, s GA'PT Party "may not
regtrict tmports of & product merely because it origindtes in a country with
envirgmhental policies different from its owt. ™ While the panel report has not

® TunaiDolphin Report, supre note §; se2 generally i, at Part b, "Findings." Since the
issuance of the report, the Parties have chosen to resolve their dispute without further recourse
to QATT proceedings. See 57 Fed. Rey. 38549 (Aug 25, 1992).

1 . § N N
% 1n ity coneluding remarks the GATT pansh parfzad the scope of parmissible activity
viz 2 pig ¢ Party’s GATT obligations ag follows:

- [TIhe provisions ofthe Genatal Agrmeut impdse faw constyaings on a condractng

psrty' impl of 1| poliddes. .. [Ulnder these
provisions , a contructing party is free to tax ar bemmﬁedpxodmand}ike
domestic producks a8 long as ity taxes cf rs,ulﬁ. do not thmmmate against
imnorted prod or afford anda party
is also free to tax or & 3¢ production for i il F-"Y
corollary to these rights, a sy party may P of a prod

merely hecanse it originates in a cotytry with e mentel policies different fron:

its own, Twna/Dolphir Report, supra. note 6, at 1 8.2
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not been adopted by the Contravting Parties and thus would neither bind the
Parties to the disputs as to the specific measures complained of in the
proceeding, nor stand as a formal stat t of the Cont g Parties as a
whole as to how the GATT should be ini:erprerhed the panel’s reascmng might
he followed in future GATT pr g similar issnes.’® & GATT
panel is ourrently ining MM.PA s as they apply to secondary
embargo countries in light of Uniied Stam GATT ohhgatmns ®

HAstile XX () provides an exnepﬂon for measures that would vtherwise be
nponsistent.writh tbef}Aﬁﬁi “That ave

- i and the
prevennon of daceptwe practmas Gi‘van thaj; the ‘GATT does net pichibit

tgtionsl laws that resirict the use of child (rtdeed it does not appear 14
-addiess the fosue gh all),} a stabote pro Shild Vikiar inthe United States
. wouldnoz be ear to be fnbonsish o GATT and thas eould arpusbly
be - “where et -y, by TTinconsistent measures {eg., a

qusmtxf:atwe mtrmtion en expcf&ﬂ

¥ See gemerally Fackson, supra note 8, at 88:92; P. Pescatore, W. Davey & A. Lowenfeld,
Hawdbook of GATT Dispuse Settloment, Pary { at 68 and Port XX ot 9-10 1992). It is gonevally
agreed that the ruls of stare decisis, ar precadent, does not apply in international law. W. Bishop, -
International Leao 39 (34 ed. 1870; of Statute efthe}m‘:emaﬁmal Court efJustace, Axt, 59, 58
Stat. 1055, 1062 ("The decision of the Jowrt haw nobihd parhes aud
o pespect of Ehat pocticular coze.™. At the same 8 ,‘ = vmsietan
may be nonsidersd. binding if it "esteblishes the awmontafthepsrﬁesregardmgits
interpretation” (Vienna Convantion on the Law of Treaties, Art. m_a(b» and, as noted by various
may develop h the dispute foe and other
Jamtacﬂoncat’med otit under o trade agreement. SeeJaekson,szqwnoteB,atss-gﬁ E
MoGovern, International Trode Regulation 581882 thered ] The United
States is nor e party 16 the VMCWOnmtbeLawofwﬁes, ’buthasadmnwledged the
G ion to be sx, mmmwmhww pracies” See Tyvokies and

Other Internationad Agreenunis: The Rols of the Unived e Sencte, 98th Cong, 33 Soss. 4143
{1984 Comun, Print),

% Gffice of the U8, Trade R it of Dispute Setth Panst
ConcemmgU 8. Import R%trmhonson(}emn Tuna," 57 Fed Rayg 38548 (Aug 35, 1992){panel
d by the and the Netheriands, on behelf of the Netberlands

&um}l&.l

7 SATY panels askad o exemine whether Artm\i}ﬂ{(d) may;usmfy a ecm;;mmed-af‘ eazre
bave, inter alic, noted that few areas of nati laws anel
Avticle XX(3) ("United States - Fmports of Certain i Sprivg * GATT, 30r.h
Supp. BISD 107, 1 53 (1984)(hereinefrar oited os Spring Assemblies Case]); aswunsd thh
dimenssion that 3 Taw or regulstion was vomsistent with the GATT for purpeses of

ther & foll within the excaption (EEC Parts Cese, stpra nove 12, ot ¥
513y d without & don that 8 neti law was i with the GATT (Canada
FIRA Casg supre twbe 12, at 10 519-5.20)); and concluded that Artide XX(d) covers only
mysasures related to the enforcement of obligations under GATT i Taws or it
a& opposed to a broader reading that would allow & Party to impose measuresy necessary to ensure
the i of the objectives of GATT i laws and regulations (BEC Parts Case, supra
pote 12, at 1% 5.14-5.16.
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At the same time, a law-that suthorized restrietions on imports produced
by child labor may well be. found to fall -outside the scope of the Bxception,
possibly posing the same problems thet arose in the mmlDolph.m ease, referred
to above. If an actual import v jetion were chatk , 8 GATT panel might
determine that the exception did not apply beeamse the mmp]mned~of meagure
was nota e 1 v to secure with a GATT-consistent law
or regulation, but rather was an import. restriction prohibited by Article XTI and
thus a GATT~mconsisr.ent law or regulation.'® Altemauvely, @ _panel might

t0 Ari:icles E((b) and XX(g), Article XX(d) has a domestic focus; and that thus
the resiriction could not be justified under this exception.™

Probibitt poris in violation of foreign Iaw. If the United States
Law vesre to Pl‘ohlbﬂ: the 1mport'.shan of goods produced or exported in violation
of a foreign child labgr law, the Taw would appesr to be faced with the same
GATT problems discnssed above — at the o » for example, the law would
gppear to constitute a quant'rmﬁve restrietion in viclation of GATT Asticle XI:1.
Were the United States to argue in 8 GATT chall that, even if the law were
inconsistent with the GATT, it could be justifiéd s 5 messure necessary fo
protect homan 1ife or health, as aliowed under Adticle XX(b), a panel may again
find, as it did in the Tuna Polphin report, {that this exception may be
successfully invoked only where & challenged m e is necessary to protect
health and safety within the territory of the party imposing it. .

!tm_ghtﬁsoheargueémﬂm 3 £l within Article XX(@ as 2
measure- necessary 1o ‘seetré complian with a GATT-consistent law - er”
tegulation - hers, u foreigh child khor law. For example, federal law currently -
provides for enforcement of this type, prohibiling the importation of wild
raaramals and birds taken, Klled, possessed, ot exported to the United States in
viclation of foreign law, & prnvis'on snacted as of the Tariff Act of 1980.2°

% This would memn that any QATT-nconsistent méasure used to enfores the import
prohibition could not be justified under Axtidle XX(d).

1% ¥t the panel did o, it would seemingly fmply that o GATT panel proaeeding is not the
proper forum in whish to obtain a ruling on international child labor policy. For example, In the
V.8 {Canurin Ture Case, supra vote 3, ab % 4.15, the Panel emphasized that “its Sndings and
conclusicns were relevant only for the trade espects of tiw mam under didpute ana wets not
intended to have any bqarmgwh on other g those
of fighery juri sh was taken by| ewﬂokhmpme!, whiich suggested
that if GATT Parties were to allow trade measures of e type eroployed by the United States in
this eses, "t would be preferable for them e do so"not interprating Articie XX but amending
or supplexenting the provisions of the & or by waiving obligations thereunder.
Such sn epproach would enable the Contxpeting Pa:tq r $o impose such limite and develop such

ariteria” TronafDolphin Repors, supre note §, a8 T 6.

W paciff dct of 1080, ch. 497, § 527, 19 U.S.C. § 1§27, See HR. Rep. No. 7, 7ist Cong., Iat
Sezs. 181-82 (1029). Whils the Senate ultimately to ity enactment, the Henate Financa
Comraittee had stricken the provision from the m‘ff stating that it "[felt} that this provision
partatos of the natura of an to enfores tha'l of foreign in respect of matters
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This particular law, howeyer, may be of little practical consequence in assessing
the prohibition in question in light of GATT obligations: even though the
United States did not appear to claim "grandfather rights® for this provision as
prior legislation inconsistent with the GATT® the United States has sinee
entered into a widely-adopted multilateral agreement regardmg trade m
emdangered plants and snimsels ~ namely, the Co on Inter

Arade in Bndangered Species of Wild Fauna and Flora? If presented with a
measure that prohibited the importation of illegally produced or exported items,
& GAW&; find that Article XX(d) was not mf.ended tt enable one

anilaterally fo enforce the laws of anoth

Te, ab =

ear to be & GATT case dealing with the precise situab
(/ least one Gy shel has noted that Artlcle E{(d) iz directed ab "measures
N\ taken b oontracting party to with its nati
red ione." .

child lahaor. The IpFir pesiel noted tha‘ﬁﬁ“réyﬁfr v‘ﬁ‘ula nﬁ’iﬁ‘ent the
righit of GATT P es to address env;mnmenmi soncerns mu.lmatarally,
whethér by bar ds or by ing trade- -
related solutions to nvxmnmental problems.® While the proposed legisiation
contains provisions for unilateral action regdrding trade in goods produced by
child Iabor, it also gheourages a multilateral solution to the problem in urging
the Pregident to sedk an international agreement i:n ‘ban trade in thess products,

. 3 gty
(TAA) programs, /2 measure that would ordinarily violate Article ¥ of the GATT, -
requiving Parties not to irpose import charges that exceed negotiated fariff . '
rates. A Presidentinl waiver, however, allgwed the President to refrain frowm
imposing the fke, and, if one assumes such a fes would be considered

such drastic m an contemplaved by the House pravision extends beyond the proper purpose
of the bill* . Rep. No. 37, Tist Cong,, Ist Sess, 76 (1929), reprinted in 71 Cong. Rec. 3378, 3354
aozey.

of chair intem%g:lzy, snd while it may not be proper to encourage any such violerion, to take

2 gy rights may be claimed under Artids M) of the GATT Protoes! of Frovisioosl
AppEcation/the apresment under which the United States and other signataries became parties
to the GATT: Article X(b) provides that Paut I of the GA’!‘T which includes Articles IiI and X1,
is tobe apy Lvdbythe?arﬁes‘tofneﬁaﬂestmntnot with jon." Ses
J. Fackeoh & W. Davey, ions 807, n. 23 (1986) for & ligt of laws for

@”Bw sag infra nobes 28.29 and accompanying text.
i

Spring Assesnblics Case, suprs aote 17, at 5% (emphasis added).

™ TyunaDolpkin Repart, supra note 6, &t ¥ 6.4
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contrary to this country’s GATT obligations, to obviate a possible GATT
challenge to the measure.

The OTCA directed the President to undertake negotiations to schieve
changes in the GATT that would authorize imposition of a small uniform fee of
no more than 0.15 % on all imports to fund domestic TAA programs, and to
enter into negotiaktions with this country's free trade agreement partners to
obtain their consent to the same? Congress also authorized the imposition
of a small uniform od velorem fee on imports for TAA programs, requiring the
President to impose the fee if no GATT agreement were reached within two
years after the date of enactment, unless the President determined that the fee
was not in the nation’s economic interest and Congress did not subsequently
disapptove of this determination in e joint resolution of disapproval considered
under “fast-irack” procedures and enacted into public law.?® A GATT
agreement was nob ‘reached, President Bush made a determination in 1990
against imposing the fee,™ and no disapproval regolution was introduced.

It should also be noted that even wi

ional han on trade in

a
the legal interaction of the trade provisions of that agreement with parties”
GATT obligations, an isstte has recently arisen in connection w:th mum

Ww‘) ormore ided by
tional agreement to establish a binding international definition of child
labor and to ban trade in items so produced, there is Little, if any, likelihood that .

a treaty party who was also 2 GATT ber would lain under the GATT ¢
if another party banned the importation of ity products, even though the GATT -
contains a prohibition on quantitative restiietibns on imports. It might be
argued, for example, that GATT Parties have waived their GATT rights on this
matter by entering into the subsequent agreement. At the same time, those
GATT wmembers ;@%EEMMM*E%& may
cowplain that, because they have not agreed to the international standards and’

restrictions in that sgreement, any restriction imposed on their imports would

25 Pub, L. No. 100418, § 1428().
25 .
2 Presidential Datersination Wo. 80-84 of Augus‘ 28, 1990, 55 Ped. Reg, 34889 (1990).

o Gne of the items on the agenda of the Graup on Environmental Measures and

hs 1Trade, 1 by the GATT Council in 1991, isan itiation of trade pr

contained in multilatersl agreoments as they relam to GATT pnnmples and articles. GATT,
Focus, Oct. 1991, a6 1. i trade proviai include
the Convantion on International Trade in End Spec:s of Wild Fauna and Flera (CITES),

the Muntreal Protosol on Subsr.a.nces That Deplote the Qzone Layer, and the Basel Convention
on the Control of T b y of E ‘Wastes and Their Disposal.
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constitute san infringement of their GATT rights and would thus be a matter for
GATT dispute setilement and all availeble remedies thereunder.”

As noted in the Tuna/Dolphin yeport, the GATT might be amended t;o
perm.xEﬁ ae-resﬁiwwm 3
»(éhate.\the\\

& LOARITOUS OF & two thmis vots of G.é.‘l‘T Parties is néadad to approve a GATT

mendment, with amend ibly requiring gpetional legislative
approval,® would appesr to render this a diffienls optmn to pursue. While a
two-thirds vote (which must consist of at least a majority of GATT members) is
also needed to grant a waiver of GATT tﬂ:xl.lg:ii;lonﬁ;"2 this process appears to
bave been used more veadily by GATT Par’ne'

‘We hape that this memoranduin is helpful to you and that you will caﬂ on
us if you have any additional questions.

2 Js.nneJGﬂmett

i

Legislative Attorney
American Law Division
i
23 prticle 34 of the Vienna Convention vn tha Law of preméesthat"[a}trestgdaes
not sreate either ochligations or rights for a thivd skate with its * Ses ty GATT,

"Trade and Envivonment, Factusl Note by the Becretariet,” 1/6896, Sept. 18, 1991,

0 oes supre note 24

B! GATT Art. XXK-1 requires a ‘ vehe of 0 certaln provisions of the
GATT tincluding Articles T and T, go ing MFN and tariff i and 2 two-
thirds vote on amendments to other articles. See Javkeon, "“Changing GATT Hules”
{(raemo dated November 7, 1891), printed as an to his "World Trade Hulee and

Envirosmental Polides: Congruence or Conflict? 48 h, & Lee L. Rev. 1227, j268
(1992)(heveinaftor cited 4 Jackson Mamol.

# GATT, Act. ZXV.

# Fuckson Meue, supra note 31, st 1371; MeGovérn, sf.;pm note 15, at § L1583, A vessnt
GATT report on trade and the environment notes, howeves| that “filbe prevailing view iz that
waivers ave to be grauted only exceptionally and for a Hmited period of time, and shat they ave
not a substitute for revisions of the rules.” GATT Secretariat, Trede and the Fnvironmens,
GATT/1828, at 12 (1992),
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