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PROTECTING THE RIGHTS OF THOSE WHO
PROTECT US: PUBLIC SECTOR COMPLIANCE
WITH THE UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT
AND
IMPROVEMENT
OF
THE
SERVICEMEMBERS CIVIL RELIEF ACT
Wednesday, June 23, 2004

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, D.C.
The committee met, pursuant to notice, at 10:05 a.m., in room
334, Cannon House Office Building, Hon. Christopher Smith (chairman of the committee) presiding.
Present: Representatives Smith, Quinn, Brown, Boozman, Bradley, Beauprez, Brown-Waite, Evans, Hooley, Strickland, Udall,
Davis, and Herseth.
OPENING STATEMENT OF CHAIRMAN SMITH

The CHAIRMAN. The hearing will come to order.
Good morning, ladies and gentlemen. Today’s hearing is entitled
‘‘Protecting the Rights of Those Who Protect Us.’’ We’ll examine
how well the Uniformed Services Employment and Reemployment
Rights Act, commonly known as USERRA, as well as the
Servicemembers Civil Relief Act, are operating to protect our
servicemembers called to active duty.
These two major Federal statutes are designed to protect the
legal, financial, and job rights of active duty Guard and Reserve
members of our armed forces that could be adversely affected by
their service.
Both of these laws are particularly important to our nations Reserve and Guard members more than 153,000 of whom have been
called to active duty in the war on terrorism. It is worth noting
that many of these brave men and women are also first responders
in their civilian jobs, including police, firefighters and emergency
medical personnel.
We must ensure that the laws designed to protect them are complete, effective and, perhaps most important, faithfully executed
and enforced. With thousands of Reserve and Guard members returning from active duty every month, we need to be certain that
USERRA is doing the job Congress intended.
(1)
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Servicemembers’ civilian careers should not be harmed as a result of their military service. In July of last year, the Benefits Subcommittee held an oversight hearing on private sector USERRA
compliance looking at how well the law was understood and enforced.
Today’s hearing will focus more closely on compliance by the public sector, including local, state and Federal Government agencies.
We will hear about some instances where servicemembers had difficulty enforcing their USERRA rights, and we’ll examine legislative proposals to further strengthen USERRA.
The committee will also examine the Servicemembers Civil Relief
Act to determine how well it is protecting the legal and finance
rights of our military personnel. This legislation, which I was very
proud to sponsor along with my good friend and colleague Lane
Evans, was approved by Congress and signed by President Bush
last year.
The act, which restated and expanded the Soldiers’ and Sailors’
Civil Relief Act, is designed to help protect legal and financial
rights of U.S. military personnel called to active duty.
Among the most notable new protections added were automatic
90-day stays for civil and administrative proceedings, protections
for servicemembers and their families from housing evictions, the
right of servicemembers and their spouses to terminate housing
and automobile leases, protection from repossessions of automobiles
and limits on credit card interest rates while on active duty.
Unfortunately, as one of our witnesses today will explain, some
property management companies have tried to find a loophole in
the Service Member Civil Relief Act to eliminate one of the very
protections we specifically included in the law just last year.
The committee will examine how best to close even the smallest
potential loopholes that would harm our servicemembers and their
families as well as consider legislation to further expand the reach
of the law to cover additional hardships on servicemembers and
their families caused by activation or relocation.
We have a number of important witnesses for other hearing
today, including a panel of private citizens who have personally experienced violations of their rights under the Service Member Civil
Relief Act and USERRA, two panels of senior federal officials responsible for policy and enforcement regarding these laws and a
panel of representatives from interested organizations.
We welcome all of them and thank them for their time and the
effort that they put into preparing their testimony and the work
that they are doing. I’d like to yield to my friend and colleague,
Lane Evans, for any comments he might have.
OPENING STATEMENT OF HON. LANE EVANS, RANKING DEMOCRATIC MEMBER, FULL COMMITTEE ON VETERANS’ AFFAIRS

Mr. EVANS. Thank you, Mr. Chairman, for holding this hearing
to discuss and examine employment rights and responsibilities
under the Uniformed Services Employment and Reemployment
Rights Act and the Service Member Civil Relief Act.
Additionally, I’m very pleased that we have before us today a
number of legislative measures aimed at improving and enhancing
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these laws. Mr. Chairman, we have an obligation to do all we can
to provide servicemembers and their families the full benefits of
these laws and provide them the peace of mind necessary to fulfill
their duties.
It is very clear that the armed forces of this nation are serving
under stressful conditions, and they and their families are greatly
sacrificing. Accordingly, laws concerning their reemployment rights
and legal and financial protections play an integral part in their
role to serve our country.
Mr. Chairman, I look forward to working with you and the other
members of this committee to maintain oversight over the administration of these laws. And before I begin, I’d like to extend a warm
welcome and thanks to all the witnesses.
I particularly want to welcome and recognize the Honorable Patrick Quinn, lieutenant governor of my home state, Illinois and appreciate him being with us. He’ll be part of one of the panels coming up.
Mr. Chairman, our oversight of these topics is essential, and I
appreciate your efforts. I yield back the balance of my time.
[The prepared statement of Congressman Evans appears on p.
99.]
The CHAIRMAN. Thank you very much, Mr. Evans. I’d like to
yield to Chairman Brown.
OPENING STATEMENT OF HON. HENRY E. BROWN, JR.,
CHAIRMAN, SUBCOMMITTEE ON BENEFITS

Mr. BROWN. Thank you, Mr. Chairman. I want to thank you and
Ranking Member Evans for convening today’s hearing which addresses, in part, policy and compliance issues associated with reemployment of mobilized Reservists and Guard members who work for
public sector organizations in their civilian jobs.
We have many witnesses who have traveled some distance to be
with us, and I welcome you and thank you for your participation.
Today, the Department of Defense reports it has mobilized almost 387,000 Reserves and Guard members in support of Operation Noble Eagle, Operation Enduring Freedom and Operation
Iraqi Freedom.
Ranking Member Michaud and I and the Benefits Subcommittee
held a hearing on July 24, 2003, with respect to private sector compliance of reemployment protections for our mobilized Reservists.
At that hearing, we took testimony from companies such as Schering-Plough, ExxonMobil, W.W. Grainer, International Paper, WalMart, and my electric company in South Carolina, SCANA Corporation. All these companies in various ways exceed current law
requirements regarding reemployment of mobilized Reservists.
Mr. Chairman, I also want to thank Ranking Member Michaud.
At our July 24, 2003, subcommittee hearing, Mr. Michaud suggested that the committee hear testimony from public sector employers—indeed, our topic today.
Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much, Chairman Brown. Ms.
Hooley?
Ms. HOOLEY. I will enter a statement for the record.
The CHAIRMAN. Very good.
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[The statement of Hon. Darlene Hooley appears on p. 104.]
The CHAIRMAN. Mrs. Davis.
OPENING STATEMENT OF HON. SUSAN A. DAVIS

Mrs. DAVIS. Yes. Briefly, Chairman Smith, thank you very much
and Ranking Member Evans for holding this hearing. I wanted to
thank all of you who are here today also for sharing with us your
experiences.
As we know, thousands of Reservists are serving overseas in Iraq
and other theaters, so this timing today, Mr. Chairman, is very appropriate. With thousands of Reservists serving in Iraq and other
parts of the world, it is important that we ensure the laws protect
those willing to act as an important line of defense against our enemies and for our freedoms.
I’ve heard from so many Reservists in San Diego about the current laws, and many of them, of course, praise the Uniformed Services Employment and Reemployment Act and reported that their
employers took them back immediately without question.
But unfortunately, there are others who reported complications
when they return from active duty. One Reservist told my staff
that his employer would only take him back on a part-time basis,
causing him to lose his health and other benefits that he had relied
upon.
If there are problems with the current laws, then it’s up to us
to fix these problems and to inform employers, both private and
public, of their obligations. So I hope we can act on legislation before the committee and give them back the protections that they
need and deserve.
Mr. Chairman, along with my colleague, Ms. Brown-Waite, we’ll
certainly be leaving at one point perhaps to manage the Home
Loan bill on the floor, and, of course, there’s Armed Services as
well, but I hope to be here for the bulk of the hearing. Thank you
very much.
The CHAIRMAN. Thank you very much, Mrs. Davis. We would like
to welcome our distinguished first panel, Members of Congress. I’d
just point out that Congresswoman Slaughter will join us later; she
is attending to some duties on the floor right now.
We will begin first with the Honorable James P. McGovern, who
is currently serving his fourth term as a representative from Massachusetts’ Third Congressional District. He is the third-ranking
democrat on the House Committee on Rules.
We will be then hearing from the Honorable Jeb Bradley, one of
our committee’s members. Mr. Bradley serves on you are Subcommittee on Health and Benefits. He is also a member of the
Armed Services and Small Business Committees.
And we’ll also be hearing from the Honorable Ginny BrownWaite, a member from Florida, one of our committee members, as
well. She serves on our Subcommittee on Benefits and Health. Ms.
Brown-Waite is also a member of the Budget and Financial Services Committee. Mr. McGovern, if you would proceed.
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STATEMENTS OF HON. JAMES P. McGOVERN, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS;
HON. JEB BRADLEY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEW HAMPSHIRE; AND HON. GINNY
BROWN-WAITE, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF FLORIDA
STATEMENTS OF HON. JAMES P. McGOVERN

Mr. MCGOVERN. I want to thank Chairman Smith and Ranking
Member Evans and members of the committee. I appreciate this
opportunity to testify before this committee as it considers legislation that pertains to the Uniformed Services Employment and Reemployment Rights Act, otherwise known as USERRA.
Specifically, I’m here to discuss legislation I introduced, H.R.
4477, which promotes the rights and responsibilities of employers
and employees under USERRA, and I’m pleased that Ranking
Member Evans and my neighboring colleague from New Hampshire, Representative Bradley, join me as original co-sponsor of this
legislation, and I’m honored to have them as part of this effort.
Mr. Chairman, since September 11, 2001, over 373,000 member
of the Guard and Reserve have been placed on active duty. Not
since World War II have so many members of the Guard and Reserve been called to active duty. They and their families face many
burdens in service to their country.
One burden faced by the men and women of the National Guard
and Reserves is their employment status upon return from active
duty. The uncertainty of their activation and period of time away
from their jobs also severely affects their employers, a situation
that has been compounded by extended deployments.
The United States Chamber of Commerce has estimated that 70
percent of military Reservists called to active duty work in small
or medium-size companies.
In an effort to assist the National Guardsmen and Reservists and
their employers, the National Committee for Employer Support of
the Guard and Reserves, ESGR, was established to address potential problems arising among the nation’s employers. Trained ESGR
employers manage to solve roughly 95 percent of the cases where
problems have arisen when a Reserve or Guard member returns to
his or her workplace through an informal process without the Department of Labor having to get involved.
But what about the other 5 percent? According to the ESGR,
many of the problems facing this 5 percent of cases grew out of a
lack of understanding of the rights and responsibilities of employers and their returning employees. H.R. 4477 seeks to address the
small percentage of employers who do not fully understand or who
are unaware of USERRA.
H.R. 4477 is a simple, straightforward bill. It seeks to promote
understanding between employees and employers when it comes to
their rights and obligations under USERRA. This bill would require the Department of Labor to produce a poster similar to the
Family and Medical Leave poster for employers to post at work
sites.
Currently, many posters are available on the Department of Labor’s website. H.R. 4477 would not create additional paperwork or
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burden employers with difficult Labor Department requirements.
In fact, this bill is an effort to educate employers and keep them
from unknowingly breaking existing law.
As this committee is aware, many employers across the country
do not know about USERRA, or they are only vaguely aware of it.
But not complying with USERRA, however, employers put themselves at risk of facing Labor Department investigations. By educating employers and employees before USERRA could be violated,
employers will save themselves costly litigation, potential fines and
public embarrassment.
Now, I’m quite sure that this committee would agree with my belief that our small and medium-size companies do not need to put
themselves at risk of a Labor Department investigation.
Let me briefly share with you how I came to introduce this bill.
I was contacted by a constituent who is a member of the Massachusetts ESGR. He suggested that simply altering USERRA to require
its posting would solve many of the problems that he has seen arisen between employers and returning Reservists and Guardsmen.
He described how many employers are not fully aware of their
responsibilities under USERRA and why many employees are
afraid to exercise their rights even though those rights are protected by USERRA. In posting USERRA and familiarizing themselves with the law, employers and employees will gain a deeper
understanding of USERRA and preferably work out any potential
conflicts before employees are activated.
Mr. Chairman, I would like to thank both Ranking Member
Evans and Representative Bradley again for being original co-sponsors of this legislation. I appreciate their support and the dedication that they have shown to the men and women of the National
Guard and Reserves.
In fact, Representative Bradley and I share constituents who are
members of the 94th Regional Readiness Command, in particular
the New Hampshire and Massachusetts Army Reservists assigned
to the 94th Military Police Company headquartered in Londonderry, New Hampshire, and I know he cares deeply about the 94th
and its families.
I would also like to acknowledge the work done by Geoffrey
Collver of the Democrat Staff of the House Committee on Veterans’
Affairs. He has worked closely with me and my staff in investigating this problem, and this bill that I’m talking about today reflects his hard work as well.
Again, I thank you for having me here today. I’m grateful for the
opportunity to testify on H.R. 4477, and I look forward to the committee acting affirmatively on this bill.
The CHAIRMAN. Mr. McGovern, thank you very much for your
testimony. Mr. Bradley.
STATEMENT OF HON. JEB BRADLEY

Mr. BRADLEY. Thank you very much. Chairman Smith, Ranking
Member Evans, members of the committee, I appreciate the opportunity to testify today on H.R. 4477, introduced by my colleague,
Congressman McGovern. H.R. 4477, the Patriotic Employer Act of
2004, relates to an area of great importance given current military
operations.

7
Since September 11, 2001, deployments of the majority of Guard
and Reserve units have been a reality. Therefore, it is important
that we ensure that our military personnel are aware of their
rights and that their private sector careers are not harmed due to
their commitment for our country.
I commend Representative McGovern and join Ranking Member
Evans in advocating for this common sense bill that will help reduce unnecessary frustration and misunderstandings for both
Guard members, Reservists and employers.
With the percentage of the employed Guard and Reservists at its
highest point in the past 50 years, it has become evident that these
men and women and many employers are aware of the rights afforded them under the Uniformed Services Employment and Reemployment Rights Act of 1994.
Although only a small percentage of employers and Reservists
have significant problems understanding and abiding by USERRA
their situation deserves our attention during this time of increased
deployments. H.R. 4477 would seek to intervene before a problem
arises by simply providing for the posting of the current law in the
workplace.
I believe this legislation provides a simple, inexpensive answer to
a problem we must address in order to best provide job security to
our Guard and Reservists. The Patriotic Employer Act of 2004
would not create a burdensome clerical requirement for small businesses or for the Labor Department.
Furthermore, there would be no cost to employers to post the
labor laws in the workplace, and the cost would be negligible to the
Labor Department. Currently, federally required postings are available free of charge to employers as the Labor Department provides
hard copies of the laws to employers upon request.
Additionally, the Labor Department has downloadable versions of
the postings available in Portable Document Format, PDF, on their
website. Requiring employers to post an additional labor law poster
would not burden employers with excessive cost but may, in fact,
save them from the expense of litigation in defense of violations of
USERRA.
Although only a small amount of the conflicts result in a lawsuit
they are costly to the employer, the employee and the Labor Department and can destroy long-standing relationships. Many of
these problems are the result of poor communication between employers and employees due to a lack of knowledge. H.R. 4477 is a
straightforward and inexpensive and appropriate response to this
problem.
Mr. Chairman, I want to thank Representative McGovern and
Ranking Member Evans for their leadership and initiative on this
issue. Like them, I believe that all Guard and Reservists deserve
job security when they are called on to serve our nation.
Fortunately, current law already provides for this security. H.R.
4477 raise awareness for employers and Reservists and will make
them explicitly aware of this law.
I thank the committee for the opportunity to testify before you
today, and I would be happy to answer your questions that you
may have on this bill.
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The CHAIRMAN. Thank you very much, Mr. Bradley. Ms. BrownWaite.
STATEMENT OF HON. GINNY BROWN-WAITE

Ms. BROWN-WAITE. Thank you very much, Mr. Chairman. I am
pleased to have the opportunity to discuss this legislation, and I regret that Ms. Slaughter has been delayed. I’ve worked with Congresswoman Slaughter, and I serve currently as vice-chair of the
Women’s Caucus. And it was as a result of this caucus that we developed this legislation.
The bill H.R. 3779, Safeguarding Children of Deployed Soldiers
Act, will help to ease the burden of deployment on the families of
our soldiers. As if the emotional strain of separation is not enough,
some of our soldiers’ children are currently forced into a new environment and new school as a result of their parent’s deployment.
This, obviously, causes additional stress on the child who is already
adjusting to the temporary loss of their parent.
An established routine, familiar peer group and good friends help
the child to cope with their parent’s deployment. This legislation
provides a common sense solution to help families who are already
sacrificing so much.
Let me tell you, basically, how the bill works. It amends the
Servicemembers Civil Relief Act of 1940. Congress has long recognized the need to minimize the hardships of our men and women
in uniform. Originally enacted in 1940, this law provides relief to
military personnel from many of the economic and legal burdens
they have incurred because of their deployments.
The bill requires schools to treat a child who changes residences
based on the military service of one or both of the parents as if the
child has the residence he or she had before the location. This will
allow the student to continue to taken the school, the same school
that the student attended before the parent was deployed.
This legislation will not burden the school with the transportation of a child to or from school because the transaction will be
the responsibility of the student and his or her guardian.
In the Fiscal Year 2005 budget, the Bush administration recognized the need to mitigate the hardships of deployment on military
families. On page 107 of the president’s proposed budget it reads:
‘‘Children of military families who frequently move to new schools
face difficult changes when the new schedule has different educational and health related requirements. The Department of Education and the Department of Defense will work with the states on
strategies to prevent description in the educational progress of children of military families and to ease the stress on military families.’’
This legislative intent is one that we hope will provide continuity
to the lives of military families.
In conclusion, let me state that as our men and women in uniform continue to be deployed in support of military operations
around the world, it is vital that we do our best to minimize the
disturbance to their lives and the lives of their families.
The proceedings provided by this measure is of great consequence to our children’s education and the peace of mind of our
soldiers. I certainly urge support of H.R. 3779, and I appreciate the
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efforts of the committee and certainly this chairman to hold the
hearing today to discuss the merits of the bill. I yield back my
time, and I do believe that Ms. Slaughter does plan on getting here
a little bit later.
The CHAIRMAN. Thank you very much, Ms. Brown-Waite. I just
have one question, and I want to thank all of you for your testimonies. Ms. Brown-Waite, how many are we talking about? How
many would be affected by 3779?
Ms. BROWN-WAITE. We do not have an CBO score yet, so we are
not sure how many families will be affected. Again, please remember that it’s a voluntary program. Some may want their children
to attend a new school. It may be a better school.
The CHAIRMAN. I understand. I have a number of military families, and impact aid has been an issue that I have worked on. Part
of the impact aid coalition here in Congress have worked for years
to try to get the fair share to the school districts. And frankly, we
all have failed to some extent because they never get the actual
amount of money from the Federal Government that is commensurate with the schooling, and the local school districts never lose an
opportunity to remind me of that.
Ballpark, how many kids are we talking about? It would be helpful to know.
Ms. BROWN-WAITE. It would purely be a guesstimate, and that
would be anywhere from 1,000 to 10,000 students.
The CHAIRMAN. Okay. Thank you. Mr. Evans.
Ms. BROWN-WAITE. Pure guesswork, sir.
Mr. EVANS. I have no questions at this time.
The CHAIRMAN. Thank you, Mr. Evans. Mr. Quinn.
Mr. Jack QUINN. Thank you, Mr. Chairman. And I thank our colleagues for their testimony here this morning. I know Ms. Slaughter is on her way, but in her absence, as her next door neighbor
up in Buffalo, NY, I want to commend her and mention to the full
committee here and our colleagues at the table of her support with
Ms. Brown-Waite to develop this bill.
As a former high school English teacher myself for ten years before I came here to the Congress I’m fully aware, as many of us
are, how fragile sometimes the situation is at home and the impact
it has once our children go to school for the day.
Add to this the situation now with father or mother or both, in
some instances, add to the flavor of all this the divorce rate of
sometimes about 50 percent depending on where you are in the
country, we can completely disrupt the situation of our students,
our young people before they even get to school to start to learn.
So Mr. Chairman, I want to add the voice of Ms. Slaughter here
this morning, as both of us represent Niagara Falls and its reserve
installations up there in our part of New York state, commend all
of the people who did work on this.
I’m sitting here at your question. I think that’s an important
question as to how many people we are talking about. I’m certain
we can get a handle on that in the next few weeks but certainly
more where we have facilities, like in Niagara Falls. This was actually, I know, in Ms. Slaughter’s case, some case work that came to
her, a 10-year-old and parents.
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So I think if we get a handle on that the committee would know
better where we’re headed. But I wanted to thank our colleagues
and Ms. Slaughter in my instance for the work that she has done
on this and support the chairman in any way I can. Yield back.
Thank you.
The CHAIRMAN. Thank you. Ms. Hooley.
Ms. HOOLEY. I have no questions.
The CHAIRMAN. Chairman Brown.
Mr. BROWN. Thank you, Mr. Chairman. And thank you, Ms.
Brown-Waite, for bringing this to our attention today. I was just
trying to figure out exactly what would constitute the child having
to transfer to a new school.
Ms. BROWN-WAITE. Well, this is a school that the child was going
to that they would prefer to stay in.
Mr. BROWN. I mean, what would cause the child to have to move
to another school, I guess is my question.
Ms. BROWN-WAITE. Well, obviously, there’s an impact on the new
school of the child moving there, but this gives the parents the
choice of keeping the child in the school district in which they may
have even grown up in.
Mr. BROWN. But I guess my question is if one of the parents are
actually engaged in some military conflict somewhere and they
have to leave, does it cause the other spouse to have to move? Is
that what we’re saying, and if they move can they still keep their
child in the current school district? I’m trying to figure out in my
mind exactly what problem we’re trying to correct.
Ms. BROWN-WAITE. I would strongly suggest that we wait until
Ms. Slaughter get here for one reason. It was her constituent who
had the particular problem, but I think it involves more a case
where the parent are separated and/or divorced.
Mr. BROWN. I see. Okay.
Ms. BROWN-WAITE. And that’s the problem.
Mr. BROWN. Okay. Thank you.
The CHAIRMAN. Mrs. Davis.
Mrs. DAVIS. Mr. Chairman, thank you. I was just going to mention—and I don’t know whether you’ve thought about this as part
of the legislation, but really it’s the counselor, even at the school
that the child continues at or the school that the child goes to and
the sensitivity of the teachers and the counselors there.
And I think we have some guidelines and some ways that schools
can respond, and perhaps that could just be incorporated. I know
it’s out there certainly in San Diego. They work very hard at that,
particularly in areas where there are a lot of students whose parents are deployed. And whether they’re moving or not those kids
need a lot of assistance often, and some schools are better prepared
to others. So maybe just some reference to that.
Ms. BROWN-WAITE. I certainly agree with Mrs. Davis, Mr. Chairman. That’s something that school districts have as part of their
ongoing counseling programs, and those with large numbers of
members that have been deployed have taken on this new challenge and done a pretty darn good job of it. But that’s an excellent
suggestion.
The CHAIRMAN. Dr. Boozman.
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Mr. BOOZMAN. The question I would have for anyone, I was on
the school board for seven years, and if you have a situation where
a child lives in another district; in other words, the parent does,
then their tax money stays in that district. The child attends the
other school, so there is really no funding for the child in the sense
that those local taxes, whatever school district they reside in that
money stays there regardless of where the child goes to school.
So as a school board member I can’t imagine if we had a situation like that in a town that I represented where we wouldn’t work
something out, that we’d be glad to keep a child. I’m like the chairman. I’d really like to know about the numbers.
If you had a situation where it might impact a district of maybe
100 kids, then it really would be an unfunded mandate on that system and might create some problems for the system and trying to
deal with it.
If we’re talking about a few kids scattered here and there, I really think the better way would be to work with the school boards
through us or whoever, but that would be my only hesitancy. Like
I say, I agree with the concept, and I can’t imagine, as a school
board member—and they have the power to do that. The school
board is law. They can do whatever they want to. I can’t imagine
being in a situation where you really wouldn’t try and accommodate a family like that.
In Arkansas, we’ve got a little over 13,000 National Guardsmen.
Over 3,500 are deployed in Iraq. So this is something that really
does resonate home. Again, I think the only thing we need to look
at where you have large quantities of schools I think we really
would look at impact and make sure that we didn’t create an unfunded mandate on some schools.
Ms. BROWN-WAITE. From what I recall, the particular situation
is where there is a divorce or a separation and one member is in
the military and gets deployed, and the non-custodial parent then
books the custodial parent and lives in a different area. And if they
are willing to transport that child back to the original district,
that’s where this bill would come in.
That allows the child to go to the original custodial parent who
is now in the military to go to the school district that the child was
in before that deployment.
Mr. BOOZMAN. Which, again, is fine. Like I say—and I really
haven’t studied the bill, to be honest, very much, but you’d want
it really tight in the situation that that school district once the custody reverts back to the other person that lives outside of the district, then that school doesn’t receive taxpayer money to pay for the
kid’s education. They do the state, but they don’t get the local taxpayer money, and so they just have to suck it up.
Ms. BROWN-WAITE. Well, Mr. Chairman, if I may respond, let’s
say that the student starts in September, and the custodial parent
gets deployed in October. The funding is already there for that
child to be in that school district for that year. He or she is already
counted, and it does vary from state to state.
But they’re counted in the original school district, and this would
just be a continuation of that, as opposed to them being a new student in, perhaps, an adjoining school district.
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Mr. BOOZMAN. Okay. And again, I’m not being argumentative at
all. I agree.
Ms. BROWN-WAITE. I understand.
Mr. BOOZMAN. And like I say, I can’t imagine a school board not
working with somebody, and that would be fine for a couple kids.
I mean, I’d envision it that if they’re going to finish out that year
I’d like for them to stay the next year and be with their friends,
and the whole bit.
And you’d have to look at it state by state, but that’s the area
you’d want to look at is make sure a couple kids, you know, no
problem. If you had a situation near a base, or something, where
the thing was pretty broad where you could get into a loophole situation where a school district perhaps at 50 or 100 kids without
the tax base, you know, they just had to suck it up and pay for it
without it, then that would create an unfunded mandate that we’d
have to deal with it.
That’s the only concern that I have, and I’m not saying that
that’s even a possibility. Again, I think it’s something that can be
worked out, but I’d like to know the numbers also. Thank you.
The CHAIRMAN. Ms. Hooley.
Ms. HOOLEY. Thank you, Mr. Chair. I think one of the things if
we decide to pass it it would be very easy to add an amendment
where the money follows the child. I mean, frequently I know
schools will, for whatever reason, a child will transfer out of where
they live into a different school, and the money just follows them
to that new school.
So I think there’s a way that it can be worked out. And again,
if we’re going to pass this, we can look at some amendments that
would take care of that. I understand every school really doesn’t
want to lose a child, but schools accommodate this situation frequently, and what we don’t want to have happen is for somebody
to refuse the child to stay in that same school if that’s what’s best
for that child.
The CHAIRMAN. Thank you very much, Ms. Hooley. I want to
thank our very distinguished panel for their testimony, and we appreciate you taking the time and the effort to be here. Thank you.
I’d like to welcome our second panel to the witness table, if they
could make their way. If you wouldn’t mind, please stand. I would
say to our distinguished witnesses, we are extremely grateful that
you’ve taken the time to be here, and I think by doing this, you
protect yourselves in terms of your situation. If you wouldn’t mind
standing and raising your right hand.
[Witnesses sworn.]
The CHAIRMAN. I’d like to introduce our second panel, beginning
with Ms. Tammy Kimmel, who is an accountant and military
spouse from Killeen, TX. While in Killeen, she started her own
business, First Impressions Resume Service, and also worked preparing taxes. And we will get into her testimony momentarily.
Mr. Jason Burris serves in the Oregon National Guard and will
be introduced by Ms. Hooley, who is his representative. Ms. Hooley,
if you wouldn’t mind at this point.
Ms. HOOLEY. Thank you, Mr. Chairman and Ranking Member,
for holding this hearing today on Public Sector Compliance with
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the Uniformed Services Employment and Reemployment Rights
Act—a lot of words.
It is important that we ensure that our servicemembers and
their families are treated with the respect that they deserve. I’m
honored to be joined by fellow Oregonian and constituent Corporal
Jason Burris, who is here to testify on his experience with
USERRA compliance at the U.S. Postal Service.
Corporal Burris is from Woodburn, Oregon, has been a member
of the National Guard since 1998 and is currently assigned to E
Troop 1 of the 82nd Cavalry. Corporal Burris is a dedicated, hard
working American who worked at the post office located in
Woodburn, Oregon, and one weekend a month and two weeks a
year trained hard for the defense of this nation just like hundreds
of thousands of other patriotic Americans.
In this case, however, that patriotism cost him his job. I am
happy that Corporal Burris is able to join is today and look forward
to his perspective and problems with USERRA compliance in the
public sector. Thank you.
The CHAIRMAN. Thank you very much, Ms. Hooley. I want to
thank both Ms. Kimmel and Mr. Burris for traveling so far to testify before the committee and for their willingness to testify on
issues of importance to servicemembers and their families.
I also ask unanimous consent that a statement by Mrs. Sarah
Hayhurst be placed in the record. Without objection, so ordered.
[The statement of Sarah J. Hayhurst appears on p. 111.]
The CHAIRMAN. The statement is included in all of your hearing
folders, and I hope you take the time to read it. Ms. Hayhurst is
an Army spouse who has given to the committee a written statement about the problems she experienced with termination of a
residential lease in the Fort Hood area, and the committee appreciates her willingness to provide that information to us.
We’ll also hear from Mrs. Judithe Hanover Kaplan, who holds a
Bachelor of Science degree in nursing from the University of California, San Francisco Medical Center, a Ph.D. from the University
of California, Berkeley, and is a graduate of the University of
Washington Law School.
Dr. Kaplan has developed educational programs as a nurse and
aeromedical staging specialist for the Air Force and is a graduate
of the Air War College.
If we can begin with Ms. Tammy Kimmel.
TESTIMONY OF TAMMY M. KIMMEL, MILITARY SPOUSE,
KILLEEN, TX; JASON BURRIS, CORPORAL, OREGON NATIONAL GUARD; AND JUDITHE HANOVER KAPLAN, FORMER
COLONEL, U.S. AIR FORCE RESERVE
TESTIMONY OF TAMMY M. KIMMEL

Mrs. KIMMEL. I would like to thank Chairman Smith and all the
committee members for this opportunity to contribute to the hearing on the Servicemembers Civil Relief Act. My name is Tammy
Kimmel. My husband is SFC James Kimmel. He has served in the
Army for 21 years.
Last summer we were sent to Fort Hood so my husband could
participate in the UFTP training with the 2nd Squadron, 6th U.S.
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Cavalry. This training was expected to last no longer than one
year, and then we would PCS with the entire unit to Illesheim,
Germany.
In August of 2003, we signed an 11-month lease on a home with
Colonial Real Estate and Property Management. The lease had a
PCS clause in it allowing us to get out of the lease for a PCS move
and pay a $45 administration fee.
On March 31st, I gave Colonial a 60-day moving notice and
turned in my husband’s PCS orders for Germany. Three office staff
members told me that I would not be released from the lease. They
told me that a new law was passed in December of 2003 that said
only the active duty service member would be released.
They said that I was still responsible for the entire term of the
lease. I reminded them that we had a PCS clause in our lease.
Their response was the new law supersedes all previous laws and
contracts. They continued on to say they have tried to find a way
around this, but there’s nothing they can do.
They said their business could be closed if they violate a federal
law. I told them they were wrong, and that’s not what the law
says. I told them I would go to the Fort Hood legal office. Again,
their response was that JAG had already contacted them regarding
other families they had done this to, and they don’t care what JAG
says because JAG has their own interpretation of the law.
Mrs. Cooney gave me a copy of part of the Servicemembers Civil
Relief Act with parts of section 305 and 308 highlighted and said
that those sections pertain to a PCS move. They gave me a list of
four things that I could do to get out of the lease.
The first would be to go to a court and apply for protection under
the Servicemembers Civil Relief Act. They also said they could contact the owner and see if she would let me out of the lease, or I
could find my own renters for the property, or I could pay the remaining rent, 85 percent of the remaining rent for the months we
were breaking the lease, and then they would start the process of
renting the property.
I refused to do any of these things. I was appalled that a law
that was meant to product us servicemembers was used against us
at a time that we needed it the most. That same day I found an
article in the Army Times titled, ‘‘Law Weaves Stronger Safety Net
on Leases and Evictions.’’
I contacted the writer of the article and informed her of our situation. She encouraged me to go to the legal office. She also contacted our rental agency regarding their position on this law. The
rental agency referred her to their company attorney, who said that
he was under the understanding that they do release families for
a PCS move.
She informed him our situation. Over the next week there were
several calls between myself, the Army Times Reporter, the Colonial Real Estate attorney, and eventually, on April 7, they left a
message for me on my voice mail that stated they had found a way
to let me out of the lease, that there would be no more problems,
and I would be released the same as my husband.
Even now, after we’ve moved out of the house, we have ongoing
problems with the real estate management company. All this has
created enormous stress on our family. It’s very stressful to com-
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plete a military move, especially overseas. This move to Germany
is our third in four years.
I hope that this problem can be resolved and that other families
don’t have to go through this type of stress. Thank you.
[The prepared statement of Ms. Kimmel appears on p. 116.]
The CHAIRMAN. Thank you very much for your testimony and for
being here.
If you could proceed, Mr. Burris.
TESTIMONY OF JASON BURRIS

Mr. BURRIS. Chairman Smith and members of the committee,
thank you for inviting me to testify here today. In the fall of 2000,
I was employed with the U.S. Postal Service, and when I went to
attend my monthly drill IDT approximately 30 days after the beginning of my employment with the Postal Service, I was injured
in the course of training to where I was unable to move my arm
and was unable to report to work for two days.
On the second day, I was called to be informed that my term of
employment was being terminated due to failure to report to work
due to a non-postal injury. One of my first actions was to call my
unit readiness NCO and ask them if what had just happened was,
in fact, legal.
And his reply was no, and he put me in touch with the U.S. Department of Labor-VETS. After speaking with them, the U.S. Department of Labor-VETS, I proceeded to file a formal complaint
and grievance. And then I also contacted my father, who is a postmaster in the U.S. Postal Service.
He was unaware and had been unaware of any USERRA training or information put out by the post office up to that point. His
knowledge of the matter now is largely due to my experience.
The U.S. Department of Labor and VETS investigated the incident, and they came to a conclusion that what the U.S. Postal
Service had done was not in violation, and they offered me the
change to refer my case to Office of Special Counsel.
I forwarded it to the Office of Special Counsel in the hopes that
perhaps it would bring light to the subject that there is no training
in place with the Postal Service and that it would help to bring
that to light and allow further training and fewer situations of this
to occur.
Late this last year the Office of Special Counsel and the U.S.
Postal Service have been in contact as far as regards to this. The
Office of Special Counsel found that the U.S. Postal Service did indeed violate USERRA in terminating me for a non-postal injury
which was military related, and so they’ve been progressing
through settlement status.
The U.S. Postal Service has, in fact, agreed verbally to settle this
incident outside of the courtrooms and is quickly coming to a close.
The Office of Special Counsel has done an exemplary job in reviewing and investigating this incident with all the information
that has been provided them by the U.S. Postal Service, Department of Labor-VETS and myself, and I would lake to thank them
greatly.
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Again, I’d like to thank you all for inviting me to testify here
today and would be more than willing to answer any of your questions.
[The prepared statement of Mr. Burris appears on p. 118.]
The CHAIRMAN. Thank you very much, Mr. Burris. Dr. Kaplan.
TESTIMONY OF JUDITHE HANOVER KAPLAN

Ms. KAPLAN. Mr. Chairman, distinguished members of the House
Veterans’ Committee. Thank you for the opportunity to address you
pertaining to my USERRA case. USERRA protection and veterans’
employment/reemployment rights are absolutely critical at this
time of war with military activations, deployments and employment returns of Reservists and National Guard members.
I’m a former colonel in the United States Air Force Reserve. I
joined the Air Force Reserve on August 20, 1990, and was separated from service on March 31, 2003, by mandatory age mandate.
I served 12 and a half years, and I loved every minute of it. I’m
a disabled veteran resulting from serving during the Gulf War as
a battlefield/aeromedical staging nurse.
Additionally, I was recalled to active duty to serve post 9/11 for
eight months at Keesler Air Force Base. As a civilian, I’m a nurse
with a career spanning 37 years, ten years in management/administration, ten years as a college university professor and the remaining years as an eclectic mental health nurse. I have been successful and high-performing all my life.
On October 26, 1999, I was employed by the Veterans’ Affairs
Medical Center San Diego as a Title 38 staff nurse/performance improvement consultant. On December 7, 1999, a memo was written
for my termination, the day following my presentation of military
orders to my supervisor. I was terminated January 14, 2000.
Six weeks passed between initial employment and termination.
The reason given for my termination was unavailability. The reason for my unavailability was military service.
Prior to my employment my future supervisor and I discussed
my military service and obligations. There was a mutual agreement to try to work with the agency regarding my military responsibilities even though USERRA does not require such an agreement.
By December 1999, I had begun implementing a transfer to military IMA status and was being assigned to Headquarters Air Force
Pentagon, Office of the Surgeon General at Bolling Air Force Base,
Washington, D.C.
This was done as an attempt to prevent scheduling conflicts between my military career and my VA employment. This reassignment would remove me from critical mobility status to planned
military duty. My supervisor and I discussed prior to my being
hired pending military orders for national medical conference that
I had already received. My supervisor approved the orders and attendance at the conference.
My military leadership position was at March Air Reserve Base,
California and entailed responsibility for the suicide and violence
prevention program and teaching of more than 3,000 Reservists. I
attended reserve training two weekends per month and missed one
day from work each weekend for preparation wrap-up until I could
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transfer my responsibilities to another Reservist, which was projected to take place in January.
The incident that triggered my immediate termination was my
receipt of orders for an unexpected crucial medical essential mission in which I was selected to replace an aerostaging nurse at
Hickam Air Force Base, Hawaii. I was a specifically and specially
trained skilled nurse, and there was no one else to fill the need.
All Reserve ASTS medical units in the country had been asked
for a volunteer, and no one volunteered. I presented my orders to
my supervisor on December 6, 1999. She was furious and told me
I could not go, which in itself is a USERRA violation.
The next day, December 7, she wrote a memo requesting my termination. This was unfortunate because within a month or so work
and military conflict would have been resolved.
Actual process. Reservists are given briefings on USERRA and
employment rights during military training. Immediately after termination I contacted our military base JAG officer. He recommended that I contact the Veterans’ Employment and Training
Service, VETS, within the Department of Labor.
In turn, upon advisement, I filed a complaint January 26, 2000,
which VETS investigated. My package was sent to the Office of
Special Counsel with a recommendation to prosecute the case because of a USERRA violation. I was appointed an attorney from the
Office of Special Counsel to represent me.
My case has taken four years to arrive at the settlement point.
I can only state how helpful the attorney with the Office of Special
Counsel, Francisco Ruben, has been throughout this time. I lost an
excellent job. I was degraded and shamed.
My employment record kept me from any consideration for a future Federal Government job. Until recently I was unable to find
an equivalent job, necessitating working night shift or per diem
nurse positions. I lost self-confidence and suffered from depression.
I am currently unemployed due to a geographic move from Connecticut to Virginia as part of my husband’s employment, he a retired Air Force colonel. Now facing job interviewing, I am terrified
of finding myself supervised by another person with similar leadership characteristics.
Positions to the one that I lost are extremely difficult to find. I
believe I have been professionally and personally harmed by the
employment situation outcomes and four-year period before resolution and closure.
I might also add as a consequence that it has been very difficult
to find management employment because I was a Reservist. One
private sector company stated and quoted, ‘‘If I had to select someone for the job, I would not hire the Reservist.’’ This is a very common attitude that is held by private sector employers.
In summary, this was a tragic situation. I lost my career, and the
VA lost a very qualified and skilled nurse leader and clinician.
USERRA was critical in protecting me. Legal precedents such as
mine are absolutely essential to assure continuing employment
rights for our Reserve and National Guard military personnel as
they are called to service and face employment issues.
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Mr. Chairman, this concludes my statement. I will be pleased to
respond to any questions you or members of the committee might
have.
[The prepared statement of Dr. Kaplan appears on p. 120.]
The CHAIRMAN. Dr. Kaplan, thank you, and thank all three of
our witnesses for your tenacity and your courage in coming here to
state your case. You’re here because you, I think, highlight the fact
that some people just don’t get it out. The law is the law. The law
couldn’t be more clear.
Specifically, section 305 of the Servicemembers Relief Act
couldn’t have been more clear. We consulted with judge advocates
from each of the services in crafting this legislation, and frankly
I’m very, very glad to hear all three of you speak highly of the assistance you’ve gotten from the government lawyers, with the Office of Special Counsel. That, I think, speaks well to our men and
women who are trying to enforce the law.
As we all know, no law is worth its salt unless it’s adequately
enforced. On behalf of the committee, I’m very grateful to those individual attorneys that are representing you and doing their job
and doing it well. It’s very encouraging to hear that.
But ignorance of the law is not a defense, and when you get a
management company that flagrantly violates the law and puts
you, Ms. Kimmel, through the kind of hell that you were put
through, that is absolutely unacceptable.
And I think one of the things we can do as a committee as part
of our oversight capacity is to try to get a better handle from the
executive branch and from the field. Who are these people? What
kind of pattern of abuse are they engaging in? Is this isolated? Was
your case or any of your cases isolated? Are we talking about a pattern of defrauding on their part and certainly abusing you?
And that will have to become part of, perhaps, a larger action
against them. Yes, you finally find a remedy after four years in
your case, Dr. Kaplan and you too, Mr. Burris, four years as well.
That’s absolutely unacceptable.
Like I said, the law couldn’t be more clear as to your rights. I
think, Dr. Kaplan, you raised another point that we’ll ask our witnesses that will follow you, and the that is the more subtle discrimination that’s used against Guard and Reservists by employers
who don’t necessarily want the problems that may come with your
deployment.
You’re doing your duty for our country, and for that you are penalized preemptively by a potential employer. That, too, is against
the law, but it’s much harder to prove, as we all know.
It’s harder to get into the mind of the personnel managers to find
out what they’re thinking when they say this candidate for the job
gets it, and this one does not. I think that’s a larger question that
we need to address more aggressively as well.
I just want to thank all three of you. Again, you help us do our
job. I’m sorry that you have gone through this. On behalf of my colleagues, please know that this isn’t the way it ought to be. When
we did the Servicemembers Relief Act, we painstakingly went
through every aspect of it.
The Old Soldiers’ and Sailors’ Relief Act resulted in all kinds of
judgments that had been issued by judges in different jurisdictions
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that created a patchwork of confusion, and we wanted to clear that
up. We did clear it up. This plain language couldn’t be more clear.
And you’ve been wronged, and we’ll do everything we can to assist
you. And I’m so glad, again, your government attorneys have been
so helpful.
Mr. Evans.
Mr. EVANS. Mr. Chairman, I support your efforts here. It’s very
clear that we need to have a completely pair good system so people,
such at these outstanding civil servants, are respected, and I look
forward to working with you and other members of Congress and
the committee to make sure the system works better.
The CHAIRMAN. Thank you. Dr. Boozman? Mrs. Davis.
Mrs. DAVIS. Thank you, Mr. Chairman. I just want to say, as the
member who represents the VA La Jolla Hospital in San Diego,
that I’m terribly sorry that that happened, and I can assure you
that I’d like to follow up with some people there and understand
that that’s not happening to anybody else.
I wonder if you could just comment. I think you mentioned the
support from the Office of Special Counsel. Should they be involved
earlier in this investigation? How would you see that happening?
Ms. KAPLAN. I’m not sure they could be involved earlier because
it has to move through the Department of Labor and then be investigated by VETS. And then it was very quickly thereafter that I
was assigned a special counselor. I don’t know what hung it up for
four years. I think that’s up to you to investigate and see. There
is an issue there.
Mrs. DAVIS. We might look into some way that they would intervene earlier in the process. I mean, that’s a possibility. I think
what’s disconcerting about this is this is a federal law, and it’s the
federal agencies that are violating these laws.
Ms. KAPLAN. What was also disturbing was my supervisor was
a Navy commander in the Reserve force.
Mrs. DAVIS. Were you aware of other individuals who served
there who were having a similar experience?
Ms. KAPLAN. I think I’m the only one that was hired and then
fired or military unavailability. I was called out quite a bit. I had
a responsible position, and the that is why I was terminating to an
IMA, which is an Individual Augmentee Status, which means I
could plan my military around my job versus being called out for
critical missions where I was specially trained.
Mrs. DAVIS. Thank you very much. We’ll focus more on that.
Thank you.
The CHAIRMAN. Thank you. Mr. Bradley? Ms. Hooley.
Ms. HOOLEY. Thank you, Mr. Chair. I want to thank all the panelists for being here today and telling us your story. Mr. Burris, are
you aware of any attempts that have been made through the National Guard to better educate members about USERRA?
Mr. BURRIS. As of this time I am not. The only information that
I have received is that which I have sought myself.
Ms. HOOLEY. So a lot of members don’t know about this in the
first place?
Mr. BURRIS. Correct. I’m not sure as to if they are informed of
these protections during the term of basic training now, but when
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I went through in 1998 and 1999 none of the information regarding
USERRA was given to me.
Ms. KAPLAN. Might I add that in the Air Force we have annual
training on rights and on USERRA.
Ms. HOOLEY. Okay. Good. Mr. Burris, you generally expressed
satisfies with the outcome of the incident. What part of the response by the Department of Labor or the Office of Special Counsel
worked, and what didn’t work, and what could be improved?
Mr. BURRIS. The delay between the Department of Labor-VETS
forwarded to Office of Special Counsel and the time the Office of
Special Counsel responded to me was almost a year and a half, and
that was somewhat unacceptable to me. But I understand that the
Office of Special Counsel is most likely inundated by a very large
case load.
So given that I think things have progressed rather quickly from
when they have contacted me to where we are today.
Ms. HOOLEY. How long did it you to get through the Department
of Labor?
Mr. BURRIS. To get through the Department of Labor it was only
a few months.
Ms. HOOLEY. Okay. And then how long did it take for your case
to get to the Office of Special Counsel?
Mr. BURRIS. The Office of Special Counsel contacted me April of
2002.
Ms. HOOLEY. Okay. And so what time period was that?
Mr. BURRIS. Almost a year and a half.
Ms. HOOLEY. Okay. Okay. So it’s a timing piece that probably
could be the most improved?
Mr. BURRIS. Correct.
Ms. HOOLEY. May have a lot of cases to work on.
Mr. BURRIS. Yes.
Ms. HOOLEY. Okay. Thank you, Mr. Chair.
The CHAIRMAN. Thank you. Mr. Beauprez.
Mr. BEAUPREZ. Thank you, Mr. Chairman. Not really a question
but more of an observation. Dr. Kaplan, your case is particularly
annoying I’m sure to you, but to find a federal agency having trouble with a federal law and of all federal agencies the VA when you
are a disabled veteran yourself it just seemed absolutely absurd.
All three of your cases seem absurd to me. I’m a former employer. I used to have about 150 people under my employ, and one
of the multitude of laws that my human resources or personnel director, whatever you’re going to call them, is most familiar with are
the laws of USERRA and the rights of especially our Guardsmen
and Reservists.
To find a veterans hospital—I mean, you highlighted it so perfectly, Congresswoman. It is the ultimate absurdity I think that I
can imagine.
I don’t know, Mr. Chairman, other than that we need to create
much more awareness and understanding. I guess that’s a starting
point. And it certainly shouldn’t take this wrong to resolve a dispute, especially within the Federal Government. I mean, that’s—
well, I guess I’ve said enough. I just can’t imagine anything more
perplexing than the situation you outline. Thank you for being
here.
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The CHAIRMAN. Thank you very much, Mr. Beauprez. Mr. Udall
was next.
Mr. UDALL. Thank you, Mr. Chairman, and thank you for holding this hearing. I think this is a very important issue, and I think
our panel has elucidated on that today. Let me share the comments
of my colleague from Colorado.
I think this is a very frustrating situation for us. You have a federal law. It’s clear. Employers violating this is absolutely unacceptable, and so we need to find a way to make sure that this law
doesn’t get violated under any circumstances.
Dr. Kaplan, you were asked if you knew of specific circumstances
of others that have run into this kind of situation. I don’t think the
other two were asked that. Ms. Kimmel and Mr. Burris, are you
aware of others that are in your circumstance that these same situations occurred?
Mr. BURRIS. No, I’m not.
Mrs. KIMMEL. I am.
Mr. UDALL. You are. Could you tell us about that?
Mrs. KIMMEL. All the information that I have is from the legal
office, III Corps legal office, and two attorneys that we met with.
All three of them have open cases, open files of military members
that were not allowed out of leases for either deployments—many
involved deployments where the spouse was not allowed out of a
lease.
They’re just ongoing cases with several real estate property management companies in the Fort Hood area. I don’t have names, or
anything like that because it’s all protected, but they’re ongoing.
Mr. UDALL. Right. One of the bills that’s pending before this committee involves educating employers, posting notices, taking things
that are on the website now of some of these departments and
more fully educating employers about their responsibilities.
Do any of you have any comments on the need for that? Do you
think that that might make a difference? Would that be something
that would further the cause here?
Mrs. KIMMEL. The lawyers seemed very aware in our area but
maybe don’t—how are they supposed to handle these companies?
You can sue them, but they just keep doing it. The two that we met
with just both said, ‘‘I’m just tired of this. I’m tired of these same
cases over and over.’’ It seems like it’s going to have to come from
somewhere higher.
The CHAIRMAN. Would my friend yield on that point?
Mr. UDALL. Sure.
The CHAIRMAN. I appreciate that. The issue as you see it
wouldn’t be that there needs to be more information in terms of the
employers knowing, but it would be enforcement. Would putting
certain apartments off limits, would that be something that might
be helpful?
Mrs. KIMMEL. Absolutely. Absolutely. And that off limits list is
not utilized right now at Fort Hood. I don’t understand it.
The CHAIRMAN. Because that will get their attention real quick.
Mr. UDALL. You bet it will. Thank you. Mr. Burris, do you have
any comments on that?
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Mr. BURRIS. From the contact that I’ve had through the private
sector there is very little knowledge that I’ve come across through
speaking with HR personnel and directors on USERRA itself.
So I think a push in education, both public and private sectors,
is well in need, and I would hope that throughout even the public
sector and the military itself that the USERRA become more up
front as far as what it can protect and the protections themselves
for soldiers.
Mr. UDALL. Thank you.
Mrs. HOOLEY. I know as part of my settlement there will be a
training on USERRA at the medical center in San Diego. I would
hope that the USERRA training would not be limited to that VA
Medical Center but would go throughout the whole system.
Mr. UDALL. Thank you. Thank you very much, and we very much
appreciate having you here today and you telling your stories. I
think it helps us a lot. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you much. Mr. Strickland.
Mr. STRICKLAND. Thank you, Mr. Chairman. I will be brief. I’m
sorry that I was unable to be here during the earlier part of the
hearing. My office, my congressional office, has had numerous contacts from people who have had lease problems.
Our experience has been that when our office contacts the relevant people responsible that they have done the right thing, but
I can see where this would be a terrible problem. The Columbus
Dispatch, which is located in the capital city of Ohio, reported a
tragic incident some months ago where a young man returned from
deployment, had been promised a promotion when he left.
When he returned, he found that that position had, in fact, been
filled. He was despondent, apparently became more despondent
and took his own life. And I think, as a result of that, the city of
Columbus has learned a very tragic but a valuable lesson, and I’m
sure that will never happen again.
That’s just an example of where there could be really tragic consequences as a result of this law not being properly understood and
enforced and followed. I want to thank you for your testimony, all
of you. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much. Let me just conclude
again by thanking you for being here. The San Diego VA has had
a number of problems. Over 10 percent of their personnel are deployed, and we know of at least four problems of different scope
and nature but certainly dealing with this issue.
During the Persian Gulf War members of the committee will recall we had a similar problem with public agencies that ought to
be leading by example falling far short of that leadership when
people under their jurisdiction found themselves struggling once
they returned.
So I again want to thank you. We need to lead by example. We
want the private sector to really live up to the spirit and the letter
of the law. Certainly, the public sector needs to do likewise. Again,
you have helped us immensely, and we thank you for that.
I’d like to ask our third panel if they would make their way to
the witness table beginning with the Honorable Scott J. Bloch, who
was nominated to serve as Special Counsel of the Office of Special
Counsel by President Bush on June 26, 2003, and unanimously
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confirmed by the U.S. Senate on December 9, 2003. He has over
17 years of experience in litigation of employment, lawyer ethics,
and complex cases before state courts, federal courts, and administrative tribunals.
We’ll next hear from the Honorable Dan G. Blair, who was nominated to serve as Deputy Director of the Office of Personnel Management by George Bush on December 20, 2001. He previously
served as senior policy advisor to OPM Director Kay Coles James
and has almost 17 years of experience on the staffs of both the
House and Senate committees charged with federal civil service
oversight.
So I would begin with Mr. Bloch and then go to Mr. Blair.
STATEMENTS OF SCOTT J. BLOCH, SPECIAL COUNSEL, U.S. OFFICE OF SPECIAL COUNSEL; AND DAN J. BLAIR, DEPUTY DIRECTOR, OFFICE OF PERSONNEL MANAGEMENT, ACCOMPANIED BY MICHAEL MAHONEY, STAFFING GROUP MANAGER, OFFICE OF PERSONNEL MANAGEMENT
STATEMENT OF SCOTT J. BLOCH

Mr. BLOCH. Mr. Chairman, Mr. Ranking Member, members of
the committee, I’m honored to appear before you today to speak to
the role of the Office of Special Counsel in enforcing USERRA.
As you know, we are charged with the duty of prosecuting
USERRA cases in the Federal work force. I also want to emphasize
that my office is committed to ensuring that servicemembers are
not discriminated against based on their military service and receive all of the reemployment rights to which they are entitled.
The country is in the midst of an historic and unprecedented mobilization and demobilization of National Guard and Reserve forces.
Those brave and talented service men and women have temporarily
left their civilian vocations and joined career soldiers such as my
20-year-old son, Lance Corporal Michael Bloch, a marine who has
been stationed in Iraq once and is soon to be redeployed there.
The Federal Government is the country’s largest employer of
Guardsmen and Reservists. God willing, each of the thousands of
servicemembers now valiantly defending our freedom will return
safely home to their families, friends and civilian jobs.
As head of the independent Federal agency with the authority to
prosecute violations of USERRA occurring in the federal workplace
I share completely in Congress’ mandate that the Federal Government should be a model employer in carrying out the provisions of
USERRA.
Indeed, given the often negative coverage of the global war or
terrorism which I know that our soldiers hear and see, it is especially important that our service men and women know that we
have not forgotten them nor devalued their personal sacrifices. We
will give USERRA matters the priority they justly deserve.
Now, prior to today OSC has never filed a USERRA action before
the Merit Systems Protection Board (MSPB). Unfortunately, I had
to instruct my staff yesterday to file a case this morning with
MSPB because an agency was not willing to provide adequate relief
for a service member.
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Since becoming Special Counsel on January 5, 2004, I have carefully examined the statutory process pursuant to which the Department of Labor refers USERRA cases to us. I can report some instances of inefficiency and duplication of effort by our office and the
Department of Labor.
I agree with British Prime Minister Gladstone that ‘‘justice delayed is justice denied.’’ Thus, our office and the Department of
Labor are looking at ways to streamline the referral process. In
particular, we have asked Labor to identify difficult cases that
would benefit from OSC’s early involvement. The earlier we are involved the better we can fully exercise our enforcement role.
I appreciate Department of Labor Solicitor Howard Radzely and
his staff for working closely with us to bring about this change. My
office has change the manner in which USERRA referrals are handled internally. Since becoming Special Counsel, I have established
a Special Projects Unit, or SPU, which can be likened to a SWAT
team that can be quickly deployed to address any issues inhibiting
OSC’s ability to fulfill its various missions.
Experienced attorneys with specialized knowledge of USERRA
have been detailed to SPU and, at my direction all USERRA referrals are assigned to SPU where they receive priority attention.
I also sense another concern affecting OSC’s ability to enforce the
law expeditiously which has been testified to by the previous panel,
and this is a lack of awareness among the federal work force regarding OSC’s role as well as a misconception about our willingness to aggressively fulfill that role.
We have instructed all attorneys who do outreach in federal
agencies throughout the country to include in each presentation a
description of our role in enforcing USERRA. To be sure, OSC is
ready, willing and able to assist servicemen who have had their reemployment rights violated and who have suffered discrimination
because of their military service.
Let the message be heard loud and clear. As Special Counsel, I
will not tolerate discrimination against persons because of their
military service. I will not permit anything less than the prompt
reemployment of persons upon their return from military service,
and I will not shy from prosecuting the failure to comply with any
provision of USERRA. And I will not hesitate to file an action before MSPB if necessary.
In conclusion, Mr. Chairman and members of the committee, regardless of what may have been the past policy, under my leadership, OSC takes its role as the sole enforcer of USERRA seriously.
As you can see, we have already moved away from past practice
and have given USERRA cases the priority they deserve.
Shakespeare wrote, ‘‘There is a tide in the affairs of men which,
taken at the flood, leads on to fortune. Omitted, all the voyage of
their life is bound in shallows and in miseries. On such a full sea
are we now afloat, and we must take the current when it serves
or lose our ventures.’’
Given the unparalleled number of Guardsmen and Reservists returning to the federal work force the full sea now surrounds us.
OSC will navigate the current with 100 percent commitment to enforcing USERRA aggressively, diligently and zealously.
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The daily sacrifices made by our brave service men and women
merit no less. To that end, we welcome any legislative changes that
enhance our ability to enforce this important law.
Mr. Chairman, I have submitted written testimony for the record
which provides greater detail about these matters. Thank you for
the opportunity to testify today, and I welcome any questions.
[The prepared statement of Mr. Bloch appears on p. 124.]
The CHAIRMAN. Mr. Bloch, thank you very much for your testimony and your exemplary service.
I’d like to now ask Mr. Blair, I understand you’re joined by Michael Mahoney, who is Manager, Staffing Group at OPM.
Mr. BLAIR. That’s correct. Mr. Mahoney is one of our resident experts at OPM on veteran reemployment rights and veterans preference.
The CHAIRMAN. Thank you.
STATEMENT OF DAN G. BLAIR

Mr. BLAIR. Good morning, Mr. Chairman, Mr. Strickland, members of the committee. I’m Dan Blair, the Deputy Director of the
Office of Personnel Management. Thank you very much for extending an invitation to testify here this morning on the proposed legislative changes to the Uniformed Services Employment and Reemployment Rights Act (USERRA).
I have a written statement for the record, and I am pleased to
summarize.
The CHAIRMAN. Without objection, your full statement will be
made a part of the record.
Mr. BLAIR. Thank you, Mr. Chairman. President Bush and the
Office of Personnel Management are dedicated to ensuring veterans
receive the rights and benefits to which they’re entitled under all
veterans employment laws, including USERRA.
Today, over 15,000 Federal employees are serving on active duty
with the Guard and Reserve. These veterans left their employment
and placed their careers on hold to go fight in far-off lands for their
country and for us. These brave men and women were not forced
to serve. It was by choice.
These veterans deserve more than our thanks. When they leave
the uniformed services, they deserve to know that their right to return to public sector employment is protected. We take OPM’s obligations to reemploy these men and women under USERRA very seriously. Recognizing it is the right thing to do, we also respect it
is the law as well.
While this hearing is looking at several legislative proposals, I
want to focus on the proposed changes to USERRA. First, I’ll speak
to the proposed legislation to expand health benefit premium payments for Reservists called up for active military service. Then, I
will address OPM’s role in USERRA reemployment rights and our
outreach activities directed to veterans.
OPM is the Government’s chief personnel office, which includes
responsibility for administering the Federal Employee Health Benefits (FEHB) Program for Federal employees and annuitants. OPM
has repeatedly called on departments and agencies to assist employees called up to active duty by paying both the required Gov-
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ernment share as well as the employee share of the FEHB premium.
I’m pleased to report that, out of the 114 agencies surveyed last
fall, 96 paid the full premium. We’ve also learned that the Postal
Service recently indicated they will pay both shares of the premium
retroactive to 2003.
OPM will continue to support our called-up employees in every
way possible. If the extension of FEHBP coverage to 24 months becomes law, we will again strongly encourage agencies to pay both
shares of the health benefits premium for the entire 24-month period.
Now I’d like to turn to USERRA reemployment rights. While the
Department of Labor has enforcement responsibility for ensuring
the agencies and departments reemploy the returning Reservists
and Guardsmen, OPM plays a key role in providing guidance to
agencies and in reaching out to veterans so that they will understand their rights.
In addition, OPM is responsible for the placement of a returning
military service member in a different agency if the original agency
no longer exists or if it is impossible or unreasonable for the original agency to reemploy the returning veteran.
At this time, we are not aware of any cases where agencies have
been unable to reemploy returning veterans. We understand that
most of the problems with USERRA are related to improper restoration, such as not restoring a vet to a position of like status, seniority and/or pay, and those enforcement areas are the responsibility of the Department of Labor.
OPM has taken a number of steps to guarantee that the rights
and entitlements of veterans are not compromised when they return to their Federal jobs. Just three days after the tragedy of September 11th, we published extensive guidance to agencies on the
rights and benefits of employees called to active duty.
Later, we published a set of frequently asked questions on military leave, and we continually update our website to ensure that
it remains most comprehensive for veterans employment information.
OPM also ensures that veterans are protected against discrimination as a part of our general oversight authority. Each year we
conduct approximately 120 operational audits and delegated examining unit audits Government-wide. We notify agencies of our coverage of veterans’ issues and programs before each review and discuss key OPM initiatives.
The Federal human resources community understands our veterans are a valued resource who have earned through their very
life’s blood hiring preference and reemployment rights, and they’ve
earned those rights through their very presence at the battlefield.
They bring strength, courage and commitment in a way that cannot be fully imagined for those who have never stood in harm’s
way. And at OPM, we stand committed to making sure that those
rights are protected.
I’m happy to answer any questions the committee may have.
[The prepared statement of Mr. Blair appears on p. 134.]
The CHAIRMAN. Thank you very much to both of you for your fine
testimonies. I do have a couple of questions. First, Mr. Bloch, you
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mentioned the problem with the referral process. And notwithstanding that the number of referrals, as you point out, is rather
low compared to what they could be, we heard from two of our previous witnesses who spoke in high praise of the representation that
they received from the Office of Special Counsel.
My question is what kind of backlog do you have? Do you anticipate you’ll get more cases? Is there any thought of establishing a
special strike unit task force that would focus on this to try to
clean up any backlog with regards to this? And do you have timeliness standards?
Mr. BLOCH. Thank you, Mr. Chairman. With regard to the issue
of backlogs, we are currently engaged in an historic effort to reduce
all backlogs throughout the agency which have been there for many
years in various areas, including prohibited personnel practices,
whistleblower rights, Hatch Act violations, as well as USERRA.
When I joined the agency, there were only eight USERRA cases,
but there were approximately 1,500 cases in the other areas that
were in backlog and have been in backlog for quite some time.
Now, although there were only eight USERRA cases in the office,
a couple of them you heard from today were in our office for approximately two years, actually more than two years having been
referred from VETS, and we, of course, consider that time frame
unacceptable.
So, we have established guidelines whereby we immediately will
get after these USERRA violations. As soon as I came aboard, my
deputy had a briefing on all pending USERRA cases, and we immediately realized the Burris case, Mr. Burris and Ms. Hanover
Kaplan case, had been with our agency too long, and we immediately went after those cases.
And we’re very proud of the opportunity to serve those individuals and to bring these cases to conclusion. So we are definitely desirous of working these cases more expeditiously, and we hope to
receive more of these referrals from Labor as the case may present
themselves.
The CHAIRMAN. Do you have sufficient resources, a sufficient
number of attorneys to do the job? And when it comes to changes
in USERRA itself, are there recommendations you might convey to
us given the fact that you’re on the front line of this that we might
look to do some draft legislation?
We’re looking now at some changes with the Servicemembers Relief Act to make sure that any ambiguity, and we don’t believe any
exists, but if there is any possibility we wanted to rid the law of
that as soon as possible.
Any set of changes you would recommend to us now, or would
you, perhaps, tender those changes to us?
Mr. BLOCH. Thank you, Mr. Chairman. We are very desirous of
continuing to work with Labor, and are very grateful that we have
been able to get involved in cases with them now at an earlier time
frame.
However, we welcome any legislative changes that the committee
would see fit to put forth that would get us involved earlier because
our office—our bread and butter, essentially, is investigation and
prosecution of violations of Federal employment rights.
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We have highly trained and professional, experienced people in
the area of investigation as well as prosecution. Our attorneys get
involved in cases at a very early point. Nearly all of the USERRA
cases that come to our office also involve prohibited personnel practice issues. Again, prohibited personnel practices are our bread and
butter.
So the sooner we can get involved from an investigative and
prosecutorial standpoint, the more we can emphasize USERRA enforcement, which is better for both the merit system and the government, as well as the individuals involved.
So any legislative changes that might help that to happen more
quickly I think would be effective.
The CHAIRMAN. Well, consider yourself asked. If you could provide us every recommendation you think that would be helpful, we
will do our best and due diligence to ensure that if we can enact
it into law before this session ends we will do it. So I would ask
you to do that, if you would.
Mr. BLOCH. We’ll be delighted to.
The CHAIRMAN. I’d just like to ask Mr. Blair, you mentioned that
96 federal agencies are voluntarily picking up their share of the
Federal Employees Health Benefits Program and 18 don’t. Could
you provide for the record the 96 as well as the 18? And if you
could tell us why the 18 perhaps are not.
(The information follows:)
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Mr. BLAIR. I’d be happy to. They’re primarily small agencies,
boards. And when we canvassed them in 2002, 2003, the reason
that they don’t have a policy in place is because they didn’t have
affected employees.
So to the best of our knowledge, there is no one at these small
agencies who has been called up to active duty who is not receiving
the employer and employee shares of their health benefits premium
from their agency.
The CHAIRMAN. Does OPM track violations of USERRA by federal agencies both in terms of cases that are settled and those that
are litigated in order to identify particular agencies that have policy compliance deficiencies or have education and training needs?
Mr. BLAIR. We don’t track it per se. Agencies would come to us
if they’re seeking to have an employee reinstated in another agency, and that’s a rather extraordinary circumstance. And according
to staff, we haven’t had a formal application from an executive
branch agency for such a reinstatement.
We would come across those through our operational audits. We
do about five a year—we do about ten a year of both large and
small agencies. But we don’t track it per se. Most of that enforcement authority rests with the Office of Special Counsel and with
the Department of Labor, who would have those numbers.
The CHAIRMAN. Okay. That’s something we would seek perhaps
from you or from those other agencies. One of the things we did
not so long ago was to ask for and we received how well each agency was doing with regards to set asides and whether or not veterans were getting their fair share, and it was quite appalling to
find that while we only had goals in the law, some agencies were
doing well, others were doing very, very poorly.
And it might be helpful—nothing speeds accountability and perhaps compliance than when they’re juxtaposed next to some other
agency and are held to account. So if you could help us with that,
we’d appreciate it.
Mr. BLAIR. We will certainly be happy to work with the committee on that.
The CHAIRMAN. I appreciate that. Mr. Strickland?
Mr. STRICKLAND. Thank you, Mr. Chairman. Mr. Blair, in your
written testimony you discuss the audits that you’ve conducted to
ensure veterans preference laws are upheld. Would it be possible
to provide the committee with copies and the results of those audits?
Mr. BLAIR. Certainly. I’d be happy to provide that for the record.
(The information follows:)
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Mr. STRICKLAND. Thank you. I appreciate that. What happens if
an agency while a soldier is deployed abolishes a department or a
job, and that job as it was when the person was deployed no longer
exists? Are there protections for that soldier.
Mr. BLAIR. For that soldier, the law would require that the agency come to us and say that it is impossible or unreasonable for us
to rehire that employee. In that case, we would be obligated to find
that soldier, that man or woman, a like job in another agency.
Mr. STRICKLAND. A comparable job at a comparable salary or income?
Mr. BLAIR. It’s my understanding that we would place the individual in a job that would represent where he or she would have
been but for the fact that they were called up to active duty.
Mr. STRICKLAND. Thank you. Mr. Chairman, I yield back the remainder of my time.
The CHAIRMAN. Thank you, Mr. Strickland. Dr. Boozman?
Mr. BOOZMAN. The question I would have, you know, you talked
about having a taskforce and things like this. I guess what happens if an apartment complex or whatever repeatedly, you know,
basically says we don’t care, whatever? Is there any enforcement in
the law? What are the steps that can be taken? Can you find them?
Mr. Smith mentioned blacklisting and things. What are the steps
that are done if you truly do find somebody that intentionally, you
know, willfully seems to take advantage of the situation?
Mr. BLAIR. Well, Congressman, as the law is currently stated,
there are no fines or penalties that we can assess against an agency who violates USERRA repeatedly. Unlike our other enforcement
powers with regard to whistleblowers and prohibited personnel
practices where we have disciplinary action authority and we have
the ability to seek fines, we don’t have that under USERRA.
It’s unclear whether we have disciplinary authority under
USERRA. It is clear we have corrective action authority.
One of the things that we have been looking at and trying to consider is, what if you have a recalcitrant agency that just keeps
doing this to people? Can you bring a pattern and practice action
against that agency? And that’s something that we would like to
clear up in the law to see if we could do something of that nature
where an agency really has to clean up its act.
Mr. BOOZMAN. So that’s authority that you would like to have to?
Mr. BLAIR. Yes, very much.
Mr. BOOZMAN. Okay. Thank you.
The CHAIRMAN. Thank you. Ms. Hooley?
Ms. HOOLEY. Thank you, Mr. Chairman, and thank you for testifying today. Mr. Blair, based on the testimony that you heard from
the panel before this from Colonel Burris—or Corporal Burris and
Colonel Kaplan, do you believe you need to do a better job of educating the other agencies about USERRA?
Mr. BLAIR. I think you can always do a better job about education. It’s my understanding that our current director, Kay Coles
James’s predecessor, began educating agencies on their obligations
and duties with regards to restoring individuals who have been
called up to active duty beginning back in the late 1990s and in
2000.
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Beginning with September 11th, we began publishing guidance.
We issued guidance as of late March of this year. But this is something that we need to continually do. Next week we’re having a hiring symposium in which we’re bringing in a number of HR professionals from across Government to talk about what we can do better improve the Federal hiring process.
Although this isn’t a hiring issue, this seems to me to be a ripe
issue for that session, to remind agency HR specialists that they
have rights and obligations under USERRA and to access the information that’s available out there.
Ms. HOOLEY. Thank you. Mr. Bloch, thank you for your testimony. You seem to be willing to take a greater role with USERRA
in investigation and enforcement process for federal employees. Is
this consistent with the Administration? And what do we need to
do to make sure that you don’t have another backlog that has
plagued your office?
Mr. BLOCH. Yes, thank you, Congresswoman. This is consistent
with the position of the Administration to support the rights of reservists as well as all members of the military service.
Our office, as I said, we were engaged in this process of reducing
the backlog, and we do have the Special Projects Unit that is currently looking at each and every aspect of the backlog in our agency—why it occurred, how to prevent it in the future.
In addition to that, we’re actually reducing the backlog, and I am
confident that by end of the year, all the backlogs within our agency will be removed, and all of the individuals who filed complaints
with our office will receive full and fair justice.
But also critical to this process is to set up a system whereby
these backlogs cannot occur again, so that we’ll have processes in
place that prevent that from happening, including time limits upon
which cases can be handled, including more accountability, and including more targeted efforts by what I call special projects or
SWAT teams that will look at cases that need priority attention.
So we are confident that we can have this backlog down by the
end of the year, but also that we can have operating procedures in
place that will prevent it from occurring again.
And I would add to that, I think we really do have the resources
now to handle the USERRA cases that come our way and that
might come our way if we got involved at an earlier date.
We also have the authority to hire more full-time equivalents,
which we will be doing, and that number is something in the area
of 20 individuals. So we have an agency now with approximately
104 individuals, and we’ll be able to increase that almost 20 percent within the next fiscal year.
Ms. HOOLEY. As you talk about getting rid of the backlogs and
getting onto a non-backlog schedule, what do you expect the timeframe would be to get through the process, knowing that you’re
going to have some more complicated than others, but sort of
what’s your best guess or what’s your hope and desires for a person
to get through the process?
Mr. BLOCH. Well, as I say, I think I’m confident that by the end
of this year, we will be through that process. But in terms of if
you’re asking about——
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Ms. HOOLEY. Right. I mean, if a person comes to you and said,
I need help, how long do you—what’s your desire? How long do you
think it’s going to take them to get through the process, understanding that you’ve gotten rid of your backlog?
Mr. BLOCH. I would like to see that happen within a year from
the date that they file their complaint, so that if they file a complaint with the Vets Office, Department of Labor—and this admittedly asking a lot—but that investigation and prosecution would
not take more than a year. Now sometimes if you file something
with MSPB it can linger and languish for some period of time
through no fault of those who are trying to prosecute.
But all things being equal, if you average it out, I would like it
to be done in under a year. And that will require retooling. That
will require a concerted effort.
Ms. HOOLEY. Okay. Thank you.
The CHAIRMAN. Thank you. Mr. Udall?
Mr. UDALL. Appreciate your testimony. In light of seeing the
panelists before you testify, do any of you have any additional
thoughts on their testimony or any comments for the committee?
Mr. BLAIR. Well, I share the committee’s outrage and believe that
it’s just unacceptable that when a guardsman or a reservist is
called to active duty, that the Federal Government, who is asking
them to put their life on the line, doesn’t honor the commitment
to bring them back. And so you certainly have the commitment of
the Office of Personnel Management and its director, Kay Coles
James, and myself, that we’ll do what we need to do to get the job
done in order to make sure the guards and reservists who are
called to active duty receive the rights and benefits to which
they’re entitled.
Mr. BOOZMAN (presiding). Thank you, Mr. Blair. Mr. Bloch?
Mr. BLOCH. I would echo that, and I would thank again the individuals that testified here for the trouble they went to, with the
courage they showed in being willing to stand up publicly and talk
about these issues. It’s not easy sometimes, but that is critical to
putting a face to the problem and to the suffering that occurs as
a result of it, and we are very committed to addressing that and
to making examples where we can of agencies that refuse to comply.
Mr. BOOZMAN. Thank you both. Yield back.
The CHAIRMAN. One final question if I could. Section 4311, as
you know, makes it very clear that you cannot deny a job to someone based on the fact that they’re with the guard or reserve. The
question of enforcing it has to be a very, very difficult process.
What kind of education—and perhaps, Mr. Blair, you might touch
on this as well—what kind of education is done or carried out to
ensure that personnel managers know that that is against the law,
spirit and letter? And do you have any actions pending? Do you anticipate any against a personnel manager who may have denied
employment because that person was in the guard or reserve and
could be called up?
Mr. BLOCH. Thank you, Mr. Chairman. I am unaware of any case
we have pending in which that scenario has occurred, but I do concur with you that that is a more difficult case. Notwithstanding
that, we would not hesitate to pursue a case of that nature, par-
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ticularly if we have some indicia of discrimination, such as this
having occurred in the past, statements of animus, which we are
familiar with, do occur. And as one of the witnesses previously
said, in the interview she had with the private sector, they literally
said if I had to choose between you and someone who’s not a reservist, I would pick the non-reservist. So people sometimes will
stumble into those statements of animus that help you prosecute.
But we do not have any cases pending of that nature. In terms
of the education process, our office does quite a bit of education and
outreach in the federal workforce regarding the rights that employees have both to personnel managers as well as to workers. And
up until the time that I joined the agency, I do not believe we were
doing any outreach in the area of USERRA. We have started including that in every outreach, to talk about USERRA and how we
enforce those rights and a very brief overview of those rights.
We are also interested in doing more targeted outreach in the
USERRA area where we actually do the whole presentation concerning that issue.
The CHAIRMAN. Well, I thank you for your leadership in beginning that initiative. Maybe one way of targeting that, and you
probably have already thought of this, might be to look at those
areas where there have been problems, like the San Diego VA,
where there have been a couple of cases of reemployment problems,
that may suggest a lack of sensitivity to hiring a guardsman or reservist because at the other end, there’s a discrimination or a lack
of compliance with the law. It might just highlight some problem
areas. I just suggest that.
Mr. BLOCH. I think that’s an excellent idea.
The CHAIRMAN. Thank you for taking the lead on that. We do appreciate it. Mr. Blair?
Mr. BLAIR. I think that since I began my tenure at the Office of
Personnel Management, one of the issues which has received the
most heightened attention is making sure that we follow the laws
that dictate veterans preference, and I think this hearing today
also sensitizes us to the USERRA issues that are going to be coming up, especially as more guardsmen and reservists return from
active duty to employment.
We’ve been engaging in extensive outreach to the veterans organizations over the past two-and-a-half years. I chair quarterly
meetings with the veterans service organizations, in which we have
oftentimes open and frank discussions for a whole host of issues affecting Federal employment. I think that this is going to be part
of our continuing agenda.
We’ve also conducted hiring fairs across the country in which
we’ve highlighted what we’ve been working on with veterans’
issues, and USERRA has been part of that. Just this past month
we had a meeting with the veterans service organizations, and the
chief human capital officers across Government up at Walter Reed,
and we discussed veterans’ issues as well.
But I think the most important issue that you just raised is making sure that employees know about that. And although it may not
be explicitly written, this would appear to be an issue of merit and
something that the merit system principle should at least cover in
one way, shape or form.
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And at OPM, employees are given this little card, and I keep it
on my identification card, of the merit system principles and what
the violations and what those principles are. So we’re all well
aware and understand the need to educate and continue to educate
the workforce on what these rights are.
The CHAIRMAN. Let me just ask you, Mr. Blair, one final question
if I could. What kind of flexibility have you seen within the various
agencies where we do have a number of servicemen and women returning who have been disabled. And, obviously, they will make
claims, hopefully they’ll make claim before the VA for compensation. The number of men and women coming back missing an arm
or a leg or both is appalling. And, obviously, it is difficult if their
job required a certain skill and capability and they have less than
that to give.
When they are reintegrated, how flexible are you finding the
agencies to make sure that a job similar of value and compensation
is awaiting them upon their return?
Mr. BLAIR. I’m not aware of any specific cases to date, but I will
say that there’s a Presidential initiative to extend and reach out to
people with disabilities, and it has been a priority for us to reach
out to veterans groups, and we’ve been going to VA hospitals.
We’ve been at Walter Reed. Just yesterday we had staff down at
the Hampton VA, making sure the veterans that were coming back
in were aware of their rights and what they could do.
And so I think you bring up a very important point. Our current
laws give disabled veterans a preference in hiring, and that’s something that we will continue to uphold and enforce.
The CHAIRMAN. As well as reintegration?
Mr. BLAIR. Pardon?
The CHAIRMAN. Not just in hiring, but also in reintegration? You
know, reemployment when they return?
Mr. BLAIR. Exactly.
The CHAIRMAN. If you could be on the lookout for that, because
I could see how if someone’s capabilities have been so diminished
they’re getting a 50 percent disability compensation rating, and all
of a sudden they find, there’s no longer a place for them, that
would be appalling. But I thank you for being aware of that.
Mr. BLAIR. Thank you.
The CHAIRMAN. Without any further questions, thank you so
much for honorable and very distinguished service.
Mr. BLAIR. Thank you. Appreciate it.
The CHAIRMAN. I’d like to welcome our fourth panel to the witness table, beginning with the Honorable David Iglesias, who is the
United States Attorney for the District of New Mexico. Mr. Iglesias
has served on active duty as a Navy JAG officer between 1985 and
1988 at the Pentagon and Naval Legal Service Office, Washington,
D.C.
Mr. Iglesias is a captain in a Naval reserve JAG Corps and was
named Reserve Offices of the Year, U.S. Special Operations Command, 2001.
I also want to observe that Capt. Iglesias is going on duty, tomorrow, and we thank him for his service to the nation in both of his
capacities.
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We will then hear from Mr. Charles Ciccolella, who is the Deputy
Assistant Secretary for Veterans’ Employment and Training Service, VETS, in the U.S. Department of Labor. VETS is the agency
responsible for helping veterans secure employment and protecting
their rights and benefits.
We then will hear from the Honorable Craig W. Duehring, who
is the Principal Deputy Assistant Secretary of Defense for Reserve
Affairs. As Principal Deputy, he serves as the senior deputy to the
Assistant Secretary of Defense for Reserve Affairs in policy development and overall supervision of the reserve forces of the armed
forces of the United States.
And finally, we’ll hear from Colonel Brarry A. Cox, who is the Director of Ombudsman Services for the National Committee for Employer Support of the Guard and Reserve. Col. Cox holds a Bachelor of Arts degree from the University of Charleston and a Master
of Science degree in management.
Capt. Iglesias, if you could begin.
STATEMENTS OF DAVID C. IGLESIAS, UNITED STATES ATTORNEY, DISTRICT OF MEXICO, DEPARTMENT OF JUSTICE;
CHARLES CICCOLELLA, DEPUTY ASSISTANT SECRETARY,
VETERANS’ EMPLOYMENT AND TRAINING SERVICE, DEPARTMENT OF LABOR; CRAIG W. DUEHRING, PRINCIPAL
DEPUTY ASSISTANT SECRETARY OF DEFENSE FOR RESERVE
AFFAIRS, DEPARTMENT OF DEFENSE; AND COL. BRARRY
COX, DIRECTOR, MILITARY MEMBER SUPPORT AND OMBUDSMAN SERVICES, NATIONAL COMMITTEE FOR EMPLOYER SUPPORT OF THE GUARD AND RESERVE
STATEMENT OF DAVID C. IGLESIAS

Mr. IGLESIAS. Thank you very much. Mr. Chairman, Mr. Ranking
Member, members of the committee, and a special hello to a former
boss of mine, Congressman Tom Udall of New Mexico. I want to
thank you for the opportunity to appear and discuss DOJ’s representation of servicemembers pursuant to USERRA.
My name is David C. Iglesias, the U.S. Attorney for the District
of New Mexico. I’m also a captain in the U.S. Naval Reserve JAG
Corps, with four years active duty and 15 years of reserve experience.
I was voluntarily mobilized to Bahrain in the Persian Gulf in
late 1999 in support of Operation Southern Watch. In fact, I’ll be
leaving, as you mentioned, Mr. Chairman, for my two weeks of annual duty tomorrow.
Four members of the eight drilling reservists in my office have
been mobilized since 9/11, one stateside, two to Afghanistan and
one is on his way to the Persian Gulf. Two of them are still on active duty. USERRA provides the fundamental right to reinstatement to civilian employment following noncareer military service.
USERRA also contains broad antidiscrimination laws which prohibits discrimination or acts of reprisal against an employee or prospective employee based on past, current or future military obligations.
This committee’s interest in this important area is especially
timely in light of the large number of reserve and guard personnel
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serving on active duty in Southwest Asia and elsewhere. According
to the ESGR, more than 385,000 guard and reserve personnel have
been mobilized since 9/11, and as of June 15th of this year, more
than 156,000 guard and reserve members are still on active duty.
Members of the uniformed services alleging a violation of
USERRA may request representation by DOJ, provided that the
member first submits a complaint to the Department of Labor’s
Veterans Employment and Training Service, commonly called
VETS, and VETS is unable to successfully resolve it.
Upon the request of a complainant, DOL refers claims to DOJ in
two cases. First, where it concludes the claim is meritorious but
cannot resolve it administratively; and second, where it determines
that the claim lacks merit by the servicemember nevertheless asks
that it be referred.
DOJ’s Civil Division serves as a gateway for DOL’s USERRA referrals. based on its review of the investigative file, DOL memoranda and its own analysis, the Civil Division either forwards the
case to a United States Attorney’s Office for appropriate action or
declines representation and returns the matter to the Labor Department because the claim lacks merit.
When we return a claim, DOL informs the servicemember of our
decision against representation, reminds the claimant that he or
she remains free to pursue the claim through private counsel.
When the Civil Division refers a claim to a United States Attorney’s Office, the United States Attorney assigns the matter to an
AUSA or an Assistant U.S. Attorney, who reviews the investigative
file, DOL memoranda and then interviews the claimant and potential witnesses. The AUSA may recommend that the United States
Attorney decline to represent the servicemember because further
review and investigation demonstrates that the claim lacks merit.
When representation is provided, the AUSA will typically contact
the employer and attempt to resolve the matter without litigation.
If this proves impossible, the AUSA will file a complaint against
the employer in federal district court.
One type of case is somewhat unusual. That’s a suit against the
state. Recent case law curtailed employee suits against state governments based on federal law because of immunity provisions in
the Eleventh Amendment of the Constitution. That’s the Velasquez
v. Frapwell case, a 1998 7th Circuit case. In response, Congress
amended USERRA in 1998 to allow DOJ to sue states in the name
of the United States on behalf of state employees, or in the alternative, USERRA allows a servicemember represented by private
counsel to sue in his or her own name in state court in accordance
with state law.
The number of USERRA claims DOL referred to DOJ annually
has increased approximately 20 percent since 9/11. During fiscal
year 2002, DOJ received 52 cases. Fourteen of those were referred
to United States Attorneys, 38 returned to DOL because the facts
were insufficient for action. During fiscal year 2003, DOJ received
53 cases. Twelve were referred to United States Attorneys, 41 were
returned to DOL due to lack of merit. By way of comparison during
fiscal years 2001 and 2000, DOJ received 45 and 43 cases, respectively.
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Of the 105 cases DOJ received during fiscal years 2002 and 2003,
16, or approximately 15 percent, involved claims against states.
DOJ recognizes the important role it plays in enforcing USERRA.
We’re committed to working closely with DOL in these matters and
to representing USERRA claimants vigorously. In addition to
promptly processing USERRA referrals, the Civil Division and the
United States Attorneys have taken the following steps in this
area:
Several United States Attorneys, including myself, have conducted press conferences, lectured at chambers of commerce meetings, posted web site links to USERRA, written op ed pieces and
in general gotten the word out both to the business community and
the guard and reserve communities that DOJ is taking this issue
seriously.
Second, the most recent addition of DOJ’s Federal Civil Practice
Manual, which came out in February of 2003, includes a new chapter on USERRA. Approximately four United States Attorneys are
drilling reservists. Three more are retired from active duty, the
guard and reserve. Several more are prior active duty veterans.
In June of 2003, lawyers from DOJ and DOL presented a Justice
Television Network program entitled ‘‘A Practical Legal Guide to
USERRA for AUSAs.’’ This was broadcast to all United States Attorneys offices.
In conclusion, Mr. Chairman, I want to thank this committee for
protecting the rights of those citizen soldiers, sailors, airmen and
marines who fight to protect us. Why do they do it? Author Stephen Ambrose wrote words about World War II GIs which are still
true. He wrote: ‘‘At the core, American citizen soldiers knew the
difference between right and wrong, and they didn’t want to live
in a world in which wrong prevailed, so they fought and won, and
we all of us living and yet to be born must be forever profoundly
grateful.’’
Thank you for this opportunity. I look forward to your questions.
[The prepared statement of Captain Iglesias appears on p. 141.]
The CHAIRMAN. Capt. Iglesias, thank you so much for your testimony. And if I could just go out of order for one minute. We’ve been
joined by Louise Slaughter, who was scheduled to speak in an earlier panel, the first panel, but business on the floor precluded that.
If she could join us now and perhaps make her presentation, and
then we’ll go right back to Panel 4, if you don’t mind.
The podium works, so if you want to go right there, sure.
STATEMENT OF HON. LOUISE M. SLAUGHTER, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW YORK

Ms. SLAUGHTER. Thank you. Please excuse me. I really thank you
for your kindness to let me come late, but there are only three of
us on Rules Committee, which was just meeting. This is a very important matter to me, and I really thank you for the opportunity
to come before this distinguished group.
I want to talk about H.R. 3779, which is The Safeguarding
Schoolchildren of Deployed Soldiers Act. I was pleased to introduce
this legislation along with Congresswoman Brown-Waite.
According to the Department of Defense figures, there are currently 200,000 American troops serving in the Middle East, includ-
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ing nearly 55,000 reservists and members of the National Guard.
When soldiers are deployed, many arrangements must be made.
These men and women leave their jobs, their families, and even
their children behind.
As the Congressional Representative for the Niagara Falls Air
Reserve Station, I have seen the enormous disruption and burden
that deployment places on the families of these men and women.
I have also seen the grace with which these families accept the
many challenges presented to them.
As an institution, Congress has long recognized the need to minimize the hardships to these soldiers and their families, as demonstrated in the Servicemember’s Civil Relief Act, which my bill
would amend. It is important for us to recognize that this comprehensive law, first enacted in 1940, never anticipated lengthy deployments by fathers and mothers in the reserve and the Guard.
It never anticipated a time when both parents might be deployed
to an overseas theater. And it certainly did not anticipate a time
when our nation’s divorce rate would reach nearly 50 percent, a
fact that creates new challenges for deployed parents. Today, the
citizen soldiers called up for active duty may have no choice but to
send their children to live with the other parent, another relative,
or someone who lives one or two towns away or even further.
Obviously, a parent’s absence creates many voids in a child’s life.
Whether it’s a missing father who regularly cheered on his little
leaguer, or a mother who was always there to help out with the
algebra homework, the absence of these parents is felt every day
in small moments in these young lives. We cannot possibly realize
the aggregate impact that a parent’s absence can have. Having to
start at a new school, make new friends, and adjust to new demands should not be added to the many hardships experienced by
these children.
Last summer, I learned firsthand how deployment causes significant upheaval in a child’s life. I was informed that a 10th grader
in my district—and all of us who have been parents or grandparents know that’s a tricky age—was being forced out of her
school system when her father left for Iraq. She, naturally, went
to live at her mother’s home in the next town. At a time of great
disruption, this event caused considerable stress to the hardships
my constituent and her family were experiencing.
This instance, and others like it, demonstrates the need for federal legislation requiring that school districts allow the children to
remain enrolled in their home district if they wish, while they reside outside the district because a parent is deployed. I am pleased
that a handful of states have already enacted provisions offering
this protection. The Safeguarding Schoolchildren of Deployed Soldiers Act would ensure it is offered on the national level.
The Military Officers Association of America and the National
Military Family Association support this bill as a common sense solution to a problem by ensuring that more American military children have continuity in their education and in their lives.
I strongly urge the committee to approve The Safeguarding
Schoolchildren of Deployed Soldiers Act. We owe this protection to
our children and to their families, and to the peace of mind of the
soldier, which is a very important part of what we do here.
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And, Mr. Chairman and other members of this committee, I
thank you for your kind consideration of this measure.
The CHAIRMAN. Thanks very much, Ms. Slaughter, for your testimony, and we appreciate you coming by.
Mr. Evans, do you have any comments?
We just thank you, and I appreciate it.
Ms. SLAUGHTER. Thank you all very much. And please forgive
me. I’m sorry to interrupt.
The CHAIRMAN. Mr. Ciccolella?
STATEMENT OF CHARLES CICCOLELLA

Mr. CICCOLELLA. Thank you, Mr. Chairman, Ranking Member
Evans. Thank you for holding today’s hearing, and thank you for
inviting the Department of Labor to testify in this important law.
I’ll focus my comments this morning on several areas of particular interest to the committee. Overall, we believe at the Department of Labor that we’re doing a very good job with enforcing this
important law. We take the responsibility for enforcing USERRA
very, very seriously.
The number of USERRA cases has gone up since September 11th
of 2001. Since that time, we’ve experienced an overall increase of
about 45 percent, which would put us on track for about 1,400 actual cases this year. However, the increase that we’re seeing is not
really proportional to the numbers of men and women who have
been activated under the current mobilization, nearly 400,000, nor
by comparison to the increases that we saw during the first Persian Gulf war. And keep in mind that many of the reservists and
guardsmen who were called up today are being called up for longer
periods of time, up to two years.
There are three reasons there has not been a larger increase in
the complaints. First of all, the enactment of USERRA strengthened the protections for servicemembers and it strengthened the
ability of Department of Labor vets to enforce the law.
Secondly, under Secretary Chao, we have a very aggressive compliance assistance program to employers and employees. So we are
not only talking about enforcement, we’re talking about educating
employers about these important laws.
And thirdly, the response from employers has been very supportive and very positive, with many, many employers going above
and beyond the call of duty, obviously notwithstanding those egregious cases that we all have heard today.
Now with regard to the specific focus of this hearing, which is
public service employees, between 30 and 35 percent of the
USERRA cases are against government employees. Federal cases
make up 10 to 14 percent of those cases, and state and local cases
make up about 20 percent.
Our investigators have been very effective at investigating these
complaints and resolving them when we open cases, but our goal
is to resolve the problems before they become complaints. That is
why we have a tremendous emphasis on our compliance assistance
program.
Since September of 2001, we’ve responded to thousands of requests for information, technical requests regarding USERRA from
employers and members of Congress, from guardsmen and reserv-
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ists and so forth. We’ve delivered briefings to over 150,000 individuals and presentations. That includes an awful lot of guardsmen
and reservists. And keep in mind that ESGR and the military also
conduct these briefings.
The longer tours of duty have introduced a more complex range
of USERRA issues. In fact, employers and servicemembers are now
asking not only about issues of discrimination and reinstatement,
but today they’re more concerned with things like layoffs, reorganizations that occur during a period of duty, missed pay raises, either seniority or merit-based, reinstatement of health care benefits,
pensions, et cetera.
As we consider these cases, we are always guided by two underlying principles that underlie reemployment rights in this country
since 1940. First, we construe the USERRA law liberally to the
benefit of the servicemember, and secondly, we enforce the escalator principle, which says that the individual should be reinstated
in the position he would have had but for the military service.
What we’ve learned has been codified now into regulations, and
those regulations, Mr. Chairman, are now at OMB, and we expect
to see them in the Federal Register in September of 2004.
We have an aggressive outreach program, as I said. I think the
committee is familiar with our elaws resource adviser, and also
with the outreach we’ve made to numerous organizations, including
the ABA and the HR policy organizations.
Mr. Chairman, the Department of Labor supports both H.R. 3779
and H.R. 4477. With regard to the extension od health care coverage to 24 months, we are supportive of that, and we’ve offered
to the committee assistance in clarifying those provisions. And with
regard to the reinstitution of the report on the USERRA cases, in
the part we found that report to be helpful, so we obviously would
defer to Justice and Special Counsel for their views.
Mr. Chairman, at the Department of Labor we believe that every
military member serving our nation, particularly those activated
guardsmen and reservists today, deserve to know their employment
rights are protected. The Department of Labor is committed to informing employers about USERRA and we’re committed to protecting the employment and reemployment rights of our citizen soldiers and veterans.
That concludes my oral statement. I’d be happy to answer any
questions.
[The prepared statement of Mr. Ciccolella appears on p. 150.]
The CHAIRMAN. Thank you very much. Secretary Duehring.
STATEMENT OF CRAIG W. DUEHRING

Mr. DUEHRING. Mr. Chairman and members of the committee,
thank you for giving me the opportunity to come before you to discuss several proposed improvements to the Servicemembers Civil
Relief Act and the Uniformed Services Employment and Reemployment Rights Act.
The Department of Defense supports enactment of the
Servicemembers Legal Protection Act of 2004, which would amend
several provisions of the SCRA to reflect our experience with the
SCRA during its first six months. Each proposed amendment in the
draft bill addresses a problem that has been encountered by
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servicemembers and brought to the attention of the Department
through the legal assistance programs of the military services.
Legal assistance attorneys play a key role in ensuring that
servicemembers are able to fully exercise the rights and protections
afforded by the SCRA, and we have been attentive to their experiences during this initial shakedown period under the new law.
The Department passed on its concerns and recommendations to
your staff, and you have responded expeditiously with this draft
bill and this hearing. I commend and thank the committee and its
staff for this impressive responsiveness to the needs of our
servicemembers.
With respect to H.R. 3779, The Safeguarding Schoolchildren of
Deployed Soldiers Act of 2004, we note that we are not aware of
the situation that the bill addresses is at all widespread or merits
federal legislation. In fact, it has not come to our attention through
legal assistance or reserve component channels.
Since the global war on terrorism and the ongoing reserve mobilization began, these channels have proved extremely effective in
identifying deployment-related problems servicemembers and their
families are experiencing. This leads us to believe that the incidence of children of deployed servicemembers suddenly being treated as nonresidents of school districts where they have previously
been considered residents may be isolated to no more than a few
school districts, and that to the extent it exists, this problem may
be better addressed at the state level than through federal legislation.
The Department of Defense supports Section 2 of the draft
USERRA Health Care Coverage Extension Act of 2004, increasing
from 18 months to 24 months the maximum period of employer
provided health care plan coverage that an employee covered by
USERRA may elect to continue is an important amendment that
will align this coverage period with the length of time for which reservists can be mobilized under the current mobilization authority.
We defer to the Department of Labor on Section 3 of the draft
bill, which would reinstate the requirement for a comprehensive
annual report on the disposition of cases filed under USERRA.
The Department also defers to the Department of Labor on Section 2 of H.R. 4477, The Patriotic Employer Act of 2004, which
would require employers to post notice of USERRA rights, benefits
and obligations in the place of employment of individuals protected
by that Act.
I would again like to thank the committee and its staff for all
your efforts on behalf of our servicemembers. The Department of
Defense appreciates any opportunity to discuss these important
matters with you. And I do have a written statement we’ve submitted earlier, which I hope will be included.
[The prepared statement of Secretary Duehring appears on p.
159.]
The CHAIRMAN. Secretary Duehring, thanks very much. Without
objection, your statement and that of all of our witnesses will be
made a part of the record.
Mr. DUEHRING. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you so much. Col. Cox.
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STATEMENT OF COL. BRARRY COX

Col. COX. Chairman Smith, members of the committee, I am
Colonel Brarry Cox, the Director of Ombudsman Services for the
National Committee for Employer Support of the Guard and Reserve, ESGR.
Thank you for the opportunity to come before you this morning.
I have furnished a written statement and would like it entered into
the record as if read, and I will keep my remarks brief.
ESGR is a Department of Defense volunteer organization whose
mission is to gain and maintain support from all public and private
employers for the men and women of the National Guard and Reserve as defined by demonstrated employer commitment to employee military service.
We accomplish this mission through a three-pronged approach.
First, we strive to increase public awareness of the important mission of our National Guard and Reserve. We do this through public
relations and media events such as the Rose Bowl parade and our
current partnership with NASCAR. More importantly, we aim to
convey the importance of employer support to the national defense.
In the long term, I think we are all well aware that the Guard and
Reserve could not continue to be successful partners in the global
war on terror without the continued support of our nation’s employers.
The second way that ESGR accomplishes its mission is through
activities that help employers manage their Guard and Reserve
employees. Ultimately, we want employers to create a work environment that is friendly to Guard and Reserve employees. We help
them to do that by encouraging the creation and sustainment of
human resource policies that not only consider military service but
support it. In some cases, we even arrange activities so that the
employer can visit their employees during military training.
I can say that employers I have spoken with consistently walk
away from these activities thoroughly impressed with the professionalism of the Guard and Reserve members and are more committed to do their part to ensure that their military employees
serve with the minimum amount of disruption in their civilian careers.
We have found that overall support from civilian employers has
been exemplary. But we do occasionally have problems. ESGR focuses the third prong of its approach in this area. We call this the
ombudsman service of ESGR. For nearly 28 years, the ombudsman
service has functioned to provide information and informal mediation service between military service members and their employers. In fiscal year 2003, the ombudsman service worked almost
22,000 inquiries nationwide regarding military service. These inquiries were answered through a 1-800 hotline, customer service
center staff, and a nationwide volunteer network.
Most of these inquiries were simply requests for information
form both employees and employers. Nonetheless, a significant
number represented workplace conflicts between servicemembers
and their civilian employers. In these cases, we aim to resolve the
conflict in a low key and informal manner, and at the lowest possible level, and short of formal enforcement action. Historically, our
success rate exceeds 90 percent.
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I believe that in most cases we are successful by simply providing information about federal law regarding the rights and responsibilities of both the servicemember and the employer. In general, ESGR will defer questions of public sector enforcement to the
experts that you have testifying before you today.
ESGR is only the informal first step in employment problem resolution. However, I believe that we could only achieve marginal
success if there were not a real threat of formal proceedings at
some point. To that end, we appreciate the focus and attention that
your committee has given this important topic today. But enforcement is key.
I would note before closing that ESGR is unique in that the
greatest part of our mission is accomplished through the efforts of
over 4,000 volunteers in 55 committees found throughout the
states, the territories, the District of Columbia, and now a committee that we have established in Europe. These volunteers
should be commended for their work in support of our
servicemembers and employers. Many of these volunteers are employers, retired military members, attorneys, and civilian personnel
managers who devote their personal time because of a deep patriotic belief in the ESGR mission. I would like to extend our gratitude to their enduring efforts.
Finally, I would again like to thank the committee and its staff
for your foresight and proactive efforts on behalf of the Guard and
Reserve. The Uniform Services Employment and Reemployment
Rights Act states that ‘‘it is the sense of Congress that the federal
government should be the model employer in carrying out the provisions of this chapter.’’
Mr. Chairman, the fact that we are here today is testimony to
your continued commitment to that statement. ESGR appreciates
this opportunity to address these vital issues.
Thank you.
[The prepared statement of Colonel Cox appears on p. 167.]
The CHAIRMAN. Thank you very much, Col. Cox, and thank you
all for your testimonies and for your tremendous work. I just want
to point out that Secretary Duehring’s wife, Theresa, and nephew,
Nathan, who is visiting from Minnesota, are here. If they wouldn’t
mind being acknowledged, and thank you for seeing government in
action and certainly seeing your husband doing the fine job that
he’s doing, and your uncle.
Let me just ask a couple of questions if I could. I noticed, Capt.
Iglesias, that you mentioned on page 5 of your testimony that 12
claims against states that were a group were dropped. What was
the legal issue, and why did they not go forward?
Mr. IGLESIAS. Sir, if memory serves me, these 12 all came from
one Guard unit in Ohio, and these guardsmen had been gone from
their civilian jobs between 9 and 18 years. And the purpose of
USERRA is to protect noncareer military members. And their
claims predated in some cases USERRA’s cap of five years of service. *So, DOL recommended that this was not the kind of case that
we wanted enforced, and I believe DOJ also took that position, sir.
NOTE: The Department of Labor recommended representation in these cases. The Department
of Justice declined representation.
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The CHAIRMAN. I appreciate that clarification. Mr. Ciccolella,
could you inform the committee about the status of implementing
regulations for USERRA?
Mr. CICCOLELLA. Yes, Mr. chairman. Thank you. The regulations
are now complete. This is really a very good news story. It took
about a year to get the regulations done. They are very comprehensive. They’re written in very easy to understand language, question
and answer. They are about 200 pages long. We have certainly incorporated into the regulations much of what we have learned as
a result of the mobilization, particularly on the issues that I talked
about, the merit, seniority-based issues that employers and employees are concerned about.
The regulations are currently at the Office of Management and
Budget. They should be in the Federal Register, or at least, are
scheduled to be the Federal Register for public comment on 1 September.
The CHAIRMAN. Thank you. Col. Cox, your agency has had, as
you explained, a particular role with USERRA in encouraging employer support for the law and in facilitating resolution of cases before enforcement enters the picture.
We do receive very positive comments about your work. What
types of USERRA issues and problems are present in the post-9/
11 cases which are coming to your agency?
Col. COX. Sir, if I could characterize, before 9/11, most of the
types of calls we were taking involved the short-term absences of
going to a training assembly during a weekend or to the two-week
annual training that’s required with employers and employees asking about can they make me take my vacation? When do I—can I
reschedule their days off to accommodate them on the weekend?
But the very short-term types of issues.
Now as the Department of Labor, Mr. Ciccolella mentioned earlier, we see them as long-term. Those are the types of questions
that we get. What about my 401(k)? What about my merit promotion? I missed an evaluation and my employer says because I
was not here to be evaluated, I will not receive my pay increase
this year.
Well, that impacts long-term. If they don’t get that one raise for
that one-year or two-year period, that impacts all future raises.
Those are the kinds of questions that we’re seeing, sir.
The CHAIRMAN. Mr. Ciccolella, you might have heard me ask the
previous panel, how are federal agencies are doing, the poorest
what you’re doing, the best relative to USERRA?
Mr. CICCOLELLA. Thank you, Mr. Chairman. We don’t track the
agencies in terms of, you know, which agencies have what number
of complaints. Obviously the larger agencies would have the majority—more complaints. But that may or may not be proportional. If
the Chairman would like that information, we could probably do
something to break it down. The larger agencies are very obviously
TSA, the U.S. Postal Service and the Defense Department because
it has all of the services and you have a lot of department of military civilians in those services.
The CHAIRMAN. Consider yourself asked. I think that would be
very helpful to this committee in our oversight capacity. And I
think it would have a positive impact on the agencies themselves.
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You know, again, we heard from a witness earlier about the VA not
doing its job. That’s very disconcerting. So I would request that you
provide that, and I thank you for that in advance.
Let me just ask one question for the whole panel, any of you who
would like to answer it, DOL, DOJ, all of you have some overlapping jurisdiction roles in USERRA, both in the compliance area and
enforcement. Should the current setup be somehow streamlined or
simplified? Do you have any recommendations that would change
the model as to how we’re operating, or is it working?
Mr. IGLESIAS. It’s working. It would be helpful maybe to create
internal deadlines, dates by which claims have to be processed
from ESGR to DOL and then DOL to DOJ. We believe we timely
process the vast majority of cases, but occasionally there are some
that do languish. It would be helpful if there were internal deadlines.
Mr. CICCOLELLA. At the Department of Labor, we think it is
working pretty well. We do not have problems working across agency lines, and of course that is the way you get things done in government. It may be very helpful, for example, as Mr. Bloch has testified, to bring the Office of Special Counsel into the process earlier, as he has recommended, and as he has done in a case very
recently, in the pre-referral stage. That may be very useful, and
our attorneys and the Special Counsel are working on those arrangements right now.
So the jurisdictions are important to maintain, but I think we’re
doing a good job of working through them.
Mr. DUEHRING. I’d like to also echo the comments of Mr.
Ciccolella there that we have had a long working relationship with
the Department of Labor especially in this area that has worked
very smoothly. And we most recently have been talking with the
Office of the Special Counsel. Also as they see their role becoming
more important, how can we mesh better.
I think this all comes about because we now have hit a point in
the mobilization where we have some trends. We have, you know,
a large number of people to work with, and we can see where the
rough spots in the roads are. And by and large, I have to say, it’s
a success story because as information is presented to us, it goes
rather quickly, you know, through the system, and I think it’s very
clear to the people who have to use the system that USERRA is
there for their use, and it’s a powerful weapon to use, very reassuring to them.
And of course our challenge is to continuously get the word out
and work the issues, and I think we’re doing that fairly well.
Col. COX. Sir, if might add, our folks, the volunteer ombudsmen
throughout the nation work very closely with their DOL VETS
counterparts out there in the states. We’ve gotten a lot of positive
feedback from that.
And as far as timelines, one of the things that we have attempted to do, and it’s basically an informal agreement, but if
there’s an individual who has been terminated or losing pay, we try
to resolve the issue within three days or pass that to DOL VETS.
If it’s another issue that we are being successful in working with
the employer, we’ll attempt to work those for ten days and then attempt to pass those directly over to DOL VETS.
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The CHAIRMAN. Let me just ask Secretary Duehring one final
question. You testified regarding H.R. 3779, that you noted we are
not aware that the situation the bill addresses is at all widespread
enough to merit federal legislation, and may be isolated to no more
than a few school districts.
Earlier I had asked one of the sponsors, Congresswoman Ginny
Brown-Waite, what her estimate was, and she said her guess was
1,000 to 10,000. Is that an accurate number? I mean, what we try
to do, as you know so well in hearings, is to determine what the
facts are and hopefully get opinion and insight so that we move
legislation that deserves to be moved. So, your best opinion on
that?
Mr. DUEHRING. Sure. Mr. Chairman, I don’t really have any
numbers at all, and as I tried to make clear in that particular
statement, that type of problem really hasn’t made it—hasn’t surfaced to our level yet, which kind of leads us to believe that it may
be isolated. And obviously, people having problems like that very
often go straight to their member of Congress, and that’s very often
the way we get the information is your folks pass it over to us.
But I think the comment that was made about an hour ago about
the involvement of the school boards and, you know, working at the
lowest possible level, which is actually the formula that we use in
USERRA, enforcing USERRA, and our ombudsmen and also with
students that have problems, you know, being pulled out of school,
we find that 99.9 percent of the time you work at the lowest level,
it gets resolved. So we just—we at least offer that as a question.
Is it really a big problem that requires federal legislation?
The CHAIRMAN. Appreciate it. For the record, if you could, if you
have any information about order of magnitude, I think it would
be helpful. Because 10,000 would indicate we have a serious problem. Even 1,000 I think would. So if you could——
Mr. DUEHRING. We’ll provide you with whatever information——
The CHAIRMAN. Whatever you can find. That will be helpful. Let
me ask you, Mr. Secretary, another question. I and other members
are sure that other members of the committee are very concerned
about the allegations of predatory tactics by some property management companies who lease to servicemembers. I know there are
plenty of good companies doing business with servicemembers, but
what can be done about any bad apples in order to protect
servicemembers and their families? Is the Army, for example, examining the practices of the company that Ms. Kimmel testified
about? And can any official action be taken if abuses are found,
and especially if there’s a pattern of abuse detected?
Mr. DUEHRING. Sure. In most cases of landlord noncompliance
with SCRA and other laws, a call or a letter from a legal assistance
authority—attorney, I’m sorry—or the installation housing office is
sufficient to resolve the matter.
This has been true even in the Fort Hood area. But when that
doesn’t work, SCRA cases may be referred to the Department of
Justice for an enforcement action or other assistance.
For example, at the request of the Fort Hood legal office, an Assistant U.S. Attorney in San Antonio sent a letter to the attorney
of a landlord in the Fort Hood area who had asserted that a
spouse’s lease obligation was not terminated by the Servicemember
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Section 305 termination. The letter made it clear the determination
under Section 305 terminated all obligations under a lease signed
jointly by a servicemember and spouse.
Also, when a servicemember is involved in private litigation
where the SCRA is at issue, the Department of Justice may submit
a statement of interest on behalf of the United States. Such a
statement can be very helpful in influencing a state court’s interpretation of the SCRA.
There have been actually several cases in the Fort Hood area of
landlords not complying with the residential lease termination provision of Section 305 of the SCRA. The Fort Hood legal office is
aware of the companies involved and is working with the Army’s
installation management agency to ensure that any landlord that
refuses to recognize a proper SCRA lease termination, that uses
lease forms inconsistent with Section 305, or that insists
servicemembers sign blanket SCRA waivers before or after signing
a lease shall not remain on the installation’s housing referral list.
Additionally, the legal office has proposed that any landlord engaging in these or similar practices, such as the wrongful withholding of security deposits, be referred to the board responsible for
recommending to the installation commander that certain commercial establishments be placed off limits to personnel.
The CHAIRMAN. Thank you very much for that very good statement. Mr. Evans?
Mr. EVANS. No questions.
The CHAIRMAN. Ms. Herseth?
Ms. HERSETH. Just a couple. Thank you, Mr. Chairman. I represent a state, South Dakota, with a very high number of deployments in the National Guard and Reserves, so implementation enforcement of USERRA regulations is very important to me.
And Mr. Ciccolella, if you—in response to a question posed by
Chairman Smith about the regulations, you testified that you expect that USERRA regulations since they’re at the OMB right now,
final stages of review, are to be published and available for notice
and comment by September of this year?
Mr. CICCOLELLA. Unfortunately, the rule process says that once
they clear the Office of Management and Budget, they go to the
Federal Register for public comment. Normally, they’re in the public register for 45 days to 60 days, and then we incorporate the
comments that we get and then publish what’s called a final rule.
Ms. HERSETH. Okay. So the September 2004 date that you indicated, it’s my understanding that the Department of Labor has
been before the committee before, and we think that the regulations are right around the corner. So how certain are you of that
date that you’ve mentioned?
Mr. CICCOLELLA. Well, OMB has a requirement of no more than
90 days to review those regulations. We hope they can do that
sooner, but that would put it on track for publication in the Federal
Register on the first of September.
Ms. HERSETH. Okay. And do you feel that the Veterans Employment and Training Service has the necessary resources to meet all
its responsibilities with respect to USERRA investigations and enforcement?
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Mr. CICCOLELLA. We have the necessary resources. I will say
that some of our investigators sometimes meet themselves coming
and going doing these investigations and in working across the
agency lines. We obviously could not do what we’re doing without
the good efforts of ESGR and without the cooperation of OSC and
Department of Justice.
But we’re ideally structured to do these investigations. We have
a state director of Veterans Employment and Training in every one
of the states, and normally that individual has a staff to help him
or her. Earl Shultz, for example in your home state of South Dakota, does a very, very fine job, and if Earl had a problem with too
many USERRA cases, we could very easily surge to meet his requirements.
Again, we are structured for success and we can rise to any occasion.
Ms. HERSETH. Thank you. That’s all I have.
The CHAIRMAN. Thank you very much. Would anyone on the
panel want to add anything before we welcome our fifth panel? If
not, I want to thank you again for your extraordinary good work,
and we look forward to working with you as we go forward.
Thanks.
Before I introduce Panel 5, I do want to mention that the American Bar Association’s president, Dennis Archer, wasn’t able to be
here to testify, but they have submitted a written statement for the
record on behalf of the ABA, and without objection, that statement
will be made a part of the record.
[The statement of Dennis Archer appears on p. 172.]
The CHAIRMAN. Let me introduce our next panel, Panel 5, beginning with the Honorable Pat Quinn, the Lieutenant Governor of Illinois and a representative of the Council of State Governments.
Lieutenant Governor Quinn is a graduate of Northwestern University School of Law and holds an international economics degree
from Georgetown University. Recently, Lieutenant Governor Quinn
led the successful effort to enact the Illinois Military Family Relief
Act, which provides emergency financial assistance to families of Illinois National Guard members and Reservists called to active
duty.
My understanding is that he is hard-pressed for time, so we will
go to him first and then I’ll introduce the remainder of the panel.
I understand you have a plane to catch very shortly.
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STATEMENTS OF PAT QUINN, LIEUTENANT GOVERNOR OF ILLINOIS; HARRY VAN SICKLE, COMMISSIONER, UNION COUNTY, PENNSYLVANIA AND CHAIR OF THE LABOR AND EMPLOYMENT STEERING COMMITTEE OF THE NATIONAL ASSOCIATION OF COUNTIES (NACO); COL. ROBERT F. NORTON,
U.S. ARMY (RETIRED), DEPUTY DIRECTOR, GOVERNMENT
RELATIONS, THE MILITARY OFFICERS ASSOCIATION OF
AMERICA; KATHLEEN B. MOAKLER, DEPUTY DIRECTOR,
GOVERNMENT RELATIONS, THE NATIONAL MILITARY FAMILY ASSOCIATION; AND MARGOT SAUNDERS, MANAGING ATTORNEY, NATIONAL CONSUMER LAW CENTER
STATEMENT OF PAT QUINN

Mr. Pat QUINN. Yes. Thank you very much, Mr. Chairman.
Thank you for the opportunity to testify today on behalf not only
of my office but the State of Illinois, the Council of State Governments, and also the National Lieutenant Governors Association,
and the nearly 400,000 National Guard members and Reservists
who have been called to active duty.
Earlier this year, I traveled to Baghdad in Iraq. I visited with
soldiers from our country, slept in military tents, ate in the mess
hall, traveled in military convoys, flew in Black Hawk helicopters.
We were with the ESGR and also about half a dozen NASCAR
drivers. I would not advise flying in a Black Hawk helicopter with
a NASCAR driver for most people. They like to go fast.
Anyhow, we had a firsthand opportunity to visit firsthand with
real soldiers who are in the front line, men and women who are
from the Reserves, the National Guard and active duty. Clearly,
the need to have a law posting at the workplace for all to see, for
both employers and employees, the Patriotic Employer Act of 2004,
is very needed.
We had an incidence in Illinois on Veterans Day where the wife
of a National Guard member on Veterans Day received a letter of
termination from a very large insurance company headquartered in
Illinois terminating her husband because he was in the National
Guard and his leave from the company had expired. He was in
Iraq. He had already served once before during the call up after 9/
11. He also had served in Vietnam. The company was seeking to
terminate him and two others. My office intervened and had that
stopped. But the company was blithefully unaware of their obligations under the federal law.
We have a current instance in Illinois of a police department in
Rockton, Illinois near Rockford, where a police officer who had been
activated, and upon his return to the United States after serving
in Iraq was fired by the police chief because he was a member of
the National Guard.
A large department store in Illinois had a Marine reservist who
was being trained, was called to active duty, and was told he was
fired. I would say my office on a regular basis, almost weekly, perhaps even more frequently than that, receives communications
from reservists or Guard members who are having difficulties with
their employer with respect to their rights.
We have a web site, Operationhomefront.org, that has gotten
over 7.2 million hits from really people not only across our state
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but across the world. And a lot of the e-mails we’ve received are
from military men and women who have had difficulties with respect to their employer, or has been mentioned, other matters involving leases and things like that.
So I think this is a very important matter. The ESGR, I have a
great deal of regard for, but we must work with all the employers
to make sure that they know what the federal law is. In Illinois,
we have recently passed through the General Assembly, it’s on the
Governor’s desk, a state statute called The Illinois Citizen-Soldier
Initiative 2004. And basically, that would prohibit any kind of discrimination against Guard members and reservists. They would be
part of our states human rights law.
Military status would include Guard members and reservists
who have not yet been activated but when they’re asked by their
prospective employers regarding their status in the military, some
are hesitant to indicate they are a member of the Reserves or the
Guard for fear they won’t be hired, or they won’t be trained. So
that’s another issue that we’ve uncovered on a regular basis in our
state.
I think the schoolchildren law, the safeguarding schoolchildren
law of deployed soldiers, is a very important statute. I want to
point out that we did some checking. Some of the counties in Illinois, if you don’t live in districts, the right school district, and
you’re out of district, you have to pay out-of-district tuition or a fee,
and that can rise as high as $7,000 to $10,000. So a boy or girl who
is living with another relative when their mom or dad is called to
active duty, they have to change their residence, and they may be
out of district. A lot of these school districts I think may be seeking
to charge excess tuition to those children. We should prevent that
from happening.
On behalf of the National Lieutenant Governors Association, we
passed a resolution earlier this year supporting what we have done
in Illinois. It is a state law called the Military Family Relief Trust
Fund. It’s set up in our state law. It’s not-for-profit trust fund in
the state treasury where citizens can voluntarily make donations
to a trust fund where all the proceeds are given to provide financial
assistance to military families.
We’ve distributed more than $1.3 million to more than 2,500
families. We’ve encouraged other states to adopt this law. Two already have, Maine and Wyoming. Another one is pending on the
desk of the Governor of South Carolina. There are ten other states
that are considering this law, including California, New York and
Pennsylvania. And I think that is another area that needs to be explored at the federal level, how to encourage states to adopt trust
funds, military family trust funds, at the local state level to allow
families to get emergency assistance when they need it.
We have had very sad cases of reservists and Guard members
called to active duty in the case of a unit from Freeport, Illinois,
some of the members are from Congressman Evans’ district, they
were at Kuwait waiting to come back from Iraq, and they were
called and told their deployment would be extended from April of
this year perhaps until August. And as a result, a lot of those families had additional displacements with respect to their jobs and
paying utility bills back home and many other things.
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So we really have to be sensitive to the citizen-soldiers of our
country, the heroic men and women who are on the front line for
democracy, combatting terrorism. All of their personal, financial,
emotional needs I think we need to attend to. Our state, Land of
Lincoln. Abraham Lincoln said during the Civil War that it’s the
duty of us on the homefront to take care of the families of those
who bear the battle on the front lines.
And I appreciate the opportunity to testify today.
[The prepared statement of Lieutenant Governor Quinn, with attachments, appears on p. 176.]
The CHAIRMAN. Governor Quinn, thank you very much for your
testimony.
Mr. Evans?
Mr. EVANS. I just want to thank the governor for his work and
look forward to working on these issues with you.
Mr. Pat QUINN. Thank you.
The CHAIRMAN. Hope you make the plane.
Mr. Pat QUINN. Oh, I will.
The CHAIRMAN. Thank you very much. I’d like to introduce the
remaining members of our fifth panel. Mr. Harry Van Sickle is a
County Commissioner in Union County, Pennsylvania and Chairman of the Labor and Employment Steering Committee for the National Association of Counties. He’s a graduate of the University of
Pennsylvania and has been a small business owner since 1976.
Colonel Robert F. Norton is a retired Army colonel and Deputy
Director for Government Relations of the Military Officers Association and a very respected spokesman who frequently comes before
this committee and provides us very fine testimony. He has been
with MOAA national staff for seven years and is a familiar face,
as I said, before this committee.
Ms. Kathleen Moakler is the Deputy Director of Government Relations at the National Military Family Association. She is an
Army spouse of over 28 years and has served in various leadership
positions in civilian and military community organizations.
And finally, Ms. Margot Saunders is the Managing Attorney of
the Washington office of the National Consumer Law Center. Her
duties include representing the National Consumer Law Center on
electronic commerce issues, predatory mortgages and other financial credit issues as well as water and energy matters.
Mr. Van Sickle, if you could begin.
STATEMENT OF HARRY VAN SICKLE

Mr. VAN SICKLE. Thank you very much, Mr. Chairman, for that
introduction. On behalf of county officials throughout the country,
I would like to express our support and gratitude for the men and
women serving in the military, including those in our civilian workforce called to serve and protect our nation.
We commend and appreciate our military troops for their vital
service and sacrifice. County governments are diligently working to
ensure smooth transition for these civilian employees into active
military service and for their return to county government employment. I am deeply honored to be here today and would like to
thank the chairman for the opportunity to testify on behalf of
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NACo regarding how county governments are protecting the rights
of civilian employees deployed for military service.
As public sector employers, county governments play a critical
role in planning, management and implementation of labor and
employment laws. In response to the federal laws and recent increases in military deployment, many counties have followed the
lead of USERRA and adopted policies and procedures with supplementary rights and benefits in addition to those provided by
USERRA.
Since U.S. military deployment significantly increased post-September 11th, 2001, county government employers have dealt with
the influx of personnel going to serve and returning home in a
number of ways. NACo recently surveyed member counties and has
received over 160 responses from 27 states thus far, and I ask that
that survey please be included in the record.
The CHAIRMAN. Without objection, it will be.
[The provided material appears on p. 187.]
Mr. VAN SICKLE. Responses indicated that counties are using a
number of methods to ensure transition will go as smoothly as possible for reserve employees and the county. While there were reports of a few problems, all those cited were resolved by the county
officials in an appropriate manner.
Many county governments surveyed not only retained employees’
positions and benefits as required by the federal law, they also continued to provide such employees with their full salary by
supplementing the difference between the employee’s county salary
and military salary if their county pay is higher. DeKalb County,
Illinois follows a hold harmless policy of covering the difference in
pay for those employees serving.
Other counties provide the option of allowing deployed employees
to use their vacation and/or sick time to supplement their pay before placing them on military leave without pay. Some counties
have a combination where they pay the difference after such employees use their accumulated leave time.
While the military provides health benefits for service members
and their dependents, by federal law, county employers are required to offer medical benefits coverage to employees on a military
leave of absence for up to 18 months, which the employee can be
required to pay. Thirty-five percent of those surveyed offer continuing health benefits coverage for employees and their dependents beyond the federal law requirements, some even paying the
employees’ portion of the expenses for these benefits.
Many county government employers keep in touch with their deployed employees. Many counties send monthly care packages to
uniformed members and check up on their family members. Others
assist family members with home improvement chores. Several
counties have ceremonies of appreciation for returning members
and their families to recognize the importance of their service.
Counties have faced some challenges, particularly filling the
work gaps during the employees’ military deployment. Of those
surveyed, 74 percent report that law enforcement personnel were
the most affected. Losing even one of these vital workers can affect
important county services, particularly in rural areas.
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Most counties surveyed do not hire temporary workers due to
budgetary constraints. Some counties use trainees from fire and police academies on a part-time basis for certain duties. Many counties that hire temporary workers have faced challenges in recruiting those employees.
With regard to reservists returning to county positions, NACo did
not learn of any major difficulties with employees returning to the
county jobs after the military service. Some counties have faced the
reality that many employees are not ready to start their civilian
jobs right away. And while federal law provides for a period upon
which employees should return, a few counties have adopted policies to allow for continued leave for such employees to make adjustments back to civilian life. Imperial County, California gives employees returning up to one year from the date of honorable discharge to return to county employment.
With regard to the draft language changes to USERRA, while
NACo does not have a specific policy on these issues currently, we
have considered the changes and understand the importance of
H.R. 4477. Also, extending health benefits from 18 months to 24
months would not pose any significant problems for county employers since the employers themselves called for service would be required to cover such health expenses. Furthermore, we have no position at NACo on reinstating reporting requirements for the Department of Labor.
Mr. Chairman, this concludes my testimony, and I thank you and
the committee for the opportunity to be here today and would be
pleased of course to answer any questions.
[The prepared statement of Mr. Van Sickle appears on p. 182.]
The CHAIRMAN. Thank you very much. Col. Norton.
STATEMENT OF COL. ROBERT F. NORTON

Col. NORTON. Thank you, Mr. Chairman. And I would also like
to thank the Ranking Member, Mr. Evans, and the committee for
this opportunity to present testimony on behalf of the Military Officers Association of America. We represent 378,000 members.
Due to the size and the unknown conclusion of the war on terror,
the laws that protect our servicemembers’ reemployment rights as
well as their pocketbooks under the USERRA and the SCRA take
on greater importance with each passing day.
Mr. Chairman, we are very grateful to you and the committee for
taking a leadership role in Congress in reviewing and improving
these laws. I also want to say at the outset that a majority of the
35 members of The Military Coalition, including my colleague, Ms.
Moakler, from the National Military Family Association, support
the recommendations in both of our statements this morning. Collectively, The Military Coalition represents 5.5 million active duty,
National Guard, Reserve, family members, survivors and veterans.
The draft bill before the committee today, the USERRA Health
Coverage Extension Act of 2004, would help advance a top MOAA
legislative goal of passage of laws to provide health care insurance
options for members of the National Guard and Reserve forces. The
bill would extend from 18 months to 24 months the maximum period an employee could elect to keep coverage under an employer-
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sponsored health plan beginning on the date of an absence for active duty military service.
The Defense Department estimates that 12,000 reservists have
already completed 24 months active duty since 9/11, and many
thousands more will reach that threshold in the weeks and months
to come. We estimate that about 40,000 Guard and Reserve troops
would be affected by the legislation, with many more to follow.
Ultimately, we are urging Congress to enact legislation that will
give reservists the option of the government paying a cost share toward a civilian health plan during a mobilization. As you know,
Mr. Chairman, Mr. Blair commented earlier that the vast majority
of federal agencies pay the family premium under the Federal Employees Health Benefit Program, and we believe the same support
should be offered by the government to reservists for their private
sector plans. In the meantime, the proposed change in the
USERRA Health Care Extension Act will help reservists meet the
challenge of overcoming interrupted health care coverage. MOAA
strongly supports the USERRA Health Care Extension Act of 2004.
We also support the provision in the draft bill that would reinstate a federal reporting requirement under the USERRA. As we
noted last year in testimony before the committee, we believe that
federal agencies with responsibility for USERRA enforcement
should report to Congress on the status of cases referred to them.
Some of that information was presented to the committee this
morning. But numbers alone are not enough in our view. All stakeholders need a clearer picture of cases resolved by the Department
of Labor and the final disposition of cases referred to the Attorney
General’s Office or the Office of Special Counsel.
We also endorse H.R. 4477, Mr. Chairman, the Patriotic Employer Act of 2004. This bill will help fulfill the outreach requirement under the USERRA, and it’s a useful step in the right direction. But MOAA strongly recommends that the committee go beyond this step and amend the USERRA to require the Department
of Labor to issue and promulgate regulations for the statute and
also that they be required to publish a handbook illustrating how
the USERRA cases have been decided over the years.
The facts speaks for themselves, Mr. Chairman. We heard this
morning that the Department of Labor after many years still has
not issued regulations under the permissive authority that’s in the
USERRA. We believe that the Department of Labor should be required to issue regulations, and in addition should be required to
issue a casebook on USERRA that would be extremely useful to all
stakeholders—employers, returning reservists, the media, advocates, federal agencies.
Turning now to the draft bill, The Servicemembers Legal Protection Act of 2004, MOAA strongly supports this legislation as being
in the best interest of service families. We support all of the provisions in this bill. But I would like to highlight the importance of
granting dependent’s rights under the residential and motor vehicle lease provisions when there are joint leases involved.
A number of cases have been brought to our attention on this
issue, and we strongly support that provision and the other improvements in the underlying legislation.
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And finally, Mr. Chairman, we endorse H.R. 3779, The Safeguarding Schoolchildren of Deployed Soldiers Act of 2004. We have
worked closely with our colleagues in the National Military Family
Association on this issue. NMFA will address the need for the bill
in its statement.
Thank you, Mr. Chairman, and I look forward to your questions.
[The prepared statement of Colonel Norton appears on p. 198.]
The CHAIRMAN. Thank you very much. Ms. Moakler.
STATEMENT OF KATHLEEN B. MOAKLER

Ms. MOAKLER. Thank you, Mr. Chairman, and thank you, Mr.
Evans and distinguished members of the committee. The National
Military Family Association appreciates your interest in the well
being of military families and thanks you for the opportunity to
present testimony on the importance of ensuring that the legal and
employment rights of servicemembers and their families are protected.
NMFA thanks this committee for the provisions that directly impacted military families with the passage of the Servicemembers
Civil Relief Act in the last session. Updating the law to reflect the
realities of military family life in the 21st century has made it easier for families to cope with the financial difficulties of deployment.
NMFA is also grateful for the provisions in the Veterans Benefits
Act of 2003 that increased benefits for the survivors of those who
have already served and sacrificed for their country. The increase
in monthly education benefits for surviving spouses and children
will enhance their educational opportunities and better reflects the
cost of education in today’s dollars.
We are especially pleased with the restoration of DIC and accompanying benefits for surviving spouses who remarry after the age
of 57.
The deployed servicemembers of today look to see that promises
have been kept to those who have gone before them. The Veterans
Benefits Act of 2003 tells them that they have been and will continue to be kept as promised.
Here is a hypothetical situation. Sergeant Jones, a member of
the National Guard, receives notice of her activation for deployment in support of Operation Iraqi Freedom. As a single mom, she
has crafted her required family care plan. Her son, Philip, will be
staying with his grandparents, who live about ten miles away in
a different school district.
Philip, a fourth grader, attends elementary school a short distance from his home, has a teacher he likes and friends he has had
since kindergarten. His grandparents will drive him back and forth
to school each day. But when Sergeant Jones visits the school to
inform the staff about her deployment, she is dismayed to learn
that because Philip will be living outside the school district boundaries, he will not be allowed to attend his current elementary
school if he lives at his grandparents’ home. Not only will he be deprived of his mother, but of a familiar support system, adding a
new school to his list of transition issues. That’s a lot to handle
when you’re just ten years old.
As you heard in the testimony of Representatives Slaughter and
Brown-Waite, this situation is very real for many families around
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our nation today. We thank them for introducing The Safeguarding
Children of Deployed Soldiers Act of 2004 that allows children to
remain enrolled in their home district when their parents are deployed. Military families are called upon to make unique sacrifices.
Disruption of a child’s education should not be one of them if it can
be helped. School can be the one constant in a time of change and
anxiety. This bill is a common sense solution to the problem for
these families so children can do their job while mom and dad are
off doing theirs.
The adage no good deed goes unpunished could easily apply to
the actions of this committee last year when it passed the
Servicemembers Civil Relief Act to help ease the economic and
legal burdens on military personnel called to active duty status or
deployed in a contingency operation. Updating the law to reflect
the realities of today’s leases, both housing and automobile, certainly seemed that it would help military families cope with financial adjustments. It also rendered the military clause supposedly
obsolete.
The ink was barely dry on the new legislation, however, before
some landlords tried to shift the financial responsibility for leases
from the servicemember to the spouse who had co-signed the lease.
One spouse, remarking on her landlord’s interpretation of the new
law said, ‘‘our rental company told me that the new law only protects my husband, and he is the only one they will take off the
lease.’’
The language in the Servicemembers Legal Protection Act of
2004 should clarify that dependents as well as servicemembers are
covered by SCRA’s residential and motor vehicle lease termination
provisions on joint leases. It also refines certain other definitions
in the law to leave little room for individual interpretation. This
would certainly help families in the situation like Mrs. Kimmel’s.
Moving from state to state, military families encounter many different tax laws and find that property is treated differently. Under
SCRA, a servicemember, if claiming another state as residence, is
not required to pay property tax on an automobile or a boat, for
example. However, the family is liable for the payment of this tax
if the title is in both spouses’ names. Couples have joint savings
accounts. They own their homes jointly. It follows that they would
have both their names on a car or boat title. Payment of this tax
could become a financial hardship, especially if the payment is unexpected, a large sum, and not included in the family budget. The
couple may not understand the protections of the SCRA and the
benefits of having the property in the name of the servicemember
alone.
This can be such a burden to families that it surfaced as an issue
in the Army Family Action Plan process, a mechanism that the
Army uses to identify problems at the grassroots level and elevate
them to higher levels for solution. NMFA would like to ask the
committee to consider extending relief from personal property tax
for property owned jointly by the servicemember and spouse under
Section 511(c) of the SCRA.
NMFA commends the USERRA Health Coverage Extension Act
of 2004. We are committed to ensuring continuity of care for the

81
families of deployed reserve component servicemembers, whether
the health care is provided through TRICARE or the employer.
Mr. Chairman, thank you for allowing NMFA to present our
views on these very important issues. And again, thank you for
your continued interest in and concern for our servicemembers,
their families and survivors.
I will be happy to answer any questions you may have.
[The prepared statement of Ms. Moakler appears on p. 206.]
The CHAIRMAN. Thank you very much, Ms. Moakler.
And now, Ms. Saunders.
STATEMENT OF MARGOT SAUNDERS

Ms. SAUNDERS. Chairman Smith, Congressman Evans, members
of the committee, thank you for the opportunity for the National
Consumer Law Center to appear before you today on behalf of our
low-income clients.
We are a national back-up center that provides legal assistance
to attorneys around the country representing low-income people on
consumer or financial issues. I was asked to come here today to
provide information from a lawyer’s very technical point of view.
We commend you for your work last year updating and expanding the Soldiers and Sailors Civil Relief Act. This new
Servicemembers Civil Relief Act is a significant improvement over
the former law in many ways. In particular the new ability of
servicemembers to terminate vehicle leases and the expanded ability to avoid residential leases are important so that families are not
driven to financial ruin as a result of military service.
We also commend the committee for this current endeavor to further improve the Act passed last year. As with any major work, the
ambiguities in the new law are still there, and we encourage the
committee’s effort to address them. We support all of the provisions
in the bill. Today I intend to highlight and specifically support several of the provisions and make a few specific suggestions for other
improvements, all of which are entirely consistent with the sense
of the original Act and your pending bill.
Currently—first I would talk about protection against negative
credit reports. In Section 108 of the Soldiers and Sailors Relief Act,
there is a prohibition against negative credit reports and other
similar adverse actions against servicemembers who exercise their
rights under this Act. This protection is extremely important.
Servicemembers should not return home to find their credit ruined.
However, to be fully effective, we need to broaden that protection
in two ways.
First, as has been recognized, the servicemember’s dependents
need the same protections as the servicemembers have. It does no
good to protect the servicemember against bad credit when the bad
credit can be threatened against his or her dependents. So we urge
you to make Section 108 clear that adverse credit reports are prohibited also against dependents who exercise rights under the Act.
Second, the prohibition against negative credit reports and other
adverse actions currently applies only when the servicemember
seeks or obtains a stay, postponement or suspension in the Act. We
think this language may be somewhat limiting, and we encourage
you to broaden it, and we’ve suggested language to do so.
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Third, we don’t believe there should be any question that enlisted
personnel should receive the same financial protections as those
who are called up from the reserves, and the underlying Act does
not make this absolutely clear. So we would propose that you add
in several sections of the Act the words ‘‘enlistment contract.’’
Secondly, the clarification of how a servicemember can provide a
simple
and
straightforward
method
to
document
the
servicemember’s active duty and location should be included in all
applicable sections, and we have suggested language on how you
might accomplish that.
Next, the protection against waivers. As you all have recognized
in the underlying Act, if a waiver could be embedded in the fine
print of a contract, the entire point of the Act would be lost. You
propose in the Servicemembers Legal Protection Act to only allow
waivers to be in writing, and we support that. We would actually
urge you to increase this and specify exactly when the waiver
would only be permitted.
Currently, it’s only permitted after the servicemember is called
up to active duty, but it should be further clarified that it should
only be allowed after the orders have been issued for the permanent change of station which is affected by the underlying contract.
Otherwise, vehicle and residential leases offered to servicemembers
who are on active duty will include clauses waiving the right to
cancel, and this would defeat the Congress’s purpose in adopting
this protection.
Finally, I would point out, and this is not in our written testimony, but the words ‘‘in writing’’ do not any longer mean in writing
since Congress passed the Electronic Signatures Act. A requirement for something to be ‘‘in writing’’ can be accomplished by an
electronic record, and you may not mean that. So if you mean to
require actually a writing, you might want to say ‘‘on paper.’’ Because otherwise, a servicemember can be required to sign something electronically, and until we clarify electronic signatures, it
will be very easy for an electronic agreement to be forged. That’s
why we haven’t seen more electronic contracts already.
Finally, we have some specific suggestions on adding protections
in your court and administrative proceedings section to further
clarify what you already intend. We’d be happy to continue working
with members of your excellent staff. I’ve enjoyed helping them and
working with them in the past, and I’m happy to continue to do so.
Thank you.
[The prepared statement of Ms. Saunders appears on p. 213.]
The CHAIRMAN. Thank you very much, Ms. Saunders, and we
have appreciated very much your input in the past as well as with
your current recommendations. Let me just ask you if I could first
about your recommendation about waivers. I know if you could in
any way quantify how often waivers find themselves into the small
print.
We have to look out, just as an aside or a parallel type of issue
here in Congress, when we often write very explicit human rights
law and other law that relates to how money is spent in the authorizing process, we very often have to check very carefully that
in the appropriations process we don’t find buried on page 403 of
an omnibus bill, notwithstanding any other provision of law, which
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completely nullifies in one sentence what you may have spent two
years crafting and judiciously putting together for that policy.
It has happened. I’ve seen it happen. We check those laws or
those proposals very carefully for that, and at times we’ve even
missed them, at least years ago. Someone who is signing a lease
may not be, you know, aware of—I mean, I’ve signed enough contracts for homes and before that for leases myself. You know, when
you get all of that paperwork, you sometimes almost just, you
know, this is standard boilerplate. Therefore, I’ll just sign at the
bottom line, although you should read every line of it. How often
does this show itself, this problem of a waiver of the
Servicemembers Civil Relief Act?
Ms. SAUNDERS. I’m afraid I don’t have the exact answer to your
question regarding servicemembers’ specific experience of the waivers. As a lawyer, I’ve been representing low-income consumers for
over 25 years, and I can say that I have seen far many more waivers in contracts than are actually legal, and we often use various
laws to challenge the illegal waivers.
So the extent to which you can clarify the difficulty which an industry or business could require a waiver would be better. What
the Federal Reserve Board has done in the context of the Truth in
Lending Act is that they have required—they have specifically said
that the Truth in Lending provisions can only be waived when the
waiver is in writing, signed, and handwritten. It must not just be
in writing, but also handwritten in the words of the consumer, and
signed by the consumer. So the Federal Reserve Board has required an extra burden that the consumer must actually meet to
make sure that a waiver can never be in the fine print of the contract. And you might want to consider doing something like that
as well.
The CHAIRMAN. Let me ask Mr. Van Sickle, like any congressman on this panel or anywhere else in the House or Senate, we get
a lot of concerns expressed to us by municipal governments and
county governments about filling in the gaps of their deployed employees—particularly police and firemen.
One question I have about reemployment or promotion has to do
with the issue of examinations. During that deployment time, the
individual could have missed his or her scheduled test, which is required in many cases to move up in rank. What are you finding is
being done to accommodate those who might miss that test and
therefore miss an opportunity for promotion to get in the queue to
advance their career, get additional pay and all the other good
things that go along with it? Are you finding flexibility in testing?
Mr. VAN SICKLE. We didn’t hear very much about that, you
know, in the survey that we got back. All I can say is, most counties I would assume would follow the law and try to make sure
that, you know, whatever happened when the person left for deployment is returned to that position when the people come back
to resume their position.
The CHAIRMAN. And the point I’m making is that the opportunity
to advance may have presented itself during their deployment, and
they wait another six months to take the test, that puts them
maybe two years behind where they might have been further on
down the line.
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Mr. VAN SICKLE. Yeah. I don’t have a good answer for that, sir,
to tell you the truth.
The CHAIRMAN. Col. Norton, did you?
Col. NORTON. Yes, Mr. Chairman. We’re aware of at least two
cases in New England, one concerning a state law enforcement officer and the other a firefighter, who have applied for USERRA relief
on the basis that they were denied the opportunity to take promotion or licensure exams that would advance their careers.
Apparently in those jurisdictions in New England, there is a set
time period under which someone can take the exam. If you miss
the gate, you’re out of luck. And of course they’re on active duty
serving in Iraq or Afghanistan. They come back. They ask for relief, and they are told, sorry. You missed the promotion gate, the
test gate. You can’t be promoted. And as someone commented to
you earlier, this has a ripple effect over years in terms of career
advancement and income.
We don’t have enough information to say that this is specifically
a violation of the state employee issues that you’re aware of, but
we are very concerned about this, and we think that the committee
ought to take a very close look at it.
The CHAIRMAN. Appreciate that. So as far as you know, the escalator principle has not been sufficient. Do we need something specific in law to cover this because for so many of these jobs, the prerequisite is that there be a test.
Col. NORTON. That certainly I think is reasonable. I think it fits
under the status Rule in the USERRA. They’re denied the opportunity to return to a potential promotion that they would have
competed for had they not been called to active duty. So we would
strongly recommend and support clarification of the escalator principle in those kinds of cases, and we’ll provide to the committee additional information when we get it. We are looking at a number
of cases right now, Mr. Chairman.
The CHAIRMAN. I appreciate that. And we’ll look at whether or
not a legislative fix is required here, and I appreciate all of your
inputs on that if you think it should be.
Let me ask you, Col. Norton, you suggest in your testimony that
USERRA cover the commissioned corps of the National Oceanic
and Atmospheric Administration. I can assure you, I’m going to follow up on this. But as you point out, NOAA is a uniform service
under Title 10 definitions, and I would add that NOAA is covered
by the Servicemembers Civil Relief Act. We’ll research whether
there is some reason why NOAA should not be included, and we
do thank you for pointing that out to the committee.
Ms. Moakler, I’d like to ask you, regarding lease termination
problems for spouses, are you aware of this problem arising in
other areas with large military populations outside of the Fort
Hood area?
Ms. MOAKLER. We have heard anecdotal information about Fort
Bragg as well.
The CHAIRMAN. Fort Bragg? Any others? Any information with
specifics that you can provide us would be very helpful. You know,
sometimes a phone call can help get people to focus on it. But if
you could just do that, it will be helpful.
Ms. MOAKLER. Sure.
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The CHAIRMAN. Let me just ask Ms. Saunders one question if I
could, an additional question. Do you know of actual cases where
landlords have made adverse credit reports against dependents
who have been co-signers on leases because the lease was terminated under the Servicemembers Civil Relief Act?
Ms. SAUNDERS. I’m afraid I don’t know the answer to that. I can
find out. We have had many—but we don’t track our cases in that
way. We certainly have had many cases from low-income
servicemembers and many cases of dependents who have incorrect
credit reports. I don’t know the extent to which this problem has
emerged specifically relating to leases, but I will find out.
The CHAIRMAN. That would be very helpful. You know, credit reports are notoriously inaccurate to begin with. My wife and I two
years ago refinanced, and when I got the credit report and looked
and she did too, we had credit cards we didn’t own. We had finances we didn’t own, and obviously we worked to correct it, but
it was very appalling. I often hear about it, but it happened with
us as well. To have an adverse rating and to get something that
could stick with you and hurt on a refi or anything else that you
seek to do financially would be awful and illegal.
Ms. SAUNDERS. Well, Mr. Chairman, if I could add, we do know
that it is a standard problem if two people are married and one
spouse goes bankrupt, the credit bureaus routinely report the negative credit of the bankrupt spouse against the other spouse, even
if the spouse who didn’t go bankrupt is trying their best to pay the
bill. So we have no reason to expect that creditors would behave
differently in this situation.
The CHAIRMAN. Thank you. Mr. Evans?
Mr. EVANS. No questions.
The CHAIRMAN. Do our panelists have anything they would like
to add before we conclude?
[No response.]
The CHAIRMAN. Thank you so much for your written and oral testimonies, and your answers to questions. We will get back to you
with some additional questions as well from panelists who could
not be with us. And again, I thank you so much.
The hearing is adjourned.
[Whereupon, at 1:15 p.m., the committee was adjourned.]
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